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This case involves the question of whether, for purposes of
determining the applicability of an intentional injury exclusion
in various homeowner’s liability policies, an insured’'s intent to
injure is presuned as a matter of law from his sexual nolestation
of two m nor boys or whether the question of intent is an issue
of fact that may not be resolved on summary judgnment. Wiile we
have had occasion to consider a simlar issue previously in the

case of Harpy v. Nationwide Mut. Fire Ins. Co., 76 MI. App. 474

(1988), appellants seek to distinguish Harpy primarily on the
basis that, in this case, there is expert testinony that the
insured suffers from “pedophilia,” a nental disorder, and
consequently, that he did not intend to harmhis victins.
Consistent with Harpy, we hold that the insured’ s intent to
nmol est two young boys sexually is sufficient to trigger the
intentional injury exclusion of the policies at issue.
Accordingly, we shall affirmthe judgnent of the circuit court.
Facts

Goria Pettit, as nother and next friend of her two m nor
children, appellants, filed an action agai nst Janmes Kowal ski in
the Grcuit Court for Prince George’s County for injuries
sustai ned by appellants as a result of Kowal ski’s sexual
nol estation of the children. The anmended conpl aint alleges that,
begi nning on or about April 1, 1991, Kowal ski befriended the
boys’ father, Roger Deprey. Approxi mately one year |ater, M.

Deprey died of a brain tunor. The anmended conpl aint further



alleges in pertinent part that, between April 1, 1991 and May 25,
1993, (1) Kowal ski used his relationship with Roger Deprey and
t he subsequent death of Roger Deprey to befriend the m nor
plaintiffs, and to gain the plaintiffs’ interest, affection,
|l oyalty, and trust; and (2) as a result of this special
relationship and in light of the recent death of their father,
Kowal ski becane very attentive to the mnor plaintiffs’ needs,
providing, at tines, care and supervision of the m nor
plaintiffs, and assumng a fatherly role towards the children.
The anended conpl aint goes on to allege that, unknown to the
m nor plaintiffs’ parents, *“Kowal ski was a pedophil e who, for
many years, had had recurrent sexual fantasies and sexual urges
Wi th numerous ot her prepubescent children.” It further alleges
that, during the relevant tine period, Kowal ski used his
relationship with the mnor plaintiffs to act on his pedophilic
urges and fantasies as follows:

[ Kowal ski] conmmtt[ed] fellatio and oral sex

with the mnor Plaintiffs with injury;

undressed the mnor Plaintiffs; physically

masturbat[ed] the minor Plaintiffs; fondl[ed]

the mnor Plaintiffs; and filmed these

pedophilic activities, all of which was for

t he purpose of [Kowal ski’s] self

gratification and satisfaction of

[ Kowal ski’s] sexual fantasies as a
pedophil e[; and]

* * * *

[While the children were in his custody,
Kowal ski] allowed, permtted and encouraged
others . . . to performsimlar pedophilic
acts on the [mnor Plaintiffs], while in the
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presence of [Kowal ski], for the self

gratification and satisfaction of

[ Kowal ski’s] sexual fantasies.
Wil e the anended conplaint is silent on the issue, the record
reveal s that the mnor appellants were ages seven and nine at the
time the sexual abuse first began. After setting forth the
factual allegations, the anended conplaint then purports to state
a cause of action based on various negligence theories. On
appeal , appellants specifically identify three negligence
theories: (1) negligent care and supervision of the m nor
children; (2) failure to warn of a dangerous nental condition
(pedophilia) and/or failure to refrain from harnful conduct; and
(3) failure to take reasonable steps to nake his prem ses safe
(i.e., premses liability).

During all or sone portion of the relevant tinme period,

Kowal ski was insured under three different types of liability
i nsurance policies issued by Erie. For the entire tine period,
Kowal ski was covered by a HomeProtector 2003 Policy.! This policy
contains a broad coverage clause that covers all suns the insured
becones legally obligated to pay because of bodily injury or
property damage covered by the policy. The policy excludes

“[blodily injury or property damage expected or intended by

Two such policies were issued covering the tine period from
April 1990 through July 1992 and from July 1992 through July
1993, respectively.
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anyone we protect.” For the tinme period from May 1993 t hrough My
1994, essentially for the last nonth the abuse allegedly
occurred, Kowal ski was covered by an U trasure Package Policy for
Landl ords and a HoneProtector 2004 Tenantcover Edition Policy.
These latter two policies limt coverage to personal injury and
property damage caused by an occurrence and define occurrence as
“an accident, including continuous or repeated exposure to the
sanme general harnful conditions.” These policies exclude “injury
or damage expected or intended fromthe standpoint of the
insured.” In addition, the Tenantcover Policy contains a cl ause
excluding “bodily injury or property damage which ari ses out of

t he sexual nolestation, corporal punishnent or physical or nental
abuse by anyone we protect.” Wile appellants acknow edge t hat

t he sexual nolestation exclusion, if applicable in the instant
case, woul d exclude coverage, Erie inforns us that this
particul ar exclusion was not approved by the Maryl and | nsurance
Comm ssioner until 1995, and thus, Erie concedes that it has no
application to the instant case.

On Novenber 9, 1994, Erie filed a declaratory judgnent
action claimng that it owes no defense or coverage under any of
the policies for Kowal ski’s acts. By stipulation, the parties
agreed to stay the underlying tort action until resolution of the
decl aratory judgnent action. The parties filed cross-notions for
summary judgnent. |In opposition to Erie’s notion for summary
judgnent, appellants submtted (1) an affidavit of James Kowal ski
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wher ei n Kowal ski stated that he neither expected nor intended to
injure the mnor appellants; (2) portions of the transcript of
Kowal ski’s crimnal trial containing testinony of Fred Berlin,

M D., Mchael Sweda, Ph.D., and Joanna Brandt, M D., including
their conclusions that Kowal ski is a pedophile; and (3) an
affidavit of Neil H Blunberg, MD. who, upon review of

Kowal ski’s nedical records and the trial testinony of Drs.
Berlin, Sweda, and Brandt, concluded that (a) Kowal ski suffers
froma nental disorder known as pedophilia, (b) pedophilia is not
characterized by intent to injure or harmthe sexual partner,
and (c) based on the fact that Kowal ski is a pedophile, it is

Bl unberg’s opinion to a reasonabl e degree of nedical probability
t hat Kowal ski did not have the intent to harmthe m nor
appel | ant s.

Follow ng a hearing, the circuit court concluded that the
policies provide no coverage as a matter of law, and granted
Erie’s nmotion for summary judgnent and deni ed appell ants’ notion
for summary judgnent. This appeal foll owed.

Questions Presented

Appel  ants present three questions on appeal that really are
restatenents of but a single issue:

Did the circuit court err by concluding, as a
matter of law, that the allegations in the
anended conplaint do not give rise to a

“potentiality of coverage” under any of the
i nsurance policies?



Standard of Revi ew

Under Rule 2-501(a), a party may file a notion for summary
judgnent "on the ground that there is no genuine dispute as to
material fact and that the party is entitled to judgnent as a
matter of law. . . ." Subsection (e) of the rule directs the
trial court to grant summary judgnment in favor of the novant "if
the notion and response show that there is no genui ne dispute as
to any material fact and that the party in whose favor judgnent
is entered is entitled to judgnent as a matter of |law "
Under the summary judgnent rule, a trial court does not resolve
di sputed issues of fact, but instead, makes rulings as a matter

of law. Southland Corp. v. Giffith, 332 Md. 704, 712 (1993),;

Beatty v. Trailmaster, 330 Md. 726, 737 (1993). Thus, the

standard for appellate review of a grant of sunmary judgnment is
whet her the trial court was legally correct. Giffith, 332 M.
at 712; Beatty, 330 Md. at 737.

In reviewing the trial court’s grant of summary judgnment and
declaratory relief, we further are m ndful of the principles
governi ng decl aratory judgnment actions involving insurance
coverage disputes. Generally, declaratory judgnent actions,
brought in advance of the underlying tort actions, are not a
favored neans of resolving liability insurance coverage disputes.

Allstate Ins. Co. v. Atwood, 319 Md. 247, 255 (1990).




“A declaratory judgnent action prior to the
trial of a tort action against the insured
may under certain circunstances be a val uable
means of resol ving questions of policy
coverage where those questions are

i ndependent and separable fromthe clains
asserted in a pending suit by an injured
third party.

But where . . . the question to be resol ved
in the declaratory judgnment action wll be
decided in [a] pending action[], it is

i nappropriate to grant a declaratory

j udgnent . ”

Chant el Associates v. Munt Vernon Fire Ins. Co., 338 M. 131,

147 (1995) (quoting Brohawn v. Transanerica Ins. Co., 276 M.
396, 405-06 (1975)).

When an i nsurance conpany clains | ack of coverage due to an
issue entirely collateral to the underlying tort action, such as
the insured’s failure to conply with sone condition of the
policy, a declaratory judgnent action ordinarily is appropriate.
Br ohawn, 276 Md. at 405. Simlarly, when there is no potentiality
of coverage as a matter of law, or if coverage turns upon an
i ssue “independent and separable fromthe clains asserted,” a

decl aratory judgnent action is appropriate. See Anerican

Motorists Ins. Co. v. ARTRA Group, Inc., 338 MI. 560, 593-94

(1995) (when al |l egations of conplaint could not be read to assert
that pollution was “sudden and accidental ,” there was no
potentiality of coverage, no basis upon which the insurer could
be held liable to indemify any judgnent rendered against the
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i nsured, and declaratory judgnent in advance of the tort trial

was appropriate); Chantel Associates, 338 M. at 147-49 (where

i ssue of coverage was dependent upon when plaintiff’s |ead-
related injuries first occurred, and such issue was “independent
and separable fromthe clains asserted,” a pre-trial declaratory
judgnment action to determne insurer’s duty to indemify was
proper).

The parties are in agreenent that declaratory judgnent is
t he appropriate means for resolving the coverage issue in this
case. They are correct. The parties agree that Kowal ski intended
to nol est the mnor appellants sexually; they disagree that that
intent is sufficient to trigger the intentional injury exclusion.
| f appellants are correct that the issue of coverage turns on
Kowal ski’s subjective beliefs regarding the normal cy and
heal t hi ness of sexual relations between an adult and a child,?
that is an issue that appellants need not litigate in the
underlying tort action, and declaratory judgnment in advance of

trial is proper. Simlarly, if Erie is correct that the issue of

’Kowal ski’'s affidavit states that he “was a nenber of NAMBLA
(National Association of Man-Boy Lovers) which is a national
organi zation, conprised of tens of thousands of educated, adult
men, who hold responsible positions in our community and who
advocate and pronote adult sexual behavior with male children as
normal , healthy, and satisfying relationships. This organization
al so believes that such behavior is not in any way injurious to
children.” Further, Dr. Berlin testified at the crimnal trial
that, even in the face of serious charges, Kowal ski continued to
mai ntai n that there was nothing wong or harnful about his
behavi or.
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coverage may be determned as a matter of |aw, declaratory
j udgment in advance of trial is proper.
Di scussi on

Appel  ants argue that coverage potentially exists because
they have asserted clains of negligence rather than cl ains based
on intentional tort. As we stated earlier, appellants identify at
| east three negligence theories under which they proceed: (1)
failure to warn or refrain from harnful conduct; (2) negligent
care and supervision; and (3) premses liability. Prelimnarily,
we fail to see how M. Kowal ski’s pedophilia constitutes a
prem ses defect that would support a cause of action for prem ses
l[tability. Further, appellants have not cited, and our research
has not uncovered, any case holding that there is a duty in
negligence to warn others that one is about to conmt an

intentional tort.® Wth respect to appellants’ clains for

3Appel l ants rely principally upon B.N. v. K K., 312 Ml. 135
(1988), and Faya v. Almarez, 329 Md. 435 (1993), in support of
their argunent that a duty to warn exists in this case. Neither
of those cases, however, involved a duty to warn paired with an
intentional tort. In B.N., had the defendant warned the plaintiff
that he had genital herpes, he would have di scharged any duty
owed to her. If the parties had thereafter engaged in consensual
sex, no tort would have occurred. Simlarly, had the defendant in
Faya warned his patients that he was H V positive, he would have
di scharged any duty owed to them and with his patients’ consent,
coul d subsequently have performed their surgeries wthout the
inposition of tort liability. In the instant case, Kowal ski could
not have avoided tort liability sinply by warning the Pettits
that he was a pedophile. Any such warni ng woul d not have
insulated himfromliability for subsequently nolesting the
children. Appellants suggest that if Kowal ski had warned Ms.

(continued...)




negl i gent care and supervision, we note that it was Kowal ski’s
i ntentional sexual nolestation of the children and intentional
self gratification by permitting others to nolest the children,
and not any ot her aspect of his care and supervision of the
children, that caused their injuries. Accordingly, such a claim
could be viewed as “a patent attenpt to recharacterize, as
negligent, an act that is clearly intentional. . . .” Atwood, 319
Mi. at 253. In any event, even if we assune that Kowal ski
breached sonme duty in negligence to appellants, that does not
change the fact that it was his ultimate sexual nolestation of
the boys that resulted in the injuries for which they seek
conpensation. Thus, we agree with Erie that any concurrent breach
of negligence duty does not change the inquiry of whether
Kowal ski intended or expected to injure the children at the tine
he nol ested them

Appel l ants argue that the trial court created an irrebutable
presunption that intent to injure is inferred whenever an adult
engages in sexual conduct with a child, and that such a
presunption is contrary both to the terns of the policies and to
Maryland law. Wth regard to the policies, appellants point to

the fact that one of the policies contains a sexual nolestation

3(....continued)
Pettit and M. Deprey that he was a pedophile, and had continued
to have access to the children, there m ght be an issue of
contributory negligence. W do not see, however, how the parents’
negli gence could affect the separate clains of the children.
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excl usi on. Appellants argue that the fact that such an excl usion
coul d have been used by Erie, but was included in only one of the
policies, denonstrates that sexual nolestation is not excluded
under the other policies at issue. Although it is true that the
i ssue of coverage would be nore straightforward were we faced
sinply with a sexual nol estation exclusion, the fact that such an
excl usion was not used in the policies does not nmean that sexual
nmol estation is covered. |Indeed, liability insurance policies
of ten contain both broad excl usions and specific exclusions that
over |l ap.

Wth respect to their assertions regarding Maryl and | aw,

appel l ants, relying upon Aetna Cas. & Sur. Co. v. Cochran, 337

Md. 98 (1995), and Allstate Insurance Co. v. Sparks, 63 M. App.
738 (1985), argue that Maryland |l aw requires the application of a
subj ective test to determ ne whether bodily injury is intended or
expected by the insured for the purpose of applying the
intentional injury exclusion. Mre particularly, appellants argue
that in order for the exclusion to apply, Erie nust denonstrate

t hat Kowal ski fornmed the specific intent to cause the injuries
sustained by the Pettit children. Appellants argue that the

evi dence denonstrates that Kowal ski did not intend or expect to
injure the Pettit children when he engaged in his sexual abuse of
them |In support of that assertion, appellants point to the fact
that the nolestation did not involve forcible rape or violence,
and that Kowal ski’s nonsexual conduct toward the children (e.g.,
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hel ping themw th their homework, taking them shopping, sw nmm ng,
to sporting events, and on canping and field trips, picnics and
outings), including namng the children as beneficiaries in his
will, denonstrate that he |oved the children. Appellants further
point to Kowal ski’s affidavit wherein he states that he neither
expected nor intended to injure the children, to the expert
opi nions cl assifying Kowal ski as a pedophile, and to the expert
opi nions that pedophiles often believe their sexual rel ationships
with children to be nornmal and heal thy expressions of |ove.

Contrary to appellants’ assertion, Cochran does not even
address the issue of the type of intent required to trigger an
intentional i1njury exclusion. Appellants are correct, however,
t hat Sparks addresses the issue. In Sparks, the insured, with two
friends, attenpted to steal gasoline froma feed truck by
si phoning. Wil e the youths were siphoning the gasoline, the
insured decided to provide illumnation with a cigarette |lighter
Gas funmes in the area of the truck ignited and a nearby mll and
substantially all of its contents were destroyed in the resulting
fire. The parties agreed that the boys intended to steal gas but
did not intend to burn the property.

The insurer argued that coverage was excl uded under the
policy’s intentional damage excl usion. Focusing on the fact that
t he exclusionary clause excluded coverage for “damage which is

ei ther expected or intended fromthe standpoint of the Insured,”



this Court held that such | anguage required application of "“a
nmore subjective standard of intent than the test of
foreseeability” urged by the insurer. Quoting 7A Appl eman,

| nsurance Law and Practice, 8 4492.02 (1979), we further stated:

The word “intent” for purposes of tort |aw
and for purposes of exclusionary clauses in
i nsurance policies denotes that the actor
desires to cause the consequences of his act
or believes that consequences are
substantially certain to result fromit. In
order for an act to be intentional, its
consequences nust be substantially certain to
result as opposed to the feature of wanton
acts that the consequences be only probably
certain to result.

Id. at 743-44. See also Harpy, 76 Md. App. at 483. Applying such
a test, we upheld the trial court’s finding that the insurer
could be Iiable under the policy. Accordingly, at |east when the
“fromthe standpoint of the insured” |anguage appears within the
excl usi onary cl ause, Sparks requires application of a subjective
st andar d.

Even if we assune that application of a subjective standard
is appropriate in this case,* application of such a standard does
not necessarily transformthe issue of Kowal ski’s intent into a
fact issue. First, Sparks is factually distinguishable fromthe

case before us. By igniting a cigarette lighter, the insured in

“The HoneProt ector 2003 policies, which cover all of the
rel evant time period, do not contain the “fromthe standpoint of
the insured” |anguage; only the Utrasure and Tenant cover
policies, which cover only the [ast nonth of abuse, contain such
| anguage.
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Sparks neither expected nor intended to start a fire that
ultimately resulted in the property damage. In this case, it is
undi sput ed that Kowal ski intended to perform sexual acts on the
boys for his own sexual gratification when he nol ested them
VWiile the ignition of gasoline funes in Sparks was neither
i ntended nor expected, the sexual contact in this case was both
i ntended and expected. Second, there are certain intentional
acts which necessarily enbody an intent to harm

We believe that the circuit court was correct in equating
intent to sexually nolest wwth intent to injure. By definition,
Kowal ski’s sexual nolestation of the boys constituted common | aw

battery. See Doe v. Archdi ocese of Washington, 114 M. App. 169,

186 (1997) (hol di ng that conpensabl e harmoccurs at tinme of child
sexual abuse regardl ess of whether the victimis aware that the
act is wong or of the full extent of the harnm). Under the
definition provided in the Restatenent (Second) of Torts,
[a]n actor is subject to liability to another
for battery if
(a) he acts intending to cause a harnfu
or offensive contact with the person of the
other or a third person, or an inmm nent
appr ehensi on of such a contact, and
(b) a harnful contact with the person of
the other directly or indirectly results.
Rest atenent (Second) of Torts 8§ 13 (1965). If the act is done
with the intention of making the offensive contact, it is
immterial that the actor is not notivated by any personal

hostility or intent to injure. 8 13, comment c; 8 16, coment b.
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Further, what constitutes offensive contact is defined by a
community standard. See 819 (“A bodily contact is offensive if it
of fends a reasonabl e sense of personal dignity.”). See also 819,
coment a (in order to be considered offensive, the contact “nust
be one which would offend the ordinary person. . . . It nust,
therefore, be a contact which is unwarranted by the social usages
prevalent at the tinme and place at which it is inflicted.”).
Sexual contact by an adult upon a mnor child clearly falls
Wi thin our society’ s definition of offensive and harnful contact.
| ndeed, under Maryland |aw, an adult is guilty of a second degree
sexual offense if he or she engages in a sexual act with a person
who is under fourteen years of age, Md. Code Ann., Art. 27, 8§
464A (1996 Repl. Vol.), and guilty of a third degree sexual
offense if he or she engages in sexual contact with a person who
is under fourteen years of age. Art. 27, 8§ 464B. In addition,
al t hough consent is a defense to battery, consent to sexual
contact with an adult cannot be given by a child as a matter of
law. To be effective, consent nust be given by one who has the
capacity to give it. Restatenent (Second) of Torts § 892A,
comment b. Further, while a child s consent may be effective in

certain instances, see McQuiggan v. Boy Scouts of Anerica, 73 M.

App. 705, 714 (1988), it is only effective if the child is
“capabl e of appreciating the nature, extent and probable
consequences of the conduct consented to.” Restatenent (Second)
of Torts 8 892A, comment b. We have no trouble in holding as a
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matter of |aw that seven and nine year old children are incapable
of appreciating the nature, extent and probabl e consequences of
sexual conduct with an adult, and thus, cannot provide valid
consent. Moreover, comment b goes on to indicate that, even when
a person is in fact conpetent to give consent, a statute may
prevent the consent frombeing effective if the statute is found
to be intended to give special protection against certain kinds
of harm One exanple given by comment b is statutory rape.

As the Court of Appeals noted in Bailer v. Erie Ins.

Exchange, 344 M. 515, 534 (1997), for purposes of the
intentional injury exclusion, there are sone tortious acts that
are indistinguishable fromthe tort victimis harm In Bailer, the
Court held that intrusion upon seclusion was one such tort. |d.
“The insured’ s conduct, the invasion, and the claimnt’s harm
the invasion, are one and the sane.” 1d. Simlarly, Kowal ski’s
conduct, the sexual nolestation, and appellants’ harm the sexual
nol estation, are one and the sanme.® Accordingly, we hold that as

| ong as Kowal ski fornmed the intent to nolest the boys sexually, a
matter that i1s undisputed, he fornmed the intent to injure them as

a matter of |aw. He need not have expected or intended that

°I'n Bailer, the Court’s determination resulted in a finding of
coverage under the theory that the intentional injury exclusion
nullified the clause of the policy that expressly provided
coverage for invasion of privacy. The Court held that such a
nullification resulted in an anbiguity that had to be construed
agai nst the insurer. W have no such conflict between the
covering clause and the exclusionary clause in this case.
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injury would mani fest in any particular manner. Qur holding in
this case is consistent with prior Maryland cases and with cases
fromthe vast majority of other jurisdictions that have
consi dered the question.

In Atwood, the Court of Appeals addressed the question of
whet her an insurer could relitigate the issue of negligence in a
post-tort trial declaratory judgnment action. 319 M. at 247. In
setting forth the operative principles, however, the Court noted
that “[w] here the allegations in the tort suit against the
i nsured obviously constitute a patent attenpt to recharacteri ze,
as negligent, an act that is clearly intentional, we believe that
a declaratory judgnment action prior to the trial of the tort case
is permssible.” 1d. at 253. The Court then di scussed favorably

a case fromthe Suprene Court of Colorado, Troelstrup v. District

Court, 712 P.2d 1010 (Col o. 1986), that is directly on point. In
Troel strup, the underlying tort action was an action by a m nor
agai nst the insured for engaging in honbsexual acts and
commtting a sexual assault upon the mnor. It further was

al l eged that the insured photographed and devel oped nude and
erotic photographs of the mnor. The Atwood Court noted that

Col orado, simlar to Maryland, generally prohibits the use of
pre-tort trial declaratory judgnents to resolve coverage

di sputes. 1d. The Court then noted that the Troel strup court

“held that in situations where "the nature and character of the
act is such that the intent to inflict injury nay be inferred as
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a matter of law,’ a declaratory judgnent action before the tort
trial is appropriate.”® Atwood, 319 MJ. at 253-54. The Court went
on to “agree with the Suprenme Court of Col orado that, when an
intent to injure may be inferred as a matter of law, a pre-tort
trial declaratory judgnent action nmay be an appropriate
proceeding in which to resolve the coverage issue.” |d. at 254.
Further, as exanples of cases wherein an intent to injure may be
inferred as a matter of law, the Court cited to a nunber of cases

i nvol ving “ " negligent’ sexual assault,” including Allstate |Ins.

Co. v. KimW, 160 Cal.App.3d 326, 331-32 (1984), a case on which

Erie nowrelies. Wile the Court’s discussion of inferred intent
in Atwood did not constitute a direct holding, the Court clearly
signaled a wllingness to hold that intent to injure may be
inferred in certain cases, and that cases invol ving sexual
nol estati on are one such type of case.

Qur holding in this case simlarly is consistent with our

hol ding in Harpy, supra. In Harpy, we held that the insured s

intent to injure his mnor daughter by sexually nol esting her was
not an issue that would be decided in the underlying tort action,
but instead, intent to injure could be presuned as a matter of
law. Accordingly, we upheld sunmary judgnent in favor of the

insurer in a pre-tort trial declaratory judgnent action. Simlar

’After remand, and upon a second appeal, the Supreme Court of
Col orado reaffirnmed its holding in Allstate Ins. Co. V.
Troel strup, 789 P.2d 415 (Col 0. 1990).
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to this case, we held that sexual abuse is excluded under the
intentional injury exclusion regardl ess of whether an objective
or subjective test is applied. 76 Md. App. at 482-84. W
simlarly distinguished Sparks on the basis that while there is
no substantial certainty that one stealing gasoline will start a
fire, there is substantial certainty that sexual nolestation of a
child by her father over an extended period of time wll cause
that child to suffer serious harm |d. at 483. W further noted:

Wiile it is true that an intended act causing

uni ntentional injury, under sone

ci rcunst ances, can be consi dered negligence,

“Ial]s the probability of injury to another,

apparent fromthe facts wthin his know edge,

becones greater, his conduct takes on nore of

the attributes of intent, until it reaches

the substantial certainty of harm which

juries, and sonetines courts, may find

i nseparable fromintent itself.

Id. at 483-84 (quoting Ghassemi eh v. Schafer, 52 Ml. App. 31, 41,

cert. denied, 294 Ml. 543 (1982) (quoting Prosser, Law of Torts

831 (4'" Ed. 1971)). We held in Harpy, and reaffirmin this case,
t hat sexual conduct between an adult and a child is so
substantially certain to result in harmto the child that injury
is intentional as a matter of |aw.

Appel  ants di stinguish Harpy primarily on the basis that in
this case, Kowal ski was di agnosed a pedophile, and such a
di agnosis vitiated his intent. Appellants do not offer a
definition of pedophile for our review W wll, however, take

judicial notice of the definition of pedophile provided in
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D agnostic Statistical Manual 1V (DSM1V), a publication of the
American Psychiatric Association. See Faya, 329 Ml. at 444
(quoting Murphy, Maryland Evi dence Handbook, 8§ 1000(A)(2))(to
pl ace al |l egations of conplaint in context, courts may take
judicial notice of additional facts that are “capabl e of
i mredi ate and certain verification by resort to sources whose
accuracy i s beyond dispute”). The DSM |V defines pedophile as
fol | ows:
302. 2 Pedophilia
A Over a period of at |east 6 nonths,
recurrent, intense sexually arousing
fantasi es, sexual urges, or behaviors
i nvol ving sexual activity with a
pr epubescent child or children
(generally age 13 years or younger).
B. The fantasies, sexual urges, or
behavi ors cause clinically significant
di stress or inpairnent in social,
occupational, or other inportant areas
of functioning.
C. The person is at |east 16 years and at
| east 5 years older than the child or
children in Criterion A
Under this definition, one nay be classified a pedophile
solely as a result of one’s behavior. The definition is not
dependent upon any particul ar set of beliefs or upon any
distortion in cognition or perception. Under this definition, the

insured in Harpy would be considered a pedophile, as it was

al | eged that he sexually abused his daughter in various ways,



during the years 1979 through 1984, when the child was between
the ages of nine and thirteen. Thus, the nere diagnosis of
pedophil e adds nothing to this case.

In addition to the diagnosis of pedophile, we have in this
case the opinions of Drs. Berlin and Bl unberg that pedophiles
often believe their sexual relations with children to be normnal
and healthy and not harnful, and Kowal ski’s statenents that he
bel i eves sexual conduct between adult men and male children is
normal , healthy, and not in any way injurious. There is no
evi dence that Kowal ski’s sexual contact with the boys was the
result of an involuntary reflex. Nor is there any indication that
Kowal ski, due to his “nmental disorder,” m stakenly believed he
was engaging in sexual activity with consenting adults at the
time he was engaging in such conduct with the boys. In short, the
record disputably establishes that Kowal ski voluntarily engaged
in sexual activities with the boys, and that he possesses a
subj ective belief that such activities are neither harnful nor
injurious. Further, the record establishes that Kowal ski knew
that others, and particularly the boys’ parents, would not agree

with his subjective beliefs.’

‘Crimnal trial testinony that was included in this record
i ndicates that, during one incident, the boys’ parents arrived at
Kowal ski’s hone while the boys were undressed. Kowal ski quickly
got the boys dressed so that they would not be found out.
Further, the allegations in the anended conpl aint are that
Kowal ski’s behavi or was secretive and duplicitous. He did not

(continued...)
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Appel l ants seek to distinguish Harpy on a nunber of other

bases that are unpersuasive. Contrary to appellants’ assertion,

Harpy is not distinguishable on the basis that it invol ved
“vi ol ent unconsensual (sic) rape.” In Harpy we nerely noted that

t he sexual abuse included sexual intercourse, and nentioned
not hi ng regardi ng violence or forcible rape. The m nor appellants
in this case were no better able to consent to various sexual
acts with Kowal ski than was the child in Harpy. As we stated
earlier, as a matter of law, these children cannot consent to
sexual acts with an adult. As a matter of |aw, any sexual contact
bet ween an adult and a child, whether or not acconpani ed by
force, is injurious to the child.

Appel  ants next seek to distinguish Harpy on the basis that
the insured’ s affidavit stated only that he did not expect that
hi s daughter would suffer “the type of injuries that she has
all eged in her conplaint,” as distinguished from Kowal ski’s cl ai m
that he did not intend or expect that his conduct woul d cause any
injury. Qur entire discussion in Harpy, however, focused on
presunmed intent as a matter of |law, rather than on the
sufficiency of the particular evidence supplied by the insured.

Accordingly, we do not believe that this difference supplies a

’(....continued)
informthe boys’ parents that he was a pedophile, and used his
relationship with Roger Deprey, Sr., and the subsequent death of
M. Deprey, to gain the trust of appellants, and ultimately, to
act upon his sexual urges.
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rel evant distinction.

Appel l ants further seek to distinguish Harpy on the basis
that it involved different issues of contract interpretation,
given that Erie “intentionally failed to utilize a " sexual
nol estation exclusion. . . .”” As we noted earlier, Erie included
a sexual nolestation exclusion in one of the policies at issue,
but that exclusion was not approved by the Maryl and | nsurance
Comm ssioner until after the pertinent dates of coverage. The
i ssue before us is the interpretation of the intentional injury
excl usion, the exact issue that was before us in Harpy.

As we noted in Harpy, other jurisdictions that have deci ded
the issue are al nost unaninous in their exclusion of coverage for
child sexual abuse under the intentional injury exclusion,
regardl ess of whether they apply a subjective or an objective

standard. See, e.qg., State FarmFire and Cas. Co. v. Davis, 612

So.2d 458 (Ala. 1993); CNA Ins. Co. v. MG nnis, 666 S.W2d 689

(Ark. 1984); J.C. Penney Cas. Ins. Co. v. MK , 804 P.2d 689

(Cal.), cert. denied, 502 U.S. 902 (1991); Scudder v. Hanover

Ins. Co., 559 N.E.2d 559 (Ill. App. 1990); Wircester Ins. Co. V.

Fells Acres Day School, 558 N E.2d 958 (Mass. 1990); Linebaugh v.

Berdi sh, 376 N.W2d 400 (M ch. App. 1985); EFireman’s Fund Ins. Co.

v. HIll, 314 NW2d 834 (Mnn. 1982); lllinois Farners Ins. Co.

v. Judith G, 379 NW2d 638 (Mnn. App. 1986); Allstate Ins. Co.

v. Migavero, 589 N E 2d 365 (N. Y. 1992); Rodriguez v. WIlians,

729 P.2d 627 (Wash. 1986); Grange Ins. Ass’'n v. Authier, 725 P.2d
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642 (Wash. App. 1986); Western Nat. Assur. Co. v. Hecker, 719 P.2d

954 (Wash. App. 1986); Horace Mann Ins. Co. v. Leeber, 376 S.E. 2d

581 (WVa. 1988); State FarmFire and Cas. Co. v. Estate of

Jenner, 874 F.2d 604 (9" Gir. 1989)(applying California | aw);

Forenmpst Ins. Co. v. Wetman, 726 F. Supp. 618 (WD. Pa. 1989),

aff'd, 904 F.2d 697 (3¢ Cir. 1990) (predicting Pennsylvania

law); Whitt v. Deleu, 707 F.Supp. 1011 (WD. Ws. 1989)

(predicting Wsconsin law); Allstate Ins. Co. v. Roelfs, 698 F

Supp. 815 (D. Al aska)(predicting Al aska | aw). But see Loveridge

v. Chartier, 468 NW2d 146 (Ws. 1991) (intentional injury

exclusion did not apply where insured transmtted herpes sinplex
virus to seventeen year old girl during consensual sex with the
girl even though, under Wsconsin | aw, sex between an adult and a
m nor aged 16 to 18 constitutes a m sdeneanor).

Appel lants identify four cases that they assert hold to the

contrary: State FarmFire & Cas. Co. v. Nycum 943 F.2d 1100 (9"

Cr. 1991); Alabama Farm Bureau Miutual Cas. Inc. Co. v. Dyer, 454

So.2d 921 (Ala. 1984); MacKinnon v. Hanover Ins. Co., 471 A 2d

1166 (N. H 1984); State Auto Mutual Ins. Co. v. Mlintyre, 652 F

Supp. 1177 (N.D. Ala. 1987). In Nycum the Ninth Crcuit,
applying California |law, concluded that coverage was not excluded
because the insurer had not net its burden of denonstrating that
the insured intended to nolest the child sexually. The court
acknow edged that “once the insurer shows that the touching was

i ntentional nolestation, the insurer need not nake any additi onal
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showi ng.” Dyer did not involve sexual abuse. MacKinnon is a case
that we declined to follow in Harpy, and for all of the reasons
set forth above, we adhere to that assessnent. Moreover, since
publication of MacKi nnon, the Suprenme Court of New Hanpshire
seens to have retreated fromits position on the issue. See

Vermont Mut. Ins. Co. v. Malcolm 517 A 2d 800, 803 (N H 1986)

(hol ding that there was no coverage of child sexual abuse under
acci dental occurrence policy). Mlntyre, which involved
application of Al abama |aw by a United States District Court,
ultimately was not foll owed by the Suprene Court of Al abana. See
Davis, 612 So.2d at 461-62.

Qur holding in this case is sinply that an adult insured’ s®
intent to engage in sexual contact with a child enbodi es an
intent to injure for the purpose of applying the intentional
injury exclusion. Contrary to appellants’ assertions, our holding
does not preclude an insured from arguing incapacity in the
appropriate case. The inquiry in such a case should be whet her
the i nsured possessed the capacity to formthe intent to engage
in sexual contact with a child.

JUDGVENT AFFI RVED; APPELLANTS
TO PAY COSTS.

8Cbvi ously, a different result may occur if the insured is a
child. See Fire Ins. Exchange v. Diehl, 520 N.W2d 675 (M ch.
App. 1994) (holding that policy provided coverage to nine year
ol d insured accused of sexual conduct with a six year old).
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Di ssenting Opinion foll ows next page:

Di ssenting Opinion by Wenner, J.:

Because | do not agree with ny col |l eagues that, as a matter
of law, Janes Kowal ski, an acknow edged pedophile, intended to
injure the Pettit children, | respectfully dissent.

Fact s

The genesis of this appeal is a conplaint filed by M.

Pettit, individually and on behalf of her children, seeking

damages from Janmes Kowal ski for having nolested her two m nor
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children, Randall and Roger Duprey. |In 1992, the Roman Catholic
Church carried out the dying request of the children' s father,
Roger Duprey, and nanmed Kowal ski the children s godfat her.
Kowal ski devel oped a close relationship with the Pettit children.
From1 April 1991 until 25 May 1993, Kowal ski voluntarily
and gratuitously cared for and supervised the Pettit children at
his homes in Hyattsville, Maryland and Wnchester, Virginia.
Unknown to the Pettits, Kowal ski was suffering from pedophilia, a
recogni zed nmental disorder. As | understand it, a pedophile
believes her\his relationship with male children is normal.
Consequent |y, Kowal ski views his care, |ove, affection, and
support of the Pettit children as a nutual and consensual
expression of love, simlar to that in an adult relationship.
Wi | e Kowal ski was aware of his pedophilia, he failed to inform
the Pettits of his condition. Nevertheless, there is nothing to
i ndi cate that Kowal ski either intended or expected to injure the
Pettit children.! Rather, Kowal ski |oved and expressed his | ove
for themin an affectionate and caring manner ordinarily reserved
for an adult relationship. In sum Kowal ski was neither violent,
nor did he threaten the Pettit children with viol ence.

During this period, Erie had provided Kowal ski with four

! Kowalski's acknowledged love for the Pettit children is evidenced by his having routinely helped them
with their school work, taken them on camping and field trips and to sporting events, shopping,
swimming, picnics, and other outings. In addition, Kowalski purchased clothing and other necessary
staples for the children, and named them in hiswill as beneficiaries.
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separate honmeowner's and personal catastrophic liability

i nsur ance
hones. ?
As |

Court for

policies covering both his Maryland and Virginia

have said, Ms. Pettit filed a conplaint in the Grcuit

Prince George’s County chargi ng Kowal ski with

negl i gence, and seeki ng damages from Kowal ski for having sexually

abused the children. Kowal ski then sought fromErie coverage and

a def ense.

Erie declined to provide either, and filed a Bill for

Declaratory Relief, claimng it owed Kowal ski neither coverage

*The policies issued to Kowalski by Erie provide, in pertinent part:

(1)

(2)

3)

(4)

Ultrasure Package Policy for Landlords - covers “persona injury . . . which occurs
during the policy period. . . [and ig] caused by an occurrence which takes place in the
covered territory.”
excludes - “injury expected or intended from the standpoint of anyone we
protect.”
Homeprotector 2003 Extra Cover Edition - covers“dl sumswhich anyone we protect
becomes|egdly obligated to pay as damages because of bodily injury . . . covered by
this policy.”
excludes - “bodily injury or property damage expected or intended by anyone
we protect.”
Homeprotector 2003 Extra Cover Edition - covers“dl sumswhich anyone we protect
becomes|egdly obligated to pay as damages because of bodily injury . . . covered by
this policy.”
excludes - “bodily injury or property damage expected or intended by anyone
we protect.”
Homeprotector 2004 Tenant Cover Edition (effective 1 May 1993 - 1 May 1994) -
covers “al sums. . . which anyone we protect becomes legally obligated to pay as
damages because of bodily injury or property damage, resulting from an occurrence
during the policy period.”
excludes - “bodily injury or property damage expected or intended by anyone
we protect;”
excludes - “bodily injury or property damage which arises out of the sexud
molestation, corporal punishment or physical or mental abuse by anyone we
protect.”




nor a defense. By stipulation, the underlying negligence tort
action was stayed pending resolution of Erie’s Bill for
Decl aratory Relief. Subsequently, the parties filed cross-clains
for summary judgnent. Following a hearing, Erie's notion for
summary judgnent was granted on the grounds that, as a natter of
| aw, the policies provided no coverage, and thus, Erie had no
duty to provide Kowal ski with coverage or a defense. O course,
Kowal ski’s notion for sunmary judgnment was denied. This appeal
fol | oned.
Standard of Revi ew
"The standard for appellate review of a trial court's grant

of a notion for summary judgnent is sinply whether the trial
court was legally correct." Beattyv. Trailmaster Prods,, Inc.,, 330 Md. 726
737, 625 A 2d 1005 (1993). Maryland Rule 2-501(e) provides:

The court shall enter judgnent in favor of or

agai nst the noving party if the notion and

response show that there is no genui ne

di spute as to any material fact and that the

party in whose favor judgnent is entered is

entitled to judgnent as a matter of |aw

"I'n opposing a notion for sunmary judgnent, a party is

entitled not only to have the facts viewed in the |ight nost

favorable to it but also to all reasonable inferences which my

be drawn fromthese facts." Cleav.Cityof Baltimore, 312 Ml. 662, 678,
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541 A 2d 1303 (1988) (quoting Tylerv.Vickery, 517 F.2d 1089, 1094

(5th G r.1975), cert.denied, 426 U.S. 940, 96 S.Ct. 2660, 49 L.Ed.2d
393 (1976)).

| agree with Ms. Pettit that, as she had charged Kowal ski
wi th having negligently injured her children and Erie’ s policies
covered such clainms, Erie was obligated to provide Kowal ski with
bot h coverage and a defense. Moreover, | agree with Ms. Pettit
that in making such a determnation the trial court should have
considered the ternms of the insurance policies, the clains in the
underlying tort action, and any extrinsic evidence provided by
the insured. It is, of course, this last elenent that Ms. Pettit
clainms the trial court should have, but failed to consider before
granting Erie's notion for summary judgnent.

To the contrary, Erie does not believe that the charges in
Ms. Pettit’s underlying negligence tort action support a claim of
negl i gence, asserting that, although citing no authority,
Kowal ski's acts were, as a matter of law, intended to injure the
Pettit children. Consequently, as the policies exclude coverage

for “bodily injury expected or intended by anyone we protect,”

Erie Dbelieves potential coverage does not exist. | do not
agr ee.

An insurer’s obligation to defend its insured “. . . is
determ ned by the allegations in the tort action . . . [Even if

atort plaintiff does not allege facts that clearly bring the



claimw thin or without the policy coverage, the insurer stil

must defend if there is a potentiality that the claimcould be

covered by the policy.” Brohawnv. Transamericalns. Co.,, 276 M. 396

347 A 2d 842 (1975) In & Paul Fire& Marinelns. Co. v. Pryseski, 292 M.

187, 438 A.2d 282 (1981), the Court of Appeals established a two-
step approach for determ ning whether a potentiality of coverage
exi st s:

In determ ning whether a liability insurer
has a duty to provide its insured with a
defense in a tort suit, tw types of
guestions ordinarily nust be answered: (1)
what is the coverage and what are the

def enses under the ternms and requirenents of
the insurance policy? (2) do the allegations
in the tort action potentially bring the tort
claimw thin the coverage? The first
gquestion focuses upon the | anguage and

requi renents of the policy, and the second
gquestion focuses upon the allegations of the
tort suit.

292 Md. at 193.
In addition, in Aetna Casualty & Surety Co. v. Cochran, 337 M. 98,

108, 651 A 2d 859 (1995), the Court of Appeals said that "the

i nsurance policy along with the allegations in the conplaint are
not the sole neans of establishing a potentiality of coverage,”
noti ng:

Al l owi ng an insured the opportunity to
establish a defense to tort allegations which
may provide a potentiality of coverage under
an insurance policy prior to the insured

i ncurring expenses associated with

mai ntai ning a defense in that tort action is
preci sely what the insured bargai ned for
under the insurance contract. Thus,
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permtting an insured to establish a
potentiality of coverage by reference to
sources other than the policy and the
conpl aint addresses this policy concern.

ld. at 110-111 (enphasis added). Moreover, “even if a tort
plaintiff does not allege facts which clearly bring the claim
within or without the policy coverage, the insurer nust stil

defend if there is a potentiality that the claimcould be covered
by the policy.” Brohawn, 276 M. at 408.
Accordingly, it is necessary first to ascertain the scope
and imtations of the policy s coverage, and then determ ne
whet her potential coverage exists. Since Ms. Pettit’'s underlying
negligence tort action charges that Kowal ski is a pedophile, the
trial court should have considered such evidence before
determ ning whether a potentiality of coverage exi sted.
| point out that Ms. Pettit’s underlying negligence tort
action charges Kowal ski wth three counts of negligently injuring
her children. Erie declined Kowal ski’s coverage and a defense,
claimng the allegations in Ms. Pettit’s underlying negligence
tort action do not support clainms of negligence. On the other
hand, Erie concedes that potential coverage would exist "if it is
possible for the trier of fact to find that one of M. Kowal ski's
al | eged actions was negligent."
Traditionally, negligence consists of:
(1) A duty, or obligation, recognized by the
law, requiring the person to conformto a

certain standard of conduct, for the
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protection of others agai nst unreasonabl e
risks.

(2) A failure on the person's part to
conformto the standard required: a breach
of the duty.

(3) A reasonably close causal connection
bet ween the conduct and the resulting
injury.

(4) Actual loss or damage resulting to the
i nterests of another.

B.N.v.KK., 312 M. 135, 141, 538 A 2d 1175 (1988). Hence, as “the
presence of an intent to do an act does not preclude negligence,”
Ghassemieh v. Schafer, 52 Md. App. 31, 40, 447 A 2d 84, cert.denied, 294

Md. 543 (1982), | believe Ms. Pettit’s underlying negligence tort
action contained all egations of negligence.

The underlying negligence tort action charges that Kowal ski
knew, or should have known, that his being a pedophile
constituted an unreasonable risk for the Pettit children, and
that he had a duty to refrain fromsuch conduct with the Pettit
children. Moreover, M. Pettit alleged that, as a honmeowner, it
was Kowal ski’s duty to provide safe honmes for the Pettit children
and to protect themfrominjury because of a dangerous condition
in his homes. As Kowal ski frequently and gratuitously cared for
and supervised the Pettit <children in his hones, it was his duty
to ensure their safety when entrusted to his care.

According to Ms. Pettit’s underlying negligence tort action,

Kowal ski breached his duty by, (1) failing to restrain his



pedophi | i ¢ conduct when entrusted with the Pettit children; (2)
failing to informtheir parents that he was a pedophile and an
unreasonable risk to the children; and (3) failing reasonably to
protect the Pettit children frombeing injured by his pedophillic
activities. The underlying tort action went on to claimthat
Kowal ski's breach of duty injured the Pettit children, and sought
damages for those injuries.

Erie’s policies provide: “W wll pay all suns which anyone
we protect becones legally obligated to pay as damages because of
bodily injury or property damage covered by this policy."® Three
of Erie’s policies also provide: "If anyone we protect is sued
for damages because of bodily injury or property damage covered
by this policy, we will provide a defense with a | awer we
choose, even if the allegations are not true."

In view of this |anguage, and that the underlying tort
action charged Kowal ski wth negligence, | believe Erie was
obliged to provide Kowal ski with coverage and a defense.
According to Erie, the "intentional injury" exclusion relieves it
of its duty to provide Kowal ski either with coverage or with a
defense. The intentional injury exclusion upon which Erie relies
provi des: "WHAT WE DO NOT COVER (1) Bodily injury or property

damage expected or intended by anyone we protect.”

*The language of two of the policies vary dlightly. These variations, however, are not material to the issue
being considered.
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Thus, in determ ning whether potential coverage exists, it
must be determ ned whet her Kowal ski's pedophillic acts constitute
"bodily injury expected or intended by anyone we protect.” The

trial court believed this exclusion clause excluded Ms. Pettit’s

claims frompotential coverage. | disagree. While Erie urges
t hat Kowal ski’s pedophillic acts, as a matter of law, constitute
intentional injuries, | find no Maryl and precedent supporting

Erie’'s position.

No doubt relying on society's visceral reaction to
pedophiles, with which | certainly agree, Erie urges us to create
an exception to the long established and famliar framework of
negligence. That is that, in a situation such as the one now
before us, Kowal ski intended to injure the Pettit children.

While | agree that Kowal ski's actions are not only egregious, but
wel | beyond the noral views of our society, the |ong established
framewor k of negligence as it has evol ved over these many years
nmust be consi der ed.

Maryl and has | ong applied a subjective standard in cases
involving intentional torts. That is, not only nust the intent
of the individual who commtted the intentional act be

consi dered, but also the intent to cause the injury suffered from
the intentional act. For exanple, in Allstatelns. Co.v. Sparks, 63 M.

App. 738, 493 A 2d 1110 (1985), we held that, although the

insured’ s son intended to syphon gasoline froma truck parked



near a mll, he did not intend to cause the fire that destroyed
the mll. Consequently, we concluded that the policy’s

intentional injury exclusion did not apply.
I n Allstate, in construing the | anguage of the exclusion that

"damage which is either expected or intended fromthe standpoi nt
of the insured," we opined that "[f]irst, there is the question
of whether the results or the nmeans nust have been intended. The
Al l state policy indicates, in our view, that the insured nust

have intended the results ("damages"), not sinply the causing
act, for coverage not to apply." Id.at 742 (enphasis in
original).

As | believe the | anguage of the exclusion clause in the
policies in question is simlar to that in Allstateins Co., | woul d
here apply the sanme standard.

I n Ghassemieh, 52 Md. App. 31, we distinguished between

i ntended acts and i ntended harm There, we said, “Wile it is

true . . . that the absence of intent to harmis essential to the
| egal conception of negligence, . . . the presence of an intent
to do an act does not preclude negligence.” Id. at 40 (quoting

Adamsv. Carey, 172 M. 173, 186, 190 A 815 (1937)).
Consequently, in order for Erie’'s intentional injury
exclusion to apply, | believe it nust be shown that Kowal ski
intended to injure the Pettit children, rather than nerely to
express his love for themin such an unfortunate nmanner.
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The intentional injury exclusion here at issue is simlar to

that which recently confronted the Court of Appeals in Bailerv.Erie

Ins. Exchange, 344 Md. 515, 687 A.2d 1375 (1997).% Notably, in Bailer

Erie conceded in its brief that the intentional injury exclusion

did not preclude coverage for a tort that "produces an unintended
result, even if the neans were intended."” Id. at 528. Not
surprisingly, here Erie makes no such concession. Instead, Erie
attenpts to distinguish Baller because the Bailer policy was an

excess coverage policy, while that in the case at hand is a basic
liability policy. As | see it, this distinction is of no avail

to Erie.
The approach we adopted in Allstate and Ghassemieh i s supported

by 7A Appl eman, | NSURANCE LAW AND PRACTICE, § 4492.02 (1979):

The rebuttable presunption that a person

i ntends the ordinary consequences of his
voluntary act that is used in determ ning
responsibility for the consequences of a
voluntary act has no application to the
interpretation of terns used in insurance
contracts. The word "intent" for purposes of
tort |aw and for purposes of exclusionary
clauses in insurance policies denotes that
the actor desires to cause the consequences
of his act or believes that consequences are
substantially certain to result fromit.

ld. at 29 (footnote omtted).

We hel d i n Harpyv. Nationwide Mut. Firelns. Co., 76 M. App. 474, 545

4| find it interesting that, until being questioned at oral argument, Erie failed to acknowledge Bailer, even
though it had been discussed in both appellant’ sinitial and reply brief, and Erie had been a party in Bailer.
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A.2d 718 (1988), a case sonewhat simlar to the instant case,
that, under the facts there presented, the insured was not
entitled to coverage for having sexually abused his daughter.
The Harpy facts, however, differ in three inportant respects from
those in the case at hand.

First, the insured in Harpy was not a pedophile, and
suffered no nental disorder precluding himfromformng the
required intent to injure. Thus, Erie concedes that this issue

was neither raised in nor addressed in Harpy.

Second, we enphasi zed in Harpy that Harpy had submtted an
affidavit that he did not intend or expect "that [the child]
woul d suffer the type of injuries that she has alleged in her
conplaint against ne." Wile we pointed out that such a self-
serving affidavit was of no avail to Harpy, | believe it is
instructive to observe the | anguage chosen by Harpy, that he
nei ther intended nor expected that the child would suffer “the
type of injuries that she has alleged in her complaint . . . .~
rather than that he neither intended nor expected that she would
suffer any injury. Here, however, Kowal ski is a pedophile.
Wil e he may have intended his pedophillic acts, he may not have
intended to injure the Pettit children. | believe this is a
question for the fact finder.

Mor eover, Harpy i nvol ved rape, while in the case at hand

there is no evidence of violence or of rape. Although in
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occasional ly encouragi ng his pedophile friends to participate,
Kowal ski may have intended to injure the Pettit children,
believe this is |ikewse a question for the fact finder.

In conclusion, | believe that in cases such as the one at
hand, a pedophile’s intent to injure the child involved shoul d be
submtted to the fact finder, not determned as a matter of |aw
| believe submtting such evidence to the fact finder, conports
with the fam liar and | ong established franework of negligence
tort law. Consequently, | believe that the trial court erred in

granting Erie’s notion for summary judgnent.



