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MODI FI CATI ON OF SPECI AL EXCEPTI ON UNDER MONTGOMERY COUNTY CODE
SECTI ON 59-G-1 AND 2:

Board of Appeals not required to review an underlying speci al
exception when there is no nodification requested of that
underlying use; Board may limt its review of a nodification
request to those aspects directly affected by the request.
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Thi s appeal involves an order of the Crcuit Court for
Mont gomery County, which affirmed an order of the Board of
Appeal s for Montgonery County granting a nodification to a
speci al exception. Appellant, Leland Ross Pierce, owns a house
adj acent to the Baptist Honme for Children and Fam | ies, operated
and owned by the Baptist Hone and Mont gonery County, appell ees.

| ssue

Pierce argues, in essence, that the trial court erred
in affirmng the order of the Board of Appeals, because the Board
failed to determ ne whet her the proposed nodification constituted
an expansion. Pierce posits that the proposed nodification
unquestionably i nvol ves an expansion and argues that, because the
Bapti st Home does not front on a public road built to arterial or
hi gher standards, the Board's approval was inproper. W find no
merit in this argunent and affirm

Facts

The Bapti st Hone was founded in 1915 as an orphanage.
In 1930, it was noved to its current |location -- a 13.04 acre
parcel of land in Bethesda which was | ater zoned R-60 for single
famly homes. The original building on the property housed, and
still houses, 42 persons.

In 1971, the Baptist Home petitioned the Board of
Appeal s for perm ssion to construct two nore dormtories on the

property. One would house ten boys and one woul d house ten



girls, thus bringing the nunber of children at the Hone to 62.
The Board granted the petition and at the sane tinme found the
Hone, as a charitable or philanthropic institution, to be a
speci al exception. A witten opinion issued by the Board
recogni zed that the children housed at the Honme "conme fromthe
Mont gomery County Soci al Services, sonme from broken hones, and
all are dependent." The Board further recognized that
"[c]ounselling is provided at the Hone in the area of social,
religion, and psychiatric."

At sonme point after 1971, the goals of the Baptist Hone
evol ved and the Hone began accepting honeless famlies as well as
children. In md-1995, the Honme submtted the petition in issue
to the Board. |In the petition, the Hone requested perm ssion to
make nodifications as follows:

- Conversion of the existing boys'

dormtory to [becone] the Greentree Training

Facility[, including a 465 square foot

addi tion].

- Conversion of the existing girls'
dormtory to a boys' dormtory.

- Construction of a newgirls'
dormtory.

- Moudification to the existing shelter
conponent to recognize that the shelter now
accommodat es children and adul ts.

The Hone explained in the petition that

BHCF seeks Board approval to relocate
sonme of its existing counseling prograns and
its education prograns to the Geentree
Training Facility. BHCF al so seeks Board
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approval to expand its job training program
at the Geentree Training Facility for al
residents to include furniture refinishing,
smal | appliance repair, conputer training and
a programto rehabilitate donated goods for
use by the existing residents. As the new

| ocation for the Greentree Training Facility,
the converted boys' dormtory will provide
much- needed additional space for these

i nportant counseling and educati on
activities.

The Honme al so sought perm ssion to add seven parking spaces,
bringing the total nunber to 58. It did not seek permssion to
i ncrease the nunber of residents.

In the petition, the Home expl ai ned:

The educati on and counseling services
t hat BHCF has provided through the years have
evol ved and expanded to neet the needs of its
residents. In a continuing effort to neet
t hose needs, BHCF now seeks Board approval
for an "expansion or enlargenent” that, in
reality, will maintain the two-dormtory
housi ng arrangenent originally approved by
the Board in 1971, and will enable BHCF to
have a facility, the G eentree Training
Facility, |arge enough to continue the
necessary educati onal and counseling services
its residents require. Arguably, this
Petition does not represent an expansion or
enl argement at all since the nunber of
residents will remain the sanme and the
educati onal and counseling services wll
continue, albeit at a nore centralized,
better facility. In which case, no waiver is
even required.

The Home went on to ask that, if the Board did construe the
requested nodifications to be expansions, the Hone be granted a
wai ver froma requirenent that the property have direct access to

a public road built to arterial or higher standards.
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A hearing was held in July of 1995, and testinony was
presented by both proponents and opponents of the proposal. In
Sept enber of 1995, the Board issued an opinion by which it
granted the Hone's requested nodifications. Pierce appealed to
the circuit court, and Montgonery County requested and was
granted perm ssion to intervene as an appellee. After review ng
the record before the Board and hearing argunent by the parties,

the court affirmed the Board's order. This appeal followed.

Di scussi on
Section 59-G 1.3(c) of the Montgonery County Code
provides that "[t]he Board [of Appeals] is authorized to anmend or
nmodify the ternms or conditions of a special exception upon the
request of the special exception holder . . . ." The section
further provides:

(1) If the proposed nodification is such
that the terns and/or conditions could be
nodi fi ed without substantially changing the
nature, character or intensity of the use and
w t hout substantially changing the effect on
traffic or on the i medi ate nei ghbor hood, the
board, w thout the necessity of convening a
public hearing to consider the proposed
change, may nodify such termor condition

(2) If the proposed nodification would
alter the terns and/or conditions of the
speci al exception in such manner as to
substantially change the nature, character or
intensity of use of the original grant, would
result in the extension, expansion or
alteration of the size, location or



appearance of the structure, or would
intensify the inpact on traffic or on the
i mredi at e nei ghbor hood, the board shal
convene a public hearing to consider the
proposed nodification.

(4) The public hearing shall be limted
to consideration of the proposed
nodi fications noted in the board s notice of
public hearing and to di scussion of those
aspects of the special exception use that are
directly related to those proposals.

(5) After the close of the record of the
proceedi ngs, the board shall make a
determ nation on the issues presented. The
board may reaffirm anmend, add to, delete or
nmodi fy the existing ternms and/ or conditions
of the special exception.

Section 59-G 2. 21(g) of the Code directs:

A charitable or philanthropic
institution for which a petition was approved
prior to August 14, 1988, is not a
nonconform ng use. Such special exception
may be anmended in accordance with the
nmodi fication provisions of Section
59-G1.3(c), subject to the foll ow ng
provi si ons:

(1) Any expansion or enlargenment nust
conply with the standards specified in
paragraph[] (a) . . . above .

Section 59-G 2.21(a) reads, in pertinent part, as foll ows:

In . . . One-Fam |y Residential Zones
regul ated by Section 59-C-1.32, the
devel opnent standards are as foll ows:

(1) Mnimumlot size: twice the m ninmm
required by section . . . 59-C1.32 .



(3) Mninmmside yard setback: twi ce the
m ni mum required by Section . . . 59-C1.32

(4) Mnimumfrontage: twi ce the m ni mum
required by section . . . 59-C1.32 .

(5 Mninmmgreen area: 50 percent.

(6) Maxi mum FAR: 0. 2.

(7) Maximum | ot coverage: half the
maxi mum permtted by section . . . 59-C1.32

(8) Maxi mum buil di ng height: as
specified in section . . . 59-C1.32 .

(9) The property nmust front on and have

direct access to a public road built to
arterial or higher standards .

(Enmphasi s added.)

In granting a nodification to a special exception, as
in maki ng any ot her decision, the Board nust expressly state its
findings of fact and conclusions of law. Section 59-A-4.123 of
t he Montgonery County Code states: "All decisions of the board
shall be taken by witten resolution. Each resolution shal
contain a statenent of the grounds and findings formng the basis

for such decisions . . . ." In Lee v. Marvland Nat'l Capita

Park and Pl anning Commi n, 107 Md. App. 486, 492 (1995), cert.

deni ed, 343 Ml. 333 (1996), we expl ai ned:

A court review ng the decision of an
adm ni strative agency is "limted to
determining if there is substantial evidence
in the record as a whole to support the
agency's findings and conclusions, and to
determine if the admnistrative decision is
prem sed upon an erroneous concl usion of
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law.” . . . The standard of review thus
depends upon the nature of the agency finding
being reviewed. . . . First, the review ng
court nust determ ne whether the agency
interpreted and applied the correct

princi ples of |aw governing the case and no
deference is given to a decision based solely
on an error of law, the court may substitute
its own judgnent. . . . "In regards to
findings of fact, the [review ng] court
cannot substitute its own judgnent for that
of the agency and nust accept the agency's
conclusions if they are based on substanti al
evidence and if reasoning m nds could reach

t he sane concl usi on based on the record.”

(Gtations omtted.) Contrasting the foregoing, the Court
conti nued:

We nust, in order to assess a trial
court's ruling, apply a different test.
“"While the "clearly erroneous' standard
applies to the court's findings of fact, the
application of the lawto the facts is judged
on the abuse of discretion standard." . . .
We nust apply both standards: (1) the fairly
debat abl e standard in assessing the trial
court's findings in respect to the agency
deci sion, and (2) the abuse of discretion
standard in respect to the trial court's
concl usi ons.

County Commirs of Carroll County v. Zent, 86 Ml. App. 745, 752-53

(1991) (enphasis in original; citations omtted).
VWhet her a nodification is an expansion within the
meani ng of 8 59-G 2.21(g)(1) is a question of fact. Cf. WIson

v. Mayor and Commirs of the Town of Elkton, 35 MI. App. 417, 426

(1977) (explaining that the question of whether a nonconform ng
use has been expanded "is ordinarily one of fact, and in
determining it the question in each case nust stand on its own
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facts"). There is no suggestion in the zoning provisions of the
Mont gonmery County Code that any expansion of a structure is to be
consi dered an expansi on under 8 59-G 2.21(g)(1). Indeed, as we
have observed, 8§ 59-G 2.21(g)(1) states that a special exception
"may be amended in accordance with the nodification provisions of
Section 59-G 1.3(c)," and that "[a]ny expansion or enlargenent
must conply with the standards specified in paragraph[] (a)
Section 59-G 1.3(c)(2) requires that a public hearing
be held "[i]f the proposed nodification . . . would result in the
ext ensi on, expansion or alteration of the size or appearance of
the structure . . . ." The language of 8 59-G 1.3(c)(2) is
narromy tailored to apply specifically to expansions or
alterations of physical structures. Had the drafters intended 8
59-G2.21(g)(1) to apply to nere expansions or alterations of
physi cal structures, they would have used identical or simlar
| anguage. The | anguage used in these two rel ated provisions
makes clear that the drafters recognized a difference between an

"expansion or enlargenent” of the use of a property and the nere

"expansion or alteration of the size or appearance of a

structure.” Sections 59-G 2.21(g)(1) and 59-G 1. 3(c)(2)
(enphasi s added).

In granting the nodification requested by the Bapti st
Honme, the Board sunmarized the argunents presented by the Hone
and by the opponents. The Board found that "the proposed
nodi fication neets the general requirenments for special
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exceptions as well as the specific requirenents for a charitable
or philanthropic institution set out in the zoning ordi nance."
It acknow edged, however, that

[t] he underlying special exception was
not the subject of the case. The only
matters before the Board were the proposed
new construction of a girls' dormtory, the
expansi on of what is now the boys' dorminto
a training and recreation area, the
renovation of the existing girls' dormtory
into a boys' dormtory, the addition of seven
par ki ng spaces, and the incorporation into
t he speci al exception of the programto
provi de shelter for sone adults as well as
for children.

The Board then found:

[ T] he nunber of residents of the
property, and the type of prograns offered
for those residents will not be changed by
t he proposed nodification. |In fact, the
Board believes that the construction of a new
dormtory, the renovation of an existing
dormtory, and the expansion of a building to
provi de nmuch-needed room for educational and
recreational purposes, will only inprove how
the Baptist Home is able to carry out its
t wo- pronged m ssi on.

The Board went on to describe various steps that would be taken
by the Honme to reduce noise, inprove aesthetics, and to otherw se
allay the concerns of nearby residents.

Upon Pierce's appeal, the trial court affirmed the
Board' s order and stated:

The Court finds that the findings nmade

by the Board are supported by substanti al

evidence in the record. Pursuant to section

59-G 1. 3(4) of the Zoning Code, when

considering a nodification of a speci al

exception, the Board is limted to the
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proposed nodification and those aspects of

t he special exception that are related to the
proposed nodification. The Board recogni zed
that the underlying special exception was not
t he subject of the case, and it only

consi dered the proposed nodifications. The
opi nion of the Board addressed the concerns
rai sed about the proposed nodifications

rat her than the concerns rai sed about the
1971 speci al exception.

As to Pierce's specific contention that the Board failed to nake

a finding as to whether the nodification would anount to an

expansion, and therefore failed to recognize that the arterial

road requirenment prohibited the nodification, the court opined:
The Board found that the nodifications

woul d not increase the nunber of residents on

the property and woul d not change the types

of prograns offered by the Baptist Hone.

The Court finds that the Board addressed

and nmade factual findings related to the

Petitioner's claimthat the Baptist Honme did

not conply with the arterial road requirenent

in section 59-G 2.21(g) (1) of the Zoning

Code. The Board found that there would not

be an increase in the nunber of residents or

staff of the Baptist Hone. Thus, the Board

found that there was not an expansion or

enl argenent of the special exception to

trigger the arterial road requirenent.

As Pierce now points out, the Board did not
specifically state in its order whether the nodification would
anount to an expansion and did not specifically nmention the
arterial road requirenent. The better practice would indeed have
been expressly to address those matters. W agree with the trial
court, however, that the Board' s order reflected that the Board
determ ned that the nodification would not anbunt to an expansion
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of the use of the property under 8 59-G 2.21(g)(1), and that the
arterial road requirenent was therefore inapplicable.

The Board made clear that the physical changes to be
made to the Hone -- the construction of a newgirls' dormtory,
the renovations and addition to the old girls' dormtory, and the
addi tion of seven parking spaces -- would not affect the use of
the property. As we have observed, the Board found that the
nunber of residents would not increase and the types of prograns
provi ded woul d not change. Although not nentioned by the Board,
it is significant to note that, although seven new parki ng spaces
were being created, there is no suggestion in the record that the
spaces are intended to fill anything nore than an already
exi sting need. As the Board opined, new construction "will only
i nprove how the Baptist Honme is able to carry out its two-pronged
m ssion.” Thus we, like the trial court, are satisfied that
there was substantial evidence in the record that the physical
i nprovenents to the Hone woul d not anmpbunt to an expansion of the

use. Cf. Feldstein v. LaVal e Zoni ng Board, 246 Mi. 204, 211

(1967) (explaining, in the context of a nonconform ng use, that a
change in the use of property will be viewed as an expansi on
while an increase in the sane use may nerely be an

intensification); Stanley D. Abranms, Quide to Maryl and Zoning

Decisions 8§ 11.4 at 380-81 (3d ed. 1992).
We acknow edge the Board' s use of the word "expansion"
t hroughout its order when referring to the proposed construction.
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Based on the aforenentioned express statenents of the Board, we
are convinced that the Board nerely used the word as a conveni ent
short-hand for the "expansion or alteration of the size, |ocation
or appearance of the structure," as referenced in
8 59-G1.3(c)(2) of the Code, and did not nmean to suggest that
the use of the specially excepted property was bei ng expanded, as
referenced in 8§ 59-G 2. 21(g) (1).
The Board expressly recognized in its order that "both
adults and children are served by and reside at the facility
Despite Pierce's suggestions to the contrary, that
finding did not conpel a further finding that the use of the

property had been expanded. |In Kastendike v. Baltinore Assoc.

for Retarded Children, Inc., 267 M. 389, 398 (1972), it was

argued that the owners of a nursing hone for elderly and

al cohol i ¢ persons expanded the property's nonconform ng use when
t hey began accepting nentally retarded adults. The zoning board
rejected a challenge to the nursing honme's new practice and the
Court of Appeals affirnmed. The Court explained: "[We conclude
that the simlarities between the various uses of the prem ses as
a nursing hone are greater than the differences and the changes,
if any, in the type of patients cared for are inconsequential."

Id. at 398. See also Parr v. Bradyhouse, 177 M. 245, 247 (1939)

(rejecting a contention that an expansi on occurred when the owner
of dairy business converted the property, which was a
nonconform ng use, into a riding acadeny). Thus, as the trial

- 12 -



court explained, the Board properly concluded that the proposed
nodi fications would not effect an expansion within the neani ng of
8 59-G2.21(g)(1), and that the arterial road requirenent was

t herefore not applicable.

As a final matter, we briefly address appellant's
suggestion that the Board's opi nion was sonehow deficient because
it failed to set forth specific findings as to whether the
proposed nodification would conmply with 8 59-G 1.21. That
section establishes the general conditions for granting a speci al
exception. As both the Board and the trial court made clear, the
Baptist Honme's petition involved a proposed nodification to a
speci al exception and not the grant of a special exception
itself. Section 59-G 1.21 was therefore inapplicable. By making
express findings as to sone of the requirements of the section,
the Board did nore than was required.

ORDER OF THE CI RCU T COURT FOR

MONTGOMERY COUNTY AFFI RVED;
APPELLANT TO PAY THE COSTS.



