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McCarthy Plumrer, the appellant, was convicted by a jury in
the Grcuit Court for Montgonery County of autonobil e mansl aughter
and rel ated offenses. On appeal, he raises the foll ow ng issues,

whi ch we shall slightly rephrase:

1. Was the evidence sufficient to sustain
t he appel l ant’ s convi ctions for
autonobil e mansl aughter and reckless
driving?

2. Did the trial court err in instructing

the jury that flight fromthe scene could
show consci ousness of guilt?

3. Did the trial court err in refusing the
appellant’s request for a Bill of
Particul ars?
Because we agree that the evidence was insufficient to sustain the
appel l ant’ s convictions for autonobile mansl aughter and reckl ess
driving, we reverse the judgnent of the |lower court. Accordingly,

we need not reach the nmerits of the other issues raised on appeal.
l.
BACKGROUND

We shall save for that portion of our opinion dealing with the
sufficiency of the evidence a detailed recounting of the facts in
the instant case. For present purposes, suffice it to say that the
appel l ant was charged by indictnent with nmansl aughter by vehicle,
failure to remain at the scene of an accident, failure to give
informati on and render aid, and failure to control speed to avoid
acollision. 1In July of 1996 the appellant was tried before a jury
for the foregoing of fenses, but a hung jury resulted. Thereafter,

the appellant was retried for all offenses except failure to



control speed to avoid a collision.! The second trial took place
from 13 January through 15 January 1997. At the conclusion of the
retrial, the appellant was found guilty on all counts, as well as
reckless driving and negligent driving. Subsequently, the
appel | ant was sentenced to six years incarceration with four years
suspended for the autonobile manslaughter conviction, one year
consecutive for failure to remain at the scene of an accident, and
was pl aced on unsupervi sed probation for five years. The renaining
convi ction was nerged.
This tinmely appeal followed.
.
SUFFI Cl ENCY OF THE EVI DENCE

A
The Facts

The appellant first conplains that the evidence was
insufficient to sustain his convictions of autonobile mansl aughter
and reckless driving. Because autonobil e mansl aughter necessarily
i ncorporates the |l esser included offense of reckless driving, see
Pineta v. State, 98 M. App. 614, 622, 634 A 2d 982 (1993), we
shall first discuss whether the evidence was, in fact, legally
sufficient to support his conviction of autonobile mansl aughter.

The evidence at trial established the following facts. On 22

Decenber 1995 at approximately 2:30 p.m, twelve-year-old Brooke

The appel lant had been granted a Mtion for Judgnent of Acquittal as to
that of fense during the July 1996 tri al
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Wlliams (“the victini) was proceeding hone from school on a
sidewal k parallel to Piney Branch Road in Takoma ParKk. The
configuration of the area was described at trial as a highway
running north and south, with one lane in each direction and a
common nedi an | ane marked by yellow lines. On the right side of
the roadway is a white shoulder |ine; approximately eight feet
separated the shoulder line fromthe beginning of the curb. The
curb, referred to as a “quarter rim” was, instead of a concrete
curb perpendicular to the roadway, nore of a gradual slope nade of
asphalt approximately three inches in height.

While walking with several of her friends, the victim was
struck from behind by the appellant’s vehicle. Fromthe force of
the collision the victimwas propel |l ed backward, struck the hood of
t he appellant’s vehicle, and was thrown to the street where she |ay
unconsci ous and dyi ng. The victimis friends imrediately began
calling for help, and nonents later various adults arrived to
adm ni ster aid.

Charl es Hawkins, the only eyewitness to the events i medi ately
prior to and follow ng the accident, was the driver of the vehicle
directly behind the appellant’s vehicle at the tinme of the
accident. M. Hawkins estinmated the speed of his vehicle, as well
as the appellant’s, as “[b]etween 25 and 35 mles per hour” in a
30-m | e-per-hour zone. Wen questioned on direct exam nation, M.

Hawki ns further illum nated the events of that afternoon:



Now did there conme a tinme when you
noti ced sonething specifically about this
vehicle that al arnmed you?

| notice[d] the vehicle starting to drift
to the right side of the road.

* * %

Now when you saw the vehicle start to
drift to the right, did you do anything?

| started blowing ny horn and | figured —
it was kind of cold during this tine of

year so | figured his wi ndows were up and

my w ndows were up. | kept blow ng the

horn and didn't get a response or

anything so | started flashing ny high

beans to try to get his attention

And did the driver of the vehicle have
any reaction to what you did?

No. There was none until after the
acci dent .

Now di d you see anyone on the sidewal k as
you were flashing your beans and bl ow ng
your horn?

Yes.... School nust have just l|et out
because there were kids wal king up and
down Piney Branch and probably about 20
to 25 feet in front of us there was a
group of kids there, about three or four,
off to the right, in the direction that
the car was headed.

* * %

And what did you see after —after you
bl ew your horn, what happened after that?

| blew ny horn and flashed ny |ights and
in a mitter of seconds the burgundy car
struck one of the little girls that were
there and also you could see —it was
almost as if the girls were hol di ng hands
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because you could see one girl’s hand go
up in the air as the other one went up
and over the top of the car.
M. Hawkins further confirmed that all of the children, including
the victim were on the sidewalk at the tinme of the accident, and
that, accordingly, the appellant’s vehicle was on the sidewal k when
it struck the victim
When asked if he noticed anything unusual about the
appellant’s car just before it struck the victim M. Hawkins
replied, “Not other than the car just drifting. That was it.” M.
Hawki ns al so observed that the appellant’s vehicle had actually
decreased in speed when it began to approach the school area.
| medi ately after the accident, the appellant made a U-turn on

Pi ney Branch Road so that the appellant’s car and M. Hawkins’'s car

wer e al ongsi de one another. At that point, M. Hawkins testified:

| put ny wndow dowmn and told him — I said
["]you just hit the little qgirl back
there[”].... He said ["]]’mgoing back[”] and

pointed in the direction back towards [where]
t he acci dent had happened.

Despite the appellant’s assertions that he was going to return to
t he scene, M. Hawkins observed that the appellant “[j]ust sped up
and kept going.” M. Hawkins had in the neantine called 911, and
because he had followed the appellant for a short distance he was
able to provide police with the appellant’s |icense plate nunber
before stopping alongside the road and waiting for the police to

arrive.



On cross-examnation, M. Hawkins confirned the previous
facts. He further noted that by the tinme his and the appellant’s
vehi cl es had nade the U Turns and passed the acci dent scene several
cars had stopped to render assistance and various adults had
arrived at the scene:

Q So it wasn’'t a situation where the child
was sinply left out on the roadway.
There were actually people there to start
to do whatever could be done under the
ci rcunst ances.

A Yes.

Q And you have already indicated that the
whol e process of the vehicle starting to
drift, fromthe tine that it started to
drift until it struck the child was just
a matter of seconds?

A Yes.

Q A very quick thing?

A Yes.

Also called as witnesses for the State were various students
who were wal ki ng honme al ong the sane sidewal k that the victimhad
been using. The students gave their accounts of the inpact. They
were unable to observe the appellant’s vehicle prior to the
acci dent, however, because they were wal king away fromthe vehicl e,
and hence, their backs were turned toward the vehicle. The student

wi t nesses confirned, however, that at no tine did the vehicle that

struck the victimstop or render any assi stance.



Oficer Brian Rich of the Prince George’'s County Police
Departnent arrived at the scene approxinmately two hours after the
accident. On investigating the license plate nunber provided by
M. Hawkins, Oficer Rich was able to locate the appellant’s
vehicl e that sane evening in a residential area of the District of
Col unbia. The vehicle had danage to the hood and the front end,
and arrangenents were made for it to be inpounded for further
i nvesti gati on.

Three days later, at 3:30 a.m on Christmas norning, the
appel lant turned hinself in at the Oxon HIl Police Departnment. On
arrival at the station the appellant infornmed the police, “I think
| aminvolved in an accident where a 12-year-old girl was killed on
Piney Branch Road.” During the booking process, the appell ant
comented at |east two tines that he wi shed he were dead, said that
he felt |ike dying, and made other remarks of the sanme nature.

Various other police officers, who were assigned the task of
reconstructing the accident at trial, also testified. Fromtheir
testinony it was established that at the time of the collision the
appellant’s vehicle was traveling at between 33 to 37 mles per
hour. Accounting for a margin of error, one officer admtted that

t he appellant’ s speed could have been as |low as 31 mles per hour

at the time of the accident. 1In fact, the State conceded to the
jury in its opening argunent that “this case... is not about high
speed.”



At the close of the State’s case-in-chief, the appell ant nmade
a Motion for Judgnent of Acquittal, arguing insufficiency of the
evidence. Specifically, defense counsel comment ed:

[With the evidence at this juncture we have a
case | think that is unlike any case in which
vehi cul ar hom ci de has ever been sustained on
appeal in Maryl and.

* * %

This is a civil negligence case. This is
perhaps a negligence case for negligent
driving, failure to exercise care and prudence
in the operation of a notor vehicle. However,
how could it possibly be evidence of gross
negl i gence?

Al t hough noting the difficulty presented by the facts in the
instant case, the trial court ultimately denied the appellant’s
nmotion. After electing to call no witnesses on its behalf, the
defense rested and the case was submtted to the jury.

B
St andard of Revi ew

When presented with a claimof insufficiency of the evidence
on appeal,

the reviewng court is not to “ask itself
whet her it believes the evidence at the trial
established guilt beyond a reasonabl e doubt”;
rather, the duty of an appellate court is only
to determne “whether, after viewng the
evidence in the light nost favorable to the
prosecution, any rational trier of fact could
have found the essential elenents of the crine
beyond a reasonabl e doubt.”

State v. Albrecht, 336 MI. 475, 479, 649 A 2d 336 (1994) (quoting

Jackson v. Virginia, 443 U. S 307, 319, 99 S. C. 2781, 61 L. Ed.
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2d 560 (1979))(enphasis in original); Cken v. State, 327 Ml. 628,
661, 612 A 2d 258 (1992); CGoldring v. State, 103 M. App. 728, 732,
654 A 2d 939 (1995). The evidence nust be viewed in a |ight nobst
favorable to the State, “giving due regard to the trial court’s
finding of facts, its resolution of conflicting evidence, and
significantly, its opportunity to observe and assess the
credibility of wtnesses.” Al brecht, supra, at 478; State v.
Rai nes, 326 M. 582, 589, 606 A 2d 265, cert. denied, 506 U S 945,
113 S. C. 390, 121 L. Ed. 2d 299 (1992).

Wth regard to the specific offense at hand, mansl aughter by
autonobile is set forth in section 388 of article 27. It provides,
in pertinent part:

Every person causing the death of another
as the result of the driving, operation or

control of an autonpbile... in a grossly
negligent manner, shall be guilty of a
m sdeneanor to be known as “manslaughter by
autonobile...,” and the person so convicted

shall be sentenced to jail for not nore than

10 years, or be fined not nore than $5, 000 or

be both fined and i nprisoned.
Md. Ann. Code., art. 27 § 388 (1996 Repl. Vol).2? The common | aw
standard of “gross negligence” has been adopted in cases of

autonobile manslaughter as the mninmum requirenent for a

2Effective 1 Cctober 1997, sections 388 and 388A (Homicide by notor vehicle
or vessel while intoxicated) were repealed and replaced by a new consoli dated
statute, entitled “Mnslaughter by Vehicle and Homi cide by Mtor Vehicle or
Vessel Wiile Intoxicated, Intoxicated Per Se, or Under the Influence
Penalties.” The substance of section 388 was enacted w thout change, with the
one exception being that the offense was made a felony. See 1997 MJ. Laws 372.
As the offense in the instant case occurred in 1995 we shall, in our discussion,
refer only to section 388.



convi ction. Faul con v. State, 211 M. 249, 257, 126 A 2d 858
(1956); State v. Gbson, 4 M. App. 236, 242-43, 242 A 2d 575
(1967), aff’'d, 254 Md. 399, 254 A 2d 691 (1991). G oss negligence
in this context has been defined as “a wanton or reckless disregard
for human life.” Kraner, supra, at 580; Pineta v. State, 98 M.
App. at 622. In Kraner, the Court of Appeals quoted wth approval
the language in its earlier opinion of Duren v. State, 203 Ml. 584,
102 A 2d 277 (1954), in which Judge Hammond further expl ai ned the
concept of gross negligence:
Cobvi ously, what nust be |ooked for in
each case is whether, by reason of the speed
in the environnent, there was a | essening of
control of the vehicle to the point where such
a lack of effective control is likely at any
moment to bring harmto another. |If there is
found such | ack of control, whether by reason
of speed or otherwise, in a place and at a
tinme when there is constant potentiality of
injury as a result, there can be found a
wanton and reckless disregard of the rights
and lives of others and so, crim nal
i ndi fference to consequences.
Id. at 592 (internal citation omtted).
In sum Judge Oth, witing for the Court of Appeals in State
v. Kraner, 318 Ml. 576, 590, 569 A 2d 674 (1990), explained the
nmodi cum of proof necessary to sustain a conviction for mansl aughter
by notor vehicle:
I n each case, as a matter of law, the evidence
must be sufficient beyond a reasonabl e doubt
to establish that the defendant was grossly

negligent, that is, he had a wanton or
reckless disregard for human life in the
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operation of an autonobile. It deals with the
state of mnd of the defendant driver. Only
conduct that is of extraordinary or outrageous
character will be sufficient to inply this
state of mnd. Sinple negligence will not be
sufficient —even reckless driving may not be

enough. Reckless driving may be a strong
indication, but unless it is of extraordinary
or outrageous character, it wll ordinarily

not be sufficient.

See also Nast v. Lockett, 312 MJ. 343, 351, 539 A 2d 1113 (1988).

The reversal of any conviction due to an insufficiency of the
evidence carries with it a heavy burden. Indeed, it was not until
fairly recently in Maryland s jurisprudence that an appellate court
of this State even had the power to review a conviction for
sufficiency of the evidence. See Gray v. State, 254 Md. 385, 387,
255 A 2d 5 (1969), cert. denied, 397 U S 944, 90 S. &. 961, 25 L.
Ed. 2d 126 (1970)(In 1950, section 5 of Article XV of the Maryl and
Constitution was anended so that, “although the jury remained the
judge of the law as well as the fact, ‘the Court may pass upon the
sufficiency of the evidence to sustain a conviction.””). The only
remedy on appeal is a reversal; no retrial may be had, regardless
of how egregious the offense all eged or how harsh the consequence
of literally allowing the accused to go free. 1In re Petition for
Wit of Prohibition, 312 M. 280, 313, 539 A 2d 664 (1988)
(“[I']nsufficiency of the evidence 1is today a singularly

i nappropriate basis for ordering a new trial, because if the
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evi dence was insufficient to go to the jury in the first place,
doubl e jeopardy principles preclude a new trial.”).3

Nevert hel ess, both this Court and the Court of Appeals have on
nore than one occasion found such a reversal necessary when, even
by view ng all evidence in the light nost favorable to the State,
no rational trier of fact could have found guilt beyond a
reasonabl e doubt. Regrettably, we are presented with such a
situation here. There is little doubt in our mnds that the
actions of the appellant on 22 Decenber 1995 were reprehensible,
immoral, and callous. W can think of many other terns to describe
the appellant for being directly responsible for the death of a
twel ve-year-old girl as she strolled home from school to enjoy the
begi nning of her Christmas vacation, a Christmas that she would
never celebrate. “Muirderer,” however, is not one of those terns.*

We expl ai n why.

SWth the decision in Gay, supra, the Court of Appeals originally declared
that, in limted circunstances, a retrial could be ordered even when an appel |l ate
court reversed a conviction due to insufficiency of the evidence. G ay
specifically held:

W conclude that if the record before the Court of
Speci al Appeals indicates that additional probative
evi dence of guilt can be adduced by the State at anot her
trial necessitated by the insufficiency of the evidence,
a new trial should be awarded after a reversal if the
interests of justice appeal to require it.
54 Md. at 397.

Ni ne years |ater, however, the Court of Appeals held that, once a reversa
is obtained due to legally insufficient evidence to sustain the conviction, a
retrial is not permissible. Mackall v. State, 283 Ml. 100, 114, 387 A 2d 762
(1978). Accordingly, the Court in Mackall specifically held that the foregoing
principle set forth in Gay “is no longer the law of this State.” Id

4So that our use of the term“nurderer” is not msconstrued, we use that

termin its broad sense, synonynous with the hom cidal act of the death of one
human bei ng caused by anot her human bei ng.
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C.
The Law in Maryl and

Before returning to the facts in the instant case, it first
behooves us to take a closer look at those cases in which
aut onobi | e mansl aughter convictions were chall enged based on an
insufficiency of the evidence. After exam ning those cases, we
will be better able to determ ne what exactly constitutes the
requisite nental state of gross negligence to support a conviction.
It is only after carefully studying the foundation that has been
| aid before us that the rational e underlying our inevitable hol ding
wi |l becone clear.

1
Convi ction for Autonobile Mansl aughter Affirnmed

We begin our case analysis in Maryland with our decision in
Boyd v. State, 22 M. App. 539, 323 A 2d 684 (1974). W choose to
use Boyd as our starting point because of Judge Moore’ s succinct
and thorough evaluation of what factors are properly considered
when determ ning the sufficiency of the evidence for a charge of
aut onobi | e mansl aught er

In that case, Boyd struck and killed two teenage pedestrians
who were crossing a street and who were, at the tinme of the
collision, in the curb lane of the road. The accident occurred at
3:10 aam in aresidential area of Baltinore Cty. At the tinme of
t he col lision, Boyd was headi ng hone after having been bowing with

his brother, the passenger in his vehicle. Wtnesses estimted
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Boyd’s vehicle to be traveling at a high rate of speed in a zone
posted 30 mles per hour. Various wtnesses testified that
i medi ately prior to the collision Boyd s vehicle had been observed
swerving between | anes. From the force of the collision, the
victinms’ bodies were propelled sonme 56 feet and 126 feet,
respectively, from the point of inpact. After striking the
t eenagers, Boyd continued on in his vehicle without stopping to
render any assi stance. He returned to the scene approximately
thirty mnutes later and infornmed the police that he was the driver
who hit the teenagers. 22 M. App. at 540-44.

I n addressing Boyd' s claimof insufficiency of the evidence,
we expl ai ned:

The factors properly discerned by the
trial judge fromthe decided cases as directly
relevant to the issue of guilt or innocence in
a mansl aughter by autonobil e case incl uded:

(a) drinking. . .; (b) failure
to keep a proper |ookout and to
mai ntain proper control of the
vehicle; (c) excessive speed “under
the circunstances;” (d) flight from
the scene wthout any effort to
ascertain t he ext ent of t he
injuries; (e) the nature and force
of inmpact; (f) wunusual or erratic
driving prior to inpact; (g) the
presence or absence of skid marks or
brush marks; (h) the nature of the
injuries and the damage involved to
the vehicle or vehicles; (i) the
nature of the neighborhood, the
envi ronnent where the accident took
pl ace.
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22 Md. App. at 550-51 (enphasis by trial judge). Based on those
factors, we held in that case that Boyd' s excessive speed, erratic
driving, failure to keep a proper |ookout, and flight, as well as
the nature and force of inpact and the area where the accident
occurred, all provided the trier of fact with nore than sufficient
evidence to convict Boyd of mansl aughter by autonobile. ld. at
551-53. Accordingly, our decision in Boyd and the nine factors
enunci ated i n subsequent cases have served as guidance for future
cases in determning what is properly taken into consideration when
determning if, in fact, an autonobil e mansl aughter conviction can
st and.

Recently, this Court has been faced with convictions for
aut onobil e mansl aughter based on situations in which drivers
el ected to engage in the all-too-dangerous drag race. |In fact, the
nost recent reported case in which a conviction for autonobile
mansl aughter was affirnmed based on sufficiency grounds deals with
such a situation. Goldring v. State, supra. In that case,
Gol dring had spent the earlier part of the day of the fatal
collision drag racing at the Maryl and I nternational Raceway in St.
Mary’ s County. The race track cl osed before Goldring and anot her
friend, Hall, had an opportunity to race each other. The two
deci ded, therefore, that they would race on a public road that had
two | anes. Accordingly, a portion of the road was marked off, a

fl agman was appoi nted, and sonme 50 to 75 bystanders gathered to
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wat ch. The race began, and at sone point prior to its conpletion
Hal|'s vehicle struck Goldring’ s vehicle and spun out of control.
Both vehicles were traveling at speeds of over 100 m | es per hour
on aroad with a posted speed of 45 mles per hour. Hall’s vehicle
spun airborne out of control, struck tw parked vehicles, and
killed two bystanders. Hall hinmself was also killed in the
collision. 103 Md. App. at 730-31.

On appeal, Goldring argued the evidence was insufficient to
sustain his conviction for autonobile nmansl aughter because (1) both
vehi cl es had previously undergone safety checks at the racetrack,
(2) the race had occurred on a pre-neasured and marked off stretch
of a county road, and (3) the bystanders, because of their willing
participation in watching the race, “like the racers, did not think
that their participation denonstrated a wanton and reckless
di sregard of their owm lives.” 103 M. App. at 732. This Court,
however, had little difficulty finding anple evidence to sustain
Gol dring’ s conviction, Judge Salnmon, witing for this Court,
poi nted out that the speed of the vehicles, the configuration of

the road,® the lack of proper registration of either vehicle,® as

5The road had no shoul der, was bordered by ditches on both sides, and there
was a curve a few hundred feet fromthe starting point of the race. 103 M. App.
at 733.

SApparently, an officer testified that the vehicles were not properly
regi stered because they had been stripped of nmany usual features on vehicles so
as to lighten the weight of the vehicles and obtain the maxi num speed possi bl e.
For exanple, an exam nation of Goldring’s vehicle revealed that it had no
passenger’s seat, no rear seat, the speedoneter was inoperative, the lighting
equi prent was i noperative, and the floor boards were rusted with holes through

(continued. . .)
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well as the drag race itself, constituted nore than enough evi dence
for a fact-finder to have convicted the appellant.

As in Goldring, this Court was once again presented with a
case of drag racing gone deadly in Pineta v. State, supra. And, as
previously, the evidence was held sufficient to sustain Pineta s
conviction for autonobile nmanslaughter. Pineta and another
i ndi vi dual decided to race one night. Beginning at an intersection
of a road that was three lanes wde in each direction, the two
drivers “revved” their engines and began to race one another,
reachi ng speeds of between at least 60 to 70 mles per hour in an
area with a posted speed limt of between 35 and 45 mles per hour.
The ot her vehicle involved in the race, however, |lost control while
attenpting to negotiate a left turn and struck an oncom ng vehi cl e.
Bot h occupants of the oncomng vehicle were killed. 98 MI. App. at
618- 19. This Court pointed to the excessive speed of the
vehicles, as well as the initiative to drag race, as evidence that
“the wvictinse’ deaths were the direct consequence of gross
negligence on the part of both [drivers].” 98 MI. App. at 626.°

O her instances of erratic driving or failure to obey sinple

traffic laws enacted for the safety of all on public roads have

(...continued)
the boards. 103 MJ. App. at 733.

"W note parenthetically that in Pineta this Court was prinarily concerned
with the issue of whether any driver participating in an illegal drag race could
be convicted of mansl aughter when a third person has been killed as a direct
consequence of that race. This Court held such a conviction proper.
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sustained convictions for autonobile manslaughter. One such
i nstance occurs when a vehicle fails to stop for a red |ight or
stop sign. In Taylor v. State, 83 M. App. 399, 574 A 2d 928
(1990), for exanple, Taylor’s conviction was affirned where the
evi dence showed that he was driving on a highway at a high rate of
speed, he was weaving to pass other vehicles, and he failed either
to slow down or to stop for a red light at an intersection, thus
colliding wwth another vehicle and killing the driver of that
vehicle. 83 M. App. at 400, 404.

Simlarly, this Court in Tefke v. State, 6 Md. App. 139, 250
A.2d 299 (1969), was presented with a situation in which Tefke was
driving his vehicle in Baltinore City at speeds of between 50 and
55 mles per hour in a 30 mle per hour zone when he, w thout
sl ow ng down, proceeded through a red light at an intersection and
struck a vehicle crossing the intersection. 6 M. App. at 142-44.
This Court noted that the excessive speed, the failure to stop for
a red light, the absence of skid marks, and Tefke's own adm ssion
that he had been drinking prior to the collision served as
sufficient evidence of guilt. 1d. at 147-48.

Pierce v. State, 227 M. 221, 175 A 2d 743 (1961), also
i nvol ved a situation in which Pierce failed to stop at a stop sign
at a “T” intersection before attenpting to nake a right angle turn.
Because Pierce’s vehicle was proceeding at a speed of between 90

and 100 m | es per hour, he lost conplete control, and the vehicle
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proceeded through the intersection, through a steel guard rail, and
down a ravine until his vehicle was stopped only by a tree sone 80
feet from the roadway. The passenger in Pierce’s vehicle was
killed as a result of the collision. 227 MI. at 224. Pierce also
admtted to having consuned six to eight bottles of beer during the
three hours prior to the accident, and an officer found a half pint
of ginin the vehicle. A though Pierce subsequently denied that he
was the operator of the vehicle and instead naintained that the
deceased had been the operator, the court found sufficient
circunstantial evidence that Pierce was, in fact, behind the wheel
and accordingly affirned the lower court’s conviction. 1d. at 226-
27.

The Court of Appeals was again confronted with such a “failure
to stop” case in Lilly v. State, 212 Md. 436, 129 A 2d 839 (1957).
In that case, Lilly's car collided wwth a bus at an intersection in
Baltinore Gty at 3:30 a.m Lilly was proceedi ng sout hbound in his
vehicle at approximately 50 to 60 mles per hour when, wthout
slowi ng or stopping at a stop sign, he collided with the eastbound
bus. The passenger in Lilly' s vehicle was kill ed. The mar ked
speed limt in that area was 25 mles per hour, and when questi oned
by officers about an odor of alcohol, Lilly admtted that he had
been drinking. 212 Ml. at 438-441. G ven the previous facts, the
Court concluded, “[t]here was anpl e evidence fromwhich the trial

judge could find that the defendant, who had been drinking, drove
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his autonmobile in the Cty through a stop sign at excessive speed
and crashed into the bus which was on the through street, resulting
in the death of his passenger, and that these actions anounted to
a wanton and reckless disregard for human life, and constituted
mans| aught er by autonobile.” 212 M. at 444-45.

Anot her exanple of failure to obey comobn sense safety rul es
i ncludes crossing the center line of a two-lane highway. 1In State
v. Kraner, supra, Kramer was operating his vehicle southbound on a
rural road, one lane in each direction, shortly before m dnight.
There was a vehicle traveling directly in front of Kraner, and
Kramer attenpted to pass that vehicle and he crossed the center
line in a no passing zone in order to do so. Unfortunately, a
vehicle traveling in the northbound | ane was unable to get out of
the way in tine. Al though that vehicle did proceed to the shoul der
in order to give Kraner nore roomto pass, Kraner sidesw ped the
oncom ng vehicle, killing one of the passengers. An officer on the
scene after the accident noted that the first sign of brake
application of Kraner’s vehicle was on the northbound shoul der
318 M. at 586-89. Furthernore, the testinony indicated that
Kramer was going at an excessive rate of speed, and he admtted
that he was probably traveling at about 75 mles per hour (the
posted speed Iimt was 55 mles per hour). The Court of Appeals
found that, based on the excessive speed, Kramer |ost control of

his vehicle and failed to keep a proper |ookout for oncom ng
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vehicles so that there was the “constant potentiality of injury as
aresult.” 318 Md. 592 (internal quotations omtted).

Cunm ngs v. State, 27 M. App. 361, 341 A 2d 294 (1975), is
al so instructive. In that case, Cumm ngs had been drinking with
several friends prior to the accident. The group had been dri nking
for some tinme when Cumm ngs and his friends entered a trailer truck
with Cumm ngs as the driver and proceeded northbound on Annapolis
Road. Cumm ngs failed to negotiate properly a curve in the road,
and his vehicle crossed the center line, striking an oncom ng
vehicle and killing a four-year-old passenger of that vehicle.® It
was estimated that Cumm ngs was traveling at 40 to 45 mles per
hour in a 30 mle per hour zone. 27 M. App. at 369. Judge
Moyl an, witing for this Court, initially noted that “[a] speed of
40-45 mles per hour in athirty mle per hour zone is evidence of
some negligence, but hardly, standing al one, evidence of the gross
crimnal negligence required to prove mansl aughter.” Id. at 388.
Nevert hel ess, when considering the fact that Cumm ngs was operating
his vehicle at an excessive rate of speed along with the fact that
he was under the influence of alcohol, this Court held that
sufficient evidence existed to support his conviction for
aut onobi | e mansl aughter. 1d. at 389. See also Abe v. State, 230

Md. 439, 187 A 2d 467 (1963) (conviction for autonobile

8The driver of the oncom ng vehicle testified that, although she pulled her
vehicle over to the side of the road and cane to a conplete stop after noticing
Cummi ngs’ s oncom ng vehicle, she was unable to avoid being hit. 27 Ml. App. at
388.
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mansl aughter affirnmed when vehicle was traveling at an excessive
speed and appellant “had been drinking to an extent likely to
affect his driving judgnent[.]").

This Court also affirnmed a conviction for autonobile
mansl aughter in a case in which a vehicle was traveling at a fast
rate of speed, swerving fromone side of the road to the other, and
it veered across the center |ane and struck an oncom ng vehicle
head on. Montague v. State, 3 MI. App. 66, 237 A 2d 816 (1968).
Foll owi ng the collision, Mntague as well as his passenger fled the
scene, despite being called by various wtnesses to return.
Furthernore, it was brought out at trial that |less than an hour
before the accident, Mntague had been stopped by an officer for a
traffic violation. At that time, the officer noticed al cohol on
Mont ague’s breath,® and because Mntague did not have a valid
driver’s license, the officer ordered Montague not to drive his
vehicle. Montague, however, disobeyed the officer’s order. 3 M.
App. at 68-69. Based on all of the evidence presented, including
“the appellant’s flagrant disregard of the elenentary principles of
the Maryland traffic laws,” id. at 72, this Court found anple
evi dence to sustain his conviction.

Wasi |l eski v. State, 241 M. 323, 216 A 2d 551 (1966), also
dealt with a situation in which the driver was traveling with nore

than half of his vehicle crossed over the center |line of a two-way

°Mont ague was not, however, charged wi th drunken driving.
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road. The passenger in his vehicle testified that Wsil eski had
been drinking and that she warned himto stop speeding and told him
that he was driving on the wong side of the road. The passenger’s
adnoni ti ons, however, cane too late, and Wasil eski side-sw ped a
vehicle traveling in the opposite direction. 241 Ml. at 324-25.
The Court of Appeals found that “[t] he evidence of the effect of
his consunption of alcohol” along wth testinony “that he was
flagrantly violating the Maryland traffic laws by driving on the
wrong side of the road, during daylight hours, wthout any good
reason for doing so,” id. at 328, was sufficient to support his
convi cti on.

| nstances in which a pedestrian has been struck while crossing
a street have also supported convictions for autonobile
mansl| aughter. Cday v. State, 211 Md. 577, 128 A 2d 634 (1957), is
instructive on that point. There, Cay was driving on a city
street in Baltinore at approximately 1:30 a.m when his vehicle
struck a pedestrian that was crossing the street at a cross wal k.
| medi ately after the collision Cay fled the scene. He later
admtted: “l |ooked out at the man, got scared, got back in ny auto
and drove ny girl... to her hone.” 211 Md. at 583. Cay further
admtted to having consunmed al cohol previously that evening. After
an exam nation of the evidence, the Court of Appeals held:

[We see there is evidence from which the
court below nmay have deduced any one or nore

of the followmng factors in finding quilt:
failure to keep a proper |ookout; passing
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recklessly at an intersection; striking a

pedestrian in a cross-wal k; excessive speed

under the circunstances; driving while

drinking to the extent of probably affecting

one’s judgnent and discretion or probably

affecting one’s nervous system to the extent

t hat t here IS a failure of nor ma

coor di nati on, al though not anmounting to

i ntoxication; and flight.
ld. at 584. The Court continued, “it has long been held that
defendant’s flight is relevant to be considered by the tribuna
trying the facts as bearing upon guilt,” id. at 584-85, although
it appeared to place | ess enphasis on that factor and the al cohol
consunption than the other evidence of gross negligence.?
Therefore, Clay’ s conviction was affirned.

Also, in Duren v. State, supra, a pedestrian was struck and
killed when Duren, who was operating a vehicle in a heavily
popul ated area of Baltinmore City at 7:00 p.m, traveling at 60
mles per hour or nore, failed to stop for the pedestrian. 203 M.
at 588-59. The Court of Appeals held that Duren’s speed, so
grossly excessive under the circunstances, i.e., in a highly
popul ated area on a Sunday evening, anounted to a wanton and
reckl ess disregard for human life. 1d. at 590-91.

O her circunstances have also led to the affirmance of

convi ctions for autonobile mansl aughter based on sufficiency of the

evi dence. For exanple, in Blackwell v. State, 34 Ml. App. 547, 369

¥The Court intimated that “[t]hese factors of drinking and flight, which
suggest at least an unwi llingness to face an issue of intoxication, are entitled
to sonme wei ght, although not controlling.” 211 MI. at 585 (enphasis supplied).
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A .2d 153 (1977), this Court found the evidence sufficient to
sustain Bl ackwel | 's conviction when his vehicle struck from behi nd
and killed a teenage girl on a bicycle. The evidence showed that,
al t hough Blackwell was not speeding, he had been drinking
previously and he swerved back and forth fromthe shoul der to the
roadway. Wtnesses at the inn where Blackwel|l had been drinking
prior to the accident testified that he appeared drunk. After the
accident Blackwell fled the scene. 34 MI. App. at 548-49. Relying
primarily on Blackwell’s intoxication, this Court held: *“Wen
appel l ant voluntarily, if not intentionally, drank hinself into a
state wherein his nervous system was nunbed, adversely affecting
his refl exes, coordination, discretion and judgnment, to drive an
autonobile thereafter itself constituted a wanton or reckless
di sregard for human life.” 1d. at 565.

2.
Convi ction for Autonobile Mansl aughter Reversed

To date, only two reported opinions have resulted in a
rever sal of autonobil e mansl aughter convictions based on
i nsufficiency of the evidence. Both of those cases were deci ded by
the Court of Appeals sone forty years ago. Despite the fact that
reversals are small in nunber as conpared to affirmances of such
convictions, and despite the age of the two reversals, we find
t hose cases particularly instructive given the situation in the

case at bar.
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Thomas v. State, 206 Ml. 49, 109 A 2d 909 (1954), was the
first of the two reversals. In that case, Thomas was driving a
truck during the course of his enploynent, acconpani ed by two ot her
i ndividuals. Thonmas admtted that throughout the course of the day
he had consunmed sonme six beers. |Immediately prior to the accident
Thomas was operating his vehicle in a prudent manner, traveling at
approximately 30 mles per hour. \When approaching an el enentary
school crossing, Thomas shifted his truck into a | ower gear so to
slow the vehicle to some 20 mles per hour. After passing the
school crossing zone, Thomas shifted back into a higher gear to a
speed of 30 to 35 mles per hour. The road configuration at that
point consisted of an incline, at the top of which was a sharp turn

to the right. Once the turn is nade a steep decline leads to a

bri dge. The speed limt is 30 mles per hour. Thomas, on
approaching the sharp turn, was still operating his vehicle in a
nor mal manner. He took his foot off of the accelerator and

“touched the brake” while making the turn. At that point, however,
W tnesses testified that the truck “dashed” or “darted” to the
left. Although Thomas tried to regain control of the vehicle, he
was unable to do so. Two boys who were wal king in the right |ane
of traffic on the bridge were directly in Thomas’s path. Thomas
attenpted to avoid hitting the boys by turning his vehicle to the
left and hitting a guard rail instead of the children, but the

children ran in the sane direction as the oncom ng vehicle, and
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both boys were killed as a result. There was al so testinony that,
approximately two weeks prior to the accident, the truck had
received brake repairs, but, according to Thomas, the brakes still
did not function properly. 206 M. at 52-54.
The Court of Appeals first comment ed:
This rather full view of the evidence

shows that there were only three factors from

whi ch gross negligence m ght be deduced: (1)

excessi ve speed; (2) defective brakes; and (3)

i nt oxi cati on. As we under st and t he

observations of the learned trial judge at the

conclusion of the testinony, he based his

finding of gross negligence on the |ast

gr ound.
Id. at 55. The Court, however, found none of the three factors |ed
to a proper conviction of autonobile manslaughter. First, the
Court noted, there was no substantial evidence of excessive speed
that would rise to the level of gross negligence. ld. at 56
Second, the defective brakes did not amount to gross negligence
since Thomas reported the unsatisfactory condition of the brakes
but was ordered to continue using the vehicle until it received
further repairs. | d. Third, the Court was unpersuaded by the
trial court’s reliance on intoxication to establish gross
negl i gence:

Not one witness testified that he appeared to

be intoxicated, the police nmade no tests to

determ ne whether or not he was at all under

the influence of alcohol and no such charge

was made in the proceedings before the Trial

Magi strate. . . . No testinony at all, either
general or specific, was offered to show what

27



the intoxicating effect of six bottles of beer
consuned over the tine here invol ved woul d be.

206 Md. at 57.
I n conclusion, the Court of Appeals held:

We think the testinony as to how t he def endant

was driving just before reaching the top of

the hill and the curve down to the bridge, as

to the erratic operation of the brakes, as to

the appellant’s efforts to regain safe control

of the truck after its unexpected apparent

reaction to a touch of the brakes, and as to

his reasons therefor, and as to his |ast

desperate effort to avoid running into the

boys by trying to run the truck into the

bridge wall also tend to negative a belief

t hat he was i ntoxicated.
ld. at 57. Accordingly, the Court in Thomas was unable to find the
requisite nmental state of gross negligence, and the judgnent of the
trial court was reversed.

Three years after Thomas the Court of Appeals once again
reversed a conviction of autonobile manslaughter in Johnson v.
State, 213 M. 527, 132 A 2d 853 (1957). At 1:50 a.m in Baltinore
City, Johnson was operating his vehicle on a four-lane northbound
hi ghway. Wile navigating a turn Johnson struck a curb, sidesw ped
a light pole, and I ost control of the vehicle. The passenger was
throwmm from Johnson’s vehicle and died as a result of injuries
sustained in the collision. Johnson admtted to having consuned
two beers during the eight hours prior to the accident. He said
that he lost control because while making the turn his vehicle

struck a bunp caused by railroad tracks that crossed the street.
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At trial, Johnson was convicted based on the theory that he was
traveling at an excessive rate of speed and therefore unable to
control his vehicle. 213 Ml. at 529-31.

The Court of Appeals, however, found insufficient evidence for
a conviction. The Court noted that although the speed may have
been enough to establish negligence, it did not give rise to gross
negl i gence. Furthernore, given the nature of the environnent,
i.e., a solely comercial area with light traffic late in the
ni ght, and no other signs of traffic violations, the conviction
could not stand. 213 Ml. at 532-33.

D
The Case at Hand

Qur review of the relevant case law in Maryland |eads us to
only one concl usion —the appellant’s conviction in the case at bar
cannot stand. 1In all of the cases in which autonobile mansl aught er
convictions were affirnmed, the drivers of those vehicles engaged in
numerous actions that could lead to a rational inference of a
wanton or reckless disregard for human life. Engaging in a drag
race, failing to stop for a stop light or stop sign, driving on the
wrong side of the road, all exhibit sone degree of indifference to
human life. Such actions, especially when coupled wth other
factors such as the consunption of alcohol, excessive speed, or
flight, support a finding of gross negligence and hence support a

convi ction for mansl aughter by autonobil e.
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In the case at bar, however, there is no evidence of the
consunption of alcohol. W do not have excessive speed. In fact,
M. Hawkins testified that when approaching the school area the
appellant’s vehicle actually slowed down. If anything, that fact
| eads to an inference that the appellant was attenpting to operate
his vehicle in a careful and prudent manner. The only evidence we
have of “erratic driving” is that the appellant “drifted” onto the
shoul der and subsequently the curb of the road for only a few
seconds. Again, M. Hawkins testified that he noticed nothing
unusual about the appellant’s vehicle imediately prior to the
accident, and but for the few seconds that the appellant’s vehicle
left the roadway, there were no other signs of negligent operation
of the vehicle.

The State relies heavily on the fact that the accident
occurred in a school zone and that the appellant, because he failed
to maintain a proper |ookout in such an area, was therefore grossly
negl i gent. W di sagree. W do not dispute that the accident
occurred in a school area where children had just been dism ssed
for their Christnmas vacation, but, as previously noted, the
appel l ant seened to take due regard of that fact when he slowed his
vehi cl e on approaching the school.

Furthernore, the fact that the appellant did not respond to
M . Hawki ns beeping his horn and flashing his high beans does not
support a finding of gross negligence. The lack of a response from
the appellant could have several rational explanations: the
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appel l ant coul d have been unaware that M. Hawkins was trying to
get his attention, but rather thought M. Hawkins was beeping at
the children or at another car; the appellant may not have heard
the horn of the vehicle, as M. Hawkins testified that the
appel lant’s wi ndows were up at the tine; the appellant may not have
seen the high beans as it was daylight; or, the appellant may have
sinply chosen to ignore the |ights and horn because he did not know
M. Hawkins and did not want to stop.

It is also uncontested that the appellant fled the scene after
the accident. Ganted, flight is a factor to consider, but given
the fact that the only evidence of irregular driving was the
appellant’s brief drift to the shoulder and the curb, flight from
the scene cannot support a finding of gross negligence. |ndeed,
testinony was elicited at trial that the appellant nade a U-turn
and returned to the scene, where several adults were tending to the
victim Therefore, the appellant’s choice not to stop and render
aid, while norally inexcusable, may have amobunted to no nore than
the manifestation of his own fright and disbelief. W do not think
that such flight, under the circunstances, denonstrates that the
appel lant cared so |ittle about what he had done as to render him
grossly negligent. 1In fact, the appellant seened all too sorry for
his actions (albeit too late) when, on Christms day, he turned
hinself in to the authorities and told officers that he w shed he
wer e dead. Al t hough the State, incredibly, suggests that those
remarks by the appellant evidenced only his concern for hinself, we
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find to the contrary. (Qbviously, the appellant was distraught over
what had occurred.

Finally, although there were no skid marks, an officer
testified at trial that the absence of skid marks did not
necessarily nean that the appellant did not apply his brakes.
Therefore, the absence of skid marks was not concl usive.

In sum all of the evidence that we have in the case at bar is
that the appellant nonentarily drifted onto the shoul der of a road,
up a sloped curve only approximately 3 inches in height, and
unfortunately, took the Iife of alittle girl. The reason for the
appel lant’ s departure fromthe travel portion of the roadway is and
forever will be unknown. He may have dozed off at the wheel; he
may have been changing the radio station; he may have been reading
directions; he may have spotted sonething across the street that
caught his attention. That he should have paid 100% attention to
the roadway in front of himis w thout question. Nevertheless, his
brief lack of attention, even though it resulted in sheer tragedy,
was not of such “extraordi nary or outrageous character” as to rise
to the | evel of gross negligence capable of sustaining a conviction
for autonobil e mansl aughter.

Simlarly, we find the evidence insufficient to sustain the

appel lant’s conviction of reckless driving.! That offense, like

IMd. Code Ann., Transp. § 21-901.1 provides, in pertinent part:

(a) Reckl ess driving. —A person is guilty of reckless
(continued. . .)
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aut onobi | e mansl aughter, incorporates a simlar nental state of a
“wanton or reckless disregard for the safety of persons or
property.”12 As we have already explained, supra, there was
insufficient evidence of gross negligence in the instant case to
support a conviction of autonobile manslaughter. Simlarly, we do
not believe that a rational trier of fact could have found that the
appel l ant’ s actions anounted to a “wanton and willful” disregard
for human safety. The appellant’s reckless driving conviction
cannot stand.

In light of our reversal of the appellant’s autonobile
mansl| aught er and reckl ess driving convictions, we remand the case

to the Grcuit Court for Mntgonery County so that he nmay be

(...continued)
driving if he drives a nmotor vehicle:
(1) In wanton or willful disregard for the safety
of persons or property; or
(2) In a manner that indicates a wanton or
willful disregard for the safety of persons or

property.

2In Taylor v. State, supra, we explained the subtle distinction between
the mental states in autonpbile nmanslaughter and reckl ess driving:

The contrast between the two of fenses is evident.
Al t hough “wantonness” nmay be a conmon el enment, the
object of the disregard is different. The disregard
required under art. 27, 8 388 nmust be “for human life.”
The disregard required under § 21-901.1(a) nmay be for
less than that — for the “safety of persons or
property.” Mbreover, 8§ 21-901.1(a) does not require a
finding that the defendant actually harbored a wanton or
willful disregard but permts a conviction on a finding
that his manner of driving “indicates” such a disregard/
These may be subtle nuances, but they are not
uni mport ant .

83 Mi. App. at 403.
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sentenced for the remai ning convictions that had been nerged into

t he aut onobi | e mansl aught er convicti on.
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JUDGMENTS  REVERSED;, CASE
REMANDED TO CIRCU T COURT FOR
MONT GOMERY COUNTY FOR
RESENTENCI NG,

COSTS TO BE PAI D BY MONTGOMERY
COUNTY.



