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JURY SELECTION -- A court may not substitute a sworn juror with a
new, non-alternate juror wthout the express consent of all
parties.
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In this case we are called upon to deci de whether the Court of
Special Appeals erred in holding that when a juror is excused
imedi ately after the jury is sworn with no alternates, the trial
judge may sua sponte select a replacenent juror w thout allow ng
t he defendant an additional perenptory challenge. W hold that the

Court of Special Appeals did err, and we reverse.

l.

In the early norning hours of Christnmas day 1994, Petitioner,
Frederick Pollitt, went to his nother-in-law s house to visit his
estranged wfe. An argunent erupted outside the house between
Petitioner and his wife's escort, M. John Donoway. Al though there
is a dispute as to how the argunent began, both nen agree that
Donoway knocked Petitioner to the ground and that the nen were
wrestling when Petitioner stabbed Donoway with a four-inch pen
kni f e.

Petitioner was charged with assault and battery and was tried
before a jury in the Crcuit Court for Wcomco County. Duri ng
jury selection, counsel for both parties exercised their perenptory
chall enges by striking nanmes from the jury list pursuant to
Maryl and Rule 4-313(b)(2). Twelve jurors were seated after their
names were read from the list by the clerk. Counsel for both
parties approved of the twelve jurors selected. Neither party had
requested that alternate jurors be seated because the trial was

expected to be short in duration; the jury was, therefore,
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i npanel l ed without alternate jurors. |Immediately after the regul ar
jury was sworn, and before opening statenents, the presiding judge,
the Honorable D. WIIliam Sinpson, becanme aware that juror nunber
one, Phyllis Ball, had difficulty hearing. The follow ng
conversation took pl ace:

"THE COURT: Would you rather be excused?

THE JUROR | guess if it's all right.

THE COURT: Okay. W wll excuse you today.

There is no objection for counsel selecting

anot her juror?

[ DEFENSE COUNSEL]: No, Your Honor.

THE COURT: Al right. W wll go ahead and

sel ect one, go on to the next one. *** (o

ahead and call her."

At this point, the clerk called Mrianna Holl oway, the next

person on the jury list. Wen Judge Sinpson asked Ms. Holloway to
be seated as juror nunber one, defense counsel asked to approach

t he bench. The follow ng exchange took place at the bench:

"[ DEFENSE COUNSEL]: Your Honor, with all due
respect, | would nove to strike--

THE COURT: Wiy didn't you strike her before?

[ DEFENSE COUNSEL] : Because | didn't get to
with 4 and 4, Your Honor. Apparently, it was
a judgnment call on how far we can get wth
[the prosecutor's] 4 and ny 4.

THE COURT: No, | amnot going to permt that.
You said all right to the selection of the
jury. You took your strikes. She took hers.

[ DEFENSE COUNSEL]: | think I amentitled to
one strike though.
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THE COURT: Wy ? W are not picking an
al ternate.

[ DEFENSE COUNSEL]: It is unfair --

THE COURT: Wiy is it unfair?

[ DEFENSE COUNSEL]: Just because we picked one
that wasn't considered. | thought for
fai rness sake, we should each have one strike.

THE COURT: No, | don't think so. *** Al
right. Now, swear in Mss Holloway."

The jury convicted Petitioner of battery, and he was sentenced to
serve five years inprisonment, with all but eighteen nonths
suspended, and 36 nonths probation thereafter.

Petitioner appealed to the Court of Special Appeals, where he
sought to have his conviction reversed. Petitioner advanced two
argunents in the Court of Special Appeals. Hi s first argunent was
that he was deprived of his right to informed and conparative
rejection as to Ms. Holloway.! Defense counsel argued that he
m ght have preserved one of his perenptory challenges in order to
strike Ms. Holloway, rather than one of the jurors whom he did
strike, if he had known that the clerk would be able to reach M.
Hol  oway' s nanme on the jury list. Petitioner's second argunment was
that the selection of Ms. Holloway was effectively the selection of
an alternate juror. Additional perenptory challenges are avail abl e

when alternate jurors are selected, and Petitioner argued that he

!Petitioner also asked the Court of Special Appeals to
determ ne whether the circuit court erred in denying his notion to
dismss for failure toinitiate trial within 180 days. That issue
is not before this Court.
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did not agree to select another juror wthout any additional
chal | enges.

The internedi ate appellate court held that Petitioner was not
deni ed the advantage of conparative rejection as to Ms. Hol | oway
and that the selection of Ms. Holloway was not effectively the
selection of an alternate juror. The Court of Special Appeals
affirmed Petitioner's conviction. W granted Petitioner's request
for a wit of certiorari and, for reasons we shall explain bel ow,

we reverse the judgnent of the Court of Special Appeals.

.

Juror Ball's hearing inpairment did not becone evident until
i medi ately after the jury had been sworn. The court renoved juror
Bal |l sua sponte, with the consent of both parties, as soon as it
becane aware of her disability. Petitioner does not dispute the
court's authority to renove juror Ball. Petitioner argues,
however, that once the court resolved to renove juror Ball, it had
only two choices: to declare a mstrial pursuant to Article 27, 8§
594 and begin jury selection anew or to select a substitute juror.
Petitioner did not nove for a mstrial; instead, he agreed to

"counsel selecting another juror," and he expected at |east one
addi tional perenptory challenge. Petitioner has asked this Court
to consider the sane two argunents that he raised bel ow

Petitioner argues that he was denied the advantage of
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conparative rejection. |In Spencer v. State, 20 Ml. App. 201, 314
A.2d 727 (1974), the Court of Special Appeals explained the benefit
of conparative rejection that is inherent in the exercise of
perenptory chall enges. In Spencer, the <clerk, during the
perenptory chal | enge phase of jury selection, altered the order in
which the nanes were called fromthe jury list. Spencer, 20 M.
App. at 207, 314 A . 2d at 731. The defense counsel had used his
strikes in a manner that would allow a particular venire person to
be seated as a juror, but that juror was |ost because of the
clerk's deviation fromthe usual procedure. Spencer, 20 M. App.
at 206-07, 314 A.2d at 731. The trial court overrul ed counsel's
objection to the clerk's reading and denied counsel's request to
have his desired juror seated. Spencer, 20 Ml. App. at 208, 314
A . 2d at 731.
On appeal Judge Mylan, witing for the Court of Special
Appeal s, st at ed:
"Al though the perenptory challenge, to be
sure, only entitles a defendant to reject
jurors and not to select others, there is at
| east sonme elenent of indirect selection
i nexorably at work in the very process of
el i m nation. *AE When the appellant
det er m ned to spend hi s | ast t hree
perenptories to challenge the first three of
the next four persons whom he rightfully
expected to be called, he was deciding that he
liked the first three less than he liked the
fourth. Had he known that he was conparing
the three persons challenged with sone other
fourth person further down the list, he m ght

well have preferred one, or nore, of the
rejected threesone to the unanticipated
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fourth. He was thus affirmatively msled in
his three decisions to reject.”

Spencer, 20 Ml. App. at 208, 314 A 2d at 732. Petitioner argues
that if he had known how far down the list the clerk would get,
Petitioner mght have saved one challenge to use against M.
Hol l oway. The jury that was initially sworn was the product of the
perenptory chall enges that he and the prosecutor exercised under
t he expected procedure, and counsel had indicated his satisfaction
with this jury. Because of the unforeseen circunstances of one
juror's disability, however, the clerk had to choose a nane fart her
down on the list than she otherw se would have. This juror had not
been considered by counsel when exercising his strikes. Thus,
counsel argues that he was denied his right to infornmed and
conparative rejection

Spencer, however, is distinguishable. The circunstance giving
rise to the holding in Spencer was the "arbitrary and unexpl ai ned
action of the clerk”™ in departing from the "standard operating
procedure” for no apparent reason. Spencer, 20 Ml. App. at 208,
207, 314 A 2d at 732, 731. The Court of Special Appeals held that,
under those uni que circunstances, the defendant was "affirmatively
m sled" in his exercise of perenptory chall enges. Spencer, 20 M.
App. at 208, 314 A . 2d at 732. There was no such arbitrary action
in the present case; nobody could be faulted for juror Ball's
undi scovered hearing inpairnent.

Petitioner also suggests that the selection of a replacenent
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juror without allowng additional perenptory challenges was a
deviation fromthe procedure for selection set forth in Ml. Rule 4-
313. Maryland Rule 4-313(a)(5) provides:
"Alternate Jurors - For each alternate
juror to be selected, the State is permtted
one additional perenptory challenge for each
def endant and each defendant is permtted two
addi ti onal perenptory chal |l enges. The
addi tional perenptory challenges may be used
only against alternate jurors, and other
perenptory chall enges allowed by this section
may not be used against alternate jurors."”
Petitioner argues that "the replacenent of juror Ball by the next
menber of the panel which was still in the courtroom had the sane
effect” as the selection of an alternate. It was apparent that
Petitioner's attorney believed that he would be entitled to
addi tional perenptory chall enges when he consented to the court's
repl acenent of a sworn juror.
Maryl and courts are often confronted with the need to excuse
a juror after the jury has been sworn. When such a situation
arises in a crimnal case, as here, courts comonly proceed in one
of three ways. First, the court can declare a mstrial. Maryland
Code (1957, 1996 Repl. Vol.) Article 27, §8 594; e.g., State v.
Gorwel |, 339 MJ. 203, 217, 661 A 2d 718, 725 (1995)("The | oss of a
juror due to illness or other proper cause "justifies a discharge
of the jury and declaring a mstrial."")(quoting Reensnyder V.

State, 46 Md. App. 249, 256, 416 A 2d 767, 771, cert. denied, 288

md. 741 (1980)), cert. denied = US _ , 116 S. C. 781, 133
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L. Ed. 2d. 732 (1996). Nei ther the court nor either party ever
suggested this course of action. The court can also renove the
juror and, with the consent of both parties, proceed with only
el even jurors. M. Rule 4-311(b); e.g., State v. Kenney, 327 M.
354, 609 A 2d 337 (1992)(allowing deliberations to proceed wth
only eleven jurors after one juror was excused to have surgery).
It appears that neither the court nor either party ever considered
this course of action.

Finally, the court can renove the juror and replace himor her
with an alternate juror. M. Rule 4-312(b); e.g., State v. Cook,
338 Ml. 598, 659 A 2d 1313 (1995)(replacing seated juror wth
alternate after concluding seated juror could not follow court's
i nstructions). In the present case, however, neither party had
requested alternates, and none had been appointed. Maryland Rule
4-312(b)(3) nmakes it clear that, in a non-capital case, whether to
appoint alternate jurors is within the discretion of the tria
court, and Petitioner has not challenged the trial court's decision
to forego the appointnent of alternates here.

Under the unique facts of this case, the actual trial had not
begun and the original jury venire was still present in the
courtroom because juror Ball's disability becane evident |ust
monments after the jury had been sworn. Because no alternate jurors
were avail able to replace juror Ball, the court took advantage of

the presence of the venire and sought to replace juror Ball with
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the next person on the jury Ilist. This was a | ogical approach
because the venire persons had already been found to be qualified
and had survived the voir dire wthout challenge for cause.
| ndeed, both parties seened to consent to the decision to select
the replacenent juror in this manner. W hold that if no alternate
jurors have been appointed to hear a matter and the actual tria
has not begun, it is appropriate for a court to replace a juror who
must be dism ssed after the jury is sworn with the next person on
the jury list if the court first obtains the consent of all parties
to the action.

Initially, the court could reasonably have believed that it
had elicited the consent of both parties to replace juror Ball with
a nmenber of the original jury pool. Wen the court first asked
juror Ball if she would |ike to be excused the court said: "there
is no objection [fron] counsel, | assune.” Neither side stated an
obj ecti on. Later, the court asked: "There is no objection for
counsel selecting another juror?" Defense counsel answered: "No,
Your Honor." Although the judge did not explain how he was going
to select a replacenent juror, it should have been apparent to both
parties that the judge would select sonme nenber of the origina
jury pool to replace juror Ball because no alternate jurors had
been appointed and because the venire was still in the room
Furthernore, there was no objection from either party when the
clerk called the nane of the next person on the jury list in

response to the court's statenent: "All right. W wll go ahead
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and select one, go on to the next one."

Def ense counsel indicated his belief that, in selecting a
replacement juror from the venire, the court was in effect
selecting an alternate juror. Defense counsel therefore expected
to get at |east one nore perenptory chall enge because additional
perenptory challenges are available when selecting alternate
jurors. Thus, it quickly becane clear to the court that defense
counsel's consent to having the disabled juror replaced by the next
person on the jury list was conditioned upon the matter being
treated as the selection of an alternate with the receipt of an
addi ti onal perenptory chall enge. When the court asked the next
person on the jury list to be seated as juror nunber one before any
di scussion, examnation or opportunity for challenge, defense
counsel imedi ately asked to approach the bench and requested an
addi ti onal chall enge. When the judge denied defense counsel's
request, counsel took exception to the ruling. Because defense
counsel's consent to the inpanelling of the next person on the jury
list was based on the reasonable belief that he would receive
anot her perenptory challenge and the court would not grant one,
there was, in effect, no consent at all. Although defense counsel
did not request a mstrial, without the consent of all parties to
the selection of a new juror, the court was bound to grant a
mstrial onits own notion and to begin the jury selection process
anew. The only alternative would have been for the court to obtain

the parties' agreenent to proceed with a dimnished nunmber of
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jurors.

We hold that a court may not substitute a sworn juror with a
new, non-alternate juror wthout the express consent of all
parties. Defense counsel believed that the court was selecting an
alternate juror, and defense counsel's consent was conditioned upon
the receipt of the additional perenptory challenges that are
statutorily mandated when an alternate juror is seated. Because
the trial court refused to grant the defense any additional
perenptory challenges, it is clear that, in effect, defense counsel
did not consent to the substitution at all. Unless the parties had
agreed to proceed with only eleven jurors, the court had no choice
but to declare a mstrial and to inpanel a new jury.

JUDGMENT OF THE COURT OF
SPECI AL APPEALS REVERSED. CASE
REMANDED TO THAT COURT WTH
INSTRUCTIONS TO REMAND THI' S
CASE TO THE A RCU T COURT FOR
WCOMCO COUNTY FOR A NEW
TRIAL. COSTS IN TH S COURT AND

N THE COURT OF SPECI AL APPEALS
TO BE PAID BY W COM CO COUNTY.




