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Headnote:

Consistent with the Administrative Procedure Act, the Court of Appeas
adopts its version the Accardi doctrine and holds that it is applicable to
administrative agency proceedings in Maryland. An agency of the
government generally must observerules, regulations or procedureswhichit
has established. When the Accardi doctrine, or an exception to the Accardi
doctrineappliesin acase, acomplainant must still show that prejudiceto him
or her resulted from the agency violation in order for the agency decision to
be struck down.
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Since 1991 there has been recurring litigation between Michad Pollock,
petitioner/aoss-respondent (hereafter “petitioner”) and the Patuxent Inditution Board of
Review, respondent/cross-petitioner (hereafterthe“Board”). Thisis the second timeacase
between these parties has been before this Court. We granted certiorari in this appeal to
decidewnhether positiveurinalysisdrug test results of asample supplied by petitioner should
havebeen excluded from evidenceat petitioner’ sparol erevocation hearing duetothefailure
of the staff of the Patuxent Institution (hereafter “ Patuxent”) to strictly complywith itsown
directive setting forth technical collection and documentation procedures for urinalysis
samples.

In a previous appeal petitioner raised the issue that Patuxent’s procedures had not
been complied with and further that the chain of custody asto his specimen wasimproperly
preserved. Pollock v. Patuxent Institution Board of Review, 358 Md. 656, 496 A.2d 656
(2000) (Pollock I). Weremanded this case back to the Circuit Courtfor Howard County for
it to decide whether the Board’ s decision not to renew petitioner’ s parole on the basis of the
urinalysis results was arbitrary or capricious. On remand, the drcuit court found that the
urinalysisresultswereproperly admitted and consdered by the Board in revoking, and then
not renewing, petitioner’ s paroleorder and specifically found that the Board’ sdecision was
not arbitrary or capricious. On September 3, 2002, the Court of Special Appeals affirmed.
Pollock v. Patuxent Institution Board of Review, 146 Md. App. 54, 806 A.2d 388 (2002).
On December 19, 2002, we granted both thewrit of certiorari filed by petitioner and the

conditional cross-petition filed by the Board. Pollock v. Patuxent Institution Board of



Review, 372 Md. 429, 813 A.2d 257 (2002) (Pollock II). Petitioner presents two questions
for our review:
“1l. Is the Accardi doctrine and its exceptions, as explicated by the
Supreme Court in United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260
(1954) and its progeny, applicable to administrative hearingsin Maryland2*

“2.  If the answer to quedion number 1 is‘yes,’ did the Court of Special
Appeals eroneously apply the exception in this case?’

TheBoard essentially asked thisCourt to consider the same question aspetitioner’ squestion
one, but phrased its question as follows:
“Doesthe Board’ stechnical non-compliancewith aninternal Patuxent
directive, which sets forth procedures governing the collection and handling

of urine specimens from Patuxent inmatesfor the purpose of detectingillicit
drug use, provide a basis for either invalidating the Board' s revocation and

! The*“Accardi doctrine,” aswe further discussinfra, isthe oft-cited case created rule
of administrative law that, when applicable, states that an administrative decision is subject
to invalidation when the agency’s “failure to exercise its own discretion, [is] contrary to
existingvalidregulations.” United States ex rel. Accardiv. Shaughnessy, 347 U.S. 260, 268,
74 S. Ct. 499, 504, 98 L. Ed. 681, 687 (1954) (alteration added). Subsequent to Accardi, in
aseries of casesthe Supreme Court hasrecognized aruleof federal administrative law that
requires, with some exceptions, an administrative agency to generally follow its own
procedures or regulations.

At the outset, we note that the Accardi doctrine has been applied in a variety of

contexts and interpreted differently by various jurisdictions.
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non-renewal of Pollock’ s parole, or excluding the urinalysis drug test results
upon which the Board based its decision?’

We adopt the “Accardi doctrine” and hold that it is applicable to administrative hearingsin
Maryland. We hold, however, that in the casesub judice, the Court of Special A ppealsdid
not erroneously apply one of the exceptions under Accardi and its progeny. Patuxent’s

failure to comply with a part of itsdirective® pertaining to the collection and handling of

2 The Patuxent directive at issuein the casesub judice is Patuxent Institute Directive
110-18 (hereafter “PID 110-18") governing urinalysistesting. The portions of PID 110-18

at issue in this case are as follows:

“2.  Each request for a urinalysis test shall be documented by an
Incident Report (Appendix A) and aRequest for Urinalysis Test
(Appendix D) . ...

“4.  The urine specimen shall be collected from the inmate as

follows: . ..

C. Staff shall hand to the inmate the specimen bottle, pre-
|abel ed with the inmate’ s name, number, and date. This
information shall be handwritten. The inmate shall be

asked to acknowledge that information on the label is
(continued...)
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?(...continued)
correct. . . . The bottle number shall be noted on the

Incident Report Form (Appendix A).

d. When the inmate has handed the filled bottle back to
staff, staff shall ensure that the bottle is tightly capped,
and then shall properly secure apieceof ‘ EvidenceTape’
over the cap and to the sides of the bottle. . . .

f. The collection of the urine specimen . . . shall be
documented on the Incident Report (Appendix A).

g. The original copy of the Medical Laboratory Chain of
Custody Form shall be retained until the specimens are
picked up for testing. The original copy shall besigned
by and released to the Medical Laboratory courier. The
duplicate copy shall be sent to the Major’s office.

“5.  The urine specimen shall be handled and processed as follows:

a. The number of staff handling the specimen should be
minimized. All items shall then be placed in the

refrigerator in the Major's area. At all times, the
(continued...)
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urine specimens does not require thereversal of theBoard’ s action to revoke and not renew
petitioner’ s parole because the failure to comply technically with al of the PID 110-18 did
not implicatefundamental constitutional rightsof petitioner nor violate statutorily mandated
procedure. What occurred constituted a technical mistake which did not substantially

prejudice petitioner.’  We hold that when the Accardi doctrine, with its exceptions, is

?(...continued)
specimen should be in the actual possession and control

of staff or secured in a manner which does not

compromise the integrity of the chain of custody. . . .”

® The Administrative Procedure Act which is codified in the Maryland Code (1984,
1999 Repl. Vol., 2001 Supp.), Section 10-101 et seq. of the State Government Article
(hereafter “APA”) (Unless otherwise indicated, all statutory references hereafter are to this
section of the Maryland Code), is ingructive in this case not only as a statute governing
administrative proceduresbut, additionally, asalegislative statement of policy. Therelevant
provision of the APA that isinstructive in the case sub judice is section 10-222 on judicial

review. The pertinent portions of this section provide:

“§ 10-222. Judicial review
(a) Review of final decision. -- (1) Except as provided in subsection (b)

of this section, a party who is aggrieved by the final decision in a contested
(continued...)
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3(...continued)
caseis entitled to judicial review of the decision as provided in this section.

(2) An agency, including an agency tha has delegated a
contested case to the Office, is entitled to judicial review of a decision as
provided in this section if the agency was a party before the agency or the

Office.

(h) Decision. -- In aproceeding under this section, the court may:
(1) remand the case f or further proceedings;
(2) affirm the final decision; or
(3) reverse or modify the decision if any substantial right of the
petitioner may have been prejudiced because a finding, conclusion, or

decision:

(i) is unconstitutional;

(ii) exceeds the statutory authority or jurisdiction of the
final decision maker;

(iii) results from an unlawful procedure;

(iv) is affected by any other error of law;

(v) is unsupported by competent, material, and
(continued...
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3(...continued)
substantial evidence in light of the entire record as submitted; or

(vi) is arbitrary or capricious.” [Emphasis added.]

This section of the APA providesthat when the courts are undertaking judicial review
of an administrative agency action subject to the Administrative Procedure A ct, courts may
reverse or modify the decision of the adminigrative agency if both asubstantial right of the
petitioner has been violated and the petitioner “may have been prejudiced” by that departure
from the prescribed procedure. Therefore, in respect to agencies governed under the APA,
if a court finds that substantial rights of a petitioner have been i mproperly prejudiced by a
departure from procedures, then it isthe function of the court to reverse or modify the order.
See Bernstein v. Real Estate Comm 'n, 221 Md. 221, 156 A.2d 657 (1959), appeal dismissed,
363U.S.419,80S. Ct.1257,4 L.Ed. 2d 1515 (1960). Maryland courts have recognized that
the order of an administrative agency must be upheld on review if it isnot premised upon an
error of law and if the agency's conclusions on questionsof fact or on mixed questions of law
and fact are supported by substantial evidence presentedto it. Kohli v. LOOC, Inc., 103 Md.
App. 694, 654 A.2d 922 (1995), rev’d in part on other grounds and remanded, LOOC, Inc.
v. Kohli, 347 Md. 258, 701 A.2d 92 (1997).

Therefore, essentially, the APA incorporates the legislative public policy statement
(continued...)
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applicable, acomplainant must also show prejudice to have the agency action invalidaed.

Because this appeal involves a long-standing dispute and is the result of recurring
litigation, the facts and legal proceedings to date need not be rewritten as the facts of this
contested adminigrative case aresettled. Assuch, we adopt the facts and legal proceedings
whichwererecently and thoroughly summarized by Judge Adkinswhenthis case wasbel ow.
She wrote:

“FACTS AND LEGAL PROCEEDINGS

¥(...continued)
in setting forth statutory requirements for agenciesto which it applies and what prohibitions

exist for such agenciesin the carryingout of their business. A sindicated, the APA basically
providesthat if a covered agency’ s departure from requirements af fects fundamental rights
and prejudices a petitioner, its action is subject to be reversed or modified by the courts. See
A. Rochvarg, Maryland Administrative Law 131 (2001), where that author gated that “A
party aggrieved by an agency decision must demonstrate in order to have a court reverse and
vacate the agency decision that the party was prejudiced by the error.” (citing section 10-
222(h)(3) of the APA).

The Administrative Procedure Act does not apply to respondent’ s actionin this case,
but the Accardi doctrine aswe shall adopt it, and the provisionsof the APA are substantially

similar.



The Test

“Pollock,who killed acabdriver during anargument, wasincarcerated
in the Maryland Division of Correction asinmate number 4695 on November
23, 1971. Heis serving alife sentence with the possibility of parole for first
degree murder, plus two years consecutive for escape.

“In April 1980, Pollock was committed to Patuxent asaperson eligible
for Patuxent programs. He becameeligiblefor parolein December 1985, and
was paroledin September 1988. Pollock’s most recent parol e order wasissued
in June 1996, with an expiration date of May 1997.

“One condition of Pollock’s parole was annual urinalysis testing to
determine whether he was in compliance with the ‘no drugs and ‘obey all
laws' requirements of his parole order. On May 15, 1997, Pollock arrived at
Patuxent to submit a urine sample. The specimen associated with Pollock
tested positivefor marijuana. Accordingto Pollock, what happened duringthe
collection and testing of this specimen requires exclusion of those test results.

“Sgt. A .P. Jones was on duty when Pollock arrived. Jones completed
the required ‘ Request for Urinalysis Test’ form, certifying that * Micheal [sic]
Pollock’ had verified hisidentityby ‘1.D. card.” Jonescertified, by signing the
form, that Pollock had

‘submitted aurine specimeninmy presenceinaspecimen bottle
labeled with the inmate’s name and number and today’ s date,
and thereafter the inmate handed me the bottle. | thereafter
sealed the bottle with evidence tape, and maintained exclusive
possession and control of thebottleuntil | transferred it frommy

‘CHAIN-OF-CUSTODY OF SPECIMEN:

From above-named inmate To APJones Date 5-15-97 Time
10:30 AM

From APJones To Lock Refrigerator Date 5-15-97 Time 10:33
AM

From Capt. L. Latham To P. Stuffey Date 5-15-97 Time 1:40
PM’

“Apparently in an attempt to use Pollock’s inmate number as the number
identifying Pollock’ s urine specimen, Jonesfilledin the blank for ‘number’ on
that form with 4697.” (Emphasis added.)

“ At the same time he obtained Pollock’ s sample, Jones also completed

-9



another required Patuxent form, entitled ‘ Incident Report.” Jones completed
the ‘nature of incident’ blank with the following handwritten note:

‘On the above date and approx. time the above named inmate
gave aurine sample for drug testing. The test was administered
by thiswriter and observed by CO D[.] Taylor. Thesamplewas
secured in the locked refrigerator in the infirmary. . . .’

Jones also used number 4697 on that I ncident Report.
“A thirdform compl eted at the time Pollock submitted hisurinesample,
was entitled:
‘Friends Medical Laboratory
Laboraory Testing Requisition Form’

“This form identified Patuxent as the ‘Collection Site’ for ‘7’ different
specimens, one collected on May 8, another on May 10, and five on May 15,
1997. Listed unde the ‘Specimen Identity’ column of this form were
handwritten names of seven different inmates. Each name appeared in a
separately numbered box. The first line in each box identified the inmate’s
namein manuscript with acorresponding inmate number. On the second line,
appearing right below the manuscript name and inmate number, each inmate
signed the form.

“*Michael Pollock #4669’ isidentified as the fourth specimen, dated
‘5-15-97, and ‘collected by A.P. Jones & D. Taylor.” (Emphasisadded.) In
cursive, under his manuscript name and number, Michael Pollock signed his
name and correctly identified himself as ‘# 4695." (Emphasis added.) The
form indicates ‘Capt. L. Latham’ ‘released’ the pecimens to a courier from
Friends Medical Laboratory (‘Friends’) on ‘5/15/97' at ‘1:35 pm.” and
authorized Friends to test the specimens.

“Thenextday, on May 16, 1997, Friendstested a urine samplereceived
on‘05/15/97' thatitidentified asbelongingto’ Client: Pollock, M ichael 4669.
(Emphasisadded.) Theresultsof thistest showed that the sample waspositive
for marijuana. Friends faxed acopy of thetest resultsto Patuxenton May 19,
1997.

“A parole revocation warrant was issued immediately. On May 20,
Pollock surrendered and wasreturned to Patuxent. At a May 22 preliminary
revocation hearing, Pollock denied using marijuana, but ‘ admitted that he had
been briefly in the presence of suspected marijuana smokers[.]’ The hearing
officer found probable causefor chargesthat Pollock had violated the terms
of his parole, and ordered a parole revocation hearing.
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“On May 23, at the request of Patuxent, Friends performed a
‘confirmation re-test,” with the same results. The confirmation test report
identified the ‘client from whom the sample was taken with the same
typewritten ‘Pollock, Michael’ that appeared on the original test report, but
without theincorrect typew ritten inmate number ‘4669." Instead, handwritten
immediately beneath Pollock’s nameisthe following notation: ‘4695 Ref-P.’
(Emphasisadded.) Itisunclear whether thepersonwho added the handwritten
inmate number was someone at Friends or at Patuxent.

“Revocation And Non-Renewal”

“Pollock’s parole revocation hearing began on June 19, 1997 and
concluded on July 17, 1997. At the hearing, Pollock moved to dismiss the
revocation proceedings because he had not received timely notice of the
hearing pursuant to Patuxent Institution Regulation (‘PIR’) 240-19.V.C.
Additionally, Pollock moved to exclude the urinalysis reports on the ground
that there were violations of the chain of custody procedures and
documentation requirements established by Patuxent Inditution Directive
(‘PID’) 110-18

“The Board denied both motions. Based on the test results from
Friends, it concluded that Pollock had used marijuanain violation of theterms
of his parole. ‘[D]ue to the seriousness of these violations,” the Board ruled
that Pollock was ‘no longer eligible for Patuxent programs.” As a result,
Pollock was transferred to another correctional facility within the DOC to
serve the remainder of his sentence.

“In August 1997, Pollock appealed the Board’ s decision to the Circuit
Court for Howard County. He argued thatthe Board violated its own rules by
failing to provide timely notification of the revocation hearing and that the
urinalysis test results were inadmissible because achain of custody was never
established. Patuxent responded that the issues raised by Pollock were moot
because Pollock’s parole order had expired before the July 1997 parole

*Footnote oneintheintermediate appel late court’ sopinion read, “ Pollock al so testified
on his own behalf, suggesting that the postive tes results might have reflected medication
he took for a heart condition, ‘second-hand smoke' to which he was exposed, or retribution

by afriend.”
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revocation hearing, and, dternatively, that there was sufficient evidence to
establish achain of custody for Pollock’s specimen.

“On April 15, 1998, the circuit court reversed the Board’s decision to
revoke Pollock’ s parole, ruling that the B oard waslate in notifying Pollock of
the revocation hearing. T he circuit court, however, did not address whether
the urinalysis results could be used against Pollock as groundsfor revocation
of his parole.

“Asaresult of this order, the Attorney General advised Patuxent that
Pollock

‘must be brought back to the Patuxent Institution and either (1)
bedeclareda“non-eligible person” based on factsother than the
parole revocation (although the Board may consider the positive
urinalysis that [led] to the revocation); or (2) return the inmate
to parole as an eligible person; (3) reinstate the eligible person
status, but factually determine that parole is not appropriate
through the “annual review” process (rather than in conjunction
with a parole revocation).’

“Patuxent chose thethird option. On May 8, 1998, it advised Pollock
that, during his appeal of the Board’ srevocation decision, ‘your annual review
for parole status . . . lapsed.” Accordingly, an annual parole review hearing
was scheduled for May 21, 1998.

“In response to this notice, on May 13, 1998, Pollock filed a habeas
corpus petition in the Circuit Courtfor Howard County. Shortly thereafter, &
the May 21 annual review hearing, the Board relied on the positive urinalysis
results in deciding not to renew Pollock’s parole. Noting ‘the legal
implications of this case,’ the Board retumed Pollock to Patuxent as ‘an
Eligible Person,” where he was ‘put on [the] drug tier.’

“On June 2, 1998, the circuit court held a hearing on Pollock’ shabeas
petition. A year later, on June 30, 1999, the circuit court denied habeas relief
because Pollock’ sparole had expired, so therewas* no paroleto which Pollock
could be restored.’

“Pollock appealed that decision to th[e] Court [of Special Appeals],
raising both constitutional and procedural arguments. [The Court of special
Appeals] affirmed in an unreported decision that adopted the circuit court’s
rationale. See Pollock v. Patuxent Inst. Bd. of Review, No. 1657, Sept. Term
1998, 127 Md. App. 790 (filed June 14, 1999). The Court of Appeals granted
certiorari to consider whether a Patuxent parolee has a constitutional right to
remain on parole until the parole isrevoked in accordance with arevocation
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proceeding that meets ‘ due process’ standards. See Pollock v. Patuxent Inst.
Bd. of Review, 358 Md. 656, 666, 751 A.2d 496 (2000). The Court, however,
ultimately declined to decide that question until all of the non-constitutional
guestions were resolved. See id. at 666-67, 751 A.2d 496. It vacated this
Court’ sdecisionand remanded the habeas petition because Pollock had ‘ never
obtained judicial review of the use of the May 1997 report of urinaysiseither
as the basis for the original revocation or as the basis for the May 21, 1998
non-renewal on annual review.” Id. at 668, 751 A.2d 496.

“On remand, by written order dated June 27, 2001, the circuit court
found that the testimony and documents presented by the Board

‘constitute[] “ substantid evidence” in support of the conclusion
that the sample submitted by Mr. Pollock contained marijuana
in violation of his conditions of parole. The testimony and
exhibits show directly, or support areasonableinference, that all
requirements of . . . PID No. 110-18 concerning the taking,
storage, transfer and testing of the sample were complied with,
even if one page of the chain of custody [form] was not
introduced as an exhibit. The content of that page and the
compliance of that document with PID No. 110-18 wastestified
to by Sgt. A .P. Jones.'™

® The circuit court judge went on to conclude that:

“The finding that there was substantial evidence in the record as a
whole to support the finding that [petitioner’s] urine sample from May 15,
1997, contained marijuana in violation of his conditions of parole, fully
justified the revocation of parole. That urinalysis along with his previous
record of violating work release and previous [record of violating] parole

because of controlled dangerous substances in his body while out of the
(continued...)
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The habeas court held that both thedecisionto revoke Pollock’ s parole and the
decisionnottorenew itwere‘fully justified’ by ‘thefindingthat Mr. Pollock’s
urine sample from May 15, 1997, contained marijuana in violation of his
conditions of parole.” Itis from thisdecision that Pollock now appeals.”

I. Standard of Review
In our recent case of Jordan Towing, Incorporated v. Hebbville Auto Repair,
Incorporated, 369 Md. 439, 449-52, 800 A.2d 768, 774-75(2002) (quoting Gigeous v. ECI,
363 Md. 481, 495-97, 769 A.2d 912, 921-22 (2001), we discussed the review of an
administrative agency’s decision. We stated that:

“‘*Wereview an administrative agency’s decision under
the same statutory standards asthe Circuit Court. Therefore, we
reevaluate the decision of the agency, not the decision of the
lower court. Moreover. . . we stated that “[j]udicial review of
administrative agency action is narrow. The court's task on
review isnot to substitute itsjudgment for the expertise of those
persons who constitute the administrative agency.”. . . .

‘We, however, “may always determine whether the
administrative agency made an error of law. Therefore,
ordinarily the court reviewing a final decision of an
administrative agency shall determine (1) the legality of the
decision and (2) whether there was substantial evidence from

*(....continued)
institution fully support the May 21, 1998 determination not to renew parole

for Mr. Pollock. Consequently, the Court finds the action of the Board of
Review inrevoking [petitioner’s] parole and in subsequently not renewing his
parole because of the positive urinalysis was not arbitrary and was not

capricious.”[A lterations added ]
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the record as a whole to support the decision.”. . . Substantial
evidence is defined as “such relevant evidence as areasonable
mind might accept as adequate to support aconclusion.” ... we
further explained:

“The scope of review is limited to whether a
reasoning mind could have reached the factual
conclusion the agency reached. In applying the
substantial evidence test, the reviewing court
should not substitute its judgment for the
expertise Of those persons who constitute the
administrative agency from which the appeal is
taken. The reviewing court also must review the
agency'’s decision in the light most favorable to
the agency, since decisions of administrative
agencies are prima facie correct and carry with
them the presumption of validity.[® Furthermore,
not only is the province of the agency to resolve
conflicting evidence, but where inconsistent
inferencesfrom the same evidence can be drawn,
it isfor the agency to draw theinferences.”"”

Id. (citations omitted) (footnote added).
II. Discussion
“[Petitioner] assertsthat the Board’ s finding that the positive urine specimen wasthe

same urine specimen collected from [him] on May 15, 1997 was clearly erroneous because

® The Court of Special Appeals has stated that “an agency is best able to discern its
intent in promulgating a regulation. Thus, an agency’s interpretation of the meaning and
intent of its own regulation is entitled to deference.” Changing Point, Incorporated v.
Maryland Health Resources Planning Commission, 87 Md. App. 150, 160, 589 A.2d 502,

506 (1991) (citation omitted).
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that fact ‘ was never established with any reasonable degree of certainty.’” Pollack, 146 Md.
App. at 65,806 A.2d at 394. Additionally, petitioner asserts that the Board “‘ was incorrect
as a matter of law’ in admitting the test results at the parole revocation hearing and later,
when not renewing his parole, because PID 110-18, entitled “*Urinalysis Testing,”” “‘sets
forth amandatory procedural framework that must be followed when obtaining and testing
a Patuxent inmate’ s urine for illicit drugs.”” Id. Petitioner has argued that there were four
violationsthat rendered the Board’ s decision to admit the urinalysis results “arbitrary and
capricious,” i.e., the use of the wrong inmate number, improper securing of the required
evidencetape, lack of documentation regarding asecond officer who handled the sample and
lack of a signed copy of the Medical Laboraory Chain of Custody Form.

Moreover, although petitioner admits that the intermediate appellate court properly
acknowledged its prior cases in which it held that an agency must scrupulously follow its
rules and regulations under the “Accardi doctrine” (which adherence petitioner allegesis
lacking in this case), he asserts that the intermediate appellate court improperly went further
when it held that PID 110-18 at issue met the Accardi exception which provides that the
Accardi doctrine does not apply to an agency’ sdeparture from procedural rules adopted for
the orderly transaction of agency business.’

The intermediate appellate court relies on this exception, which indicates that not

every internal procedural policy, ruleor regul ation adopted by an agency invokesthe Accardi

" We discussin detail infra, the “Accardi doctrine” and this exception.
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doctrine. Theintermediate appellate court so held after adetail ed discussion and conclusion
that the title, stated purpose, language and history of the directive “ collectively indicate that
it was not primarily designed to guarantee parolees that their urine specimens will be
collected and documented in precisely the manner described in the directive” and that the
“provisionsindicate that Patuxent’s primary purpose for this directive isto promote the use
of urinalydstesting as a means of controlling drug use by inmates, not to establish a precise
rubric for conducting suchdrug testing.” Pollock, 146 Md. App. at 74-75, 806 A.2d at 400.
In other words the drug screening procedure was adopted in order Patuxent to be better able
to control drug use among its population. It was not a special procedure only used for
purposes of parole revocation or renewal hearings.

After holding that the Accardi exception was applicable, the Court of Specia
Appeals further opined that:

“That concluson doesnot end our i nquiry. An agency doesnot have
carte blanche to violate itsown procedural policy merdy because it is not
subject to the Accardi doctrine. An agency’s failure to follow its ‘internal
administraive procedures may require reversal of the agency’ sactionif ‘the
complaining party can show substantial prejudice.” Thus, ‘evenif an agency
rule does not have the force and effect of law (that is, even if it is simply
interpretive, a statement of policy, or any other, lesser, rule of agency
organization, procedure, or practice), a violation of that rule will still
invalidate an agency’s action if the complainant can show that he was
substantially prejudiced by the violation.’

“The question of whether [petitioner] was substantially prejudiced by
any violation of PID 110-18 dovetails with the remaining question raised by
[petitioner’s| appeal: whether the Board and the circuit court erred in
concluding that the test results provided valid and sufficient grounds for
revoking and then not renewing [petitioner’s] parole. . . .
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“Thereisenough evidence in this adminigrative record to support the
Board's finding tha the positive urine specimen belonged to [petitioner].
Because the Board's decision was supported by substantial evidence that
[petitioner] violated his parole by using marijuana, including the positive
urinalysis test results, and it committed no error of law, we must af firm its
decision.”

Id. at 76-77, 82, 806 A.2d at 401, 405 (citations omitted) (emphasis added) (alterations
added).

In the case now before us, the Board argues that:

“Pollock has neither argued nor shown that he has suffered any prejudice that

results from the actions he all eges Patuxent committed. Those actions consist

solely of a technical non-compliance with Patuxent’s urinalysis testing

directive, and did not compromise the integrity of the laboratory test results

establishingthat [ petitione] usedillicit drugsin violation of the conditions of

hisparole. Thisisnot enoughto warrant either reversing the Board' sdecision

torevoke [petitioner]’ sparole or excluding theurinalysistest resultsfrom his

parole hearing.” [Alteraions added.]
The Board al so contends, moreover, that the Court of Special Appealswasincorrect to hold
that “the Accardi doctrine would require the per se exclusion of the Friends lab report if
Patuxent staff members did not strictly comply with PID 110-18." Pollock, 146 Md. App.
at 69, 806 A.2d at 397. TheBoard argues that theintermediate gppellate court’s view of a
per se exclusion upon afinding of an agency violation isincorrect, that is, that the Court of
Special Appeals was incorrect to state that “If, as [petitioner] contends Patuxent staff
violated PID 110-18, and if the Accardi doctrine applies to those violations.. . . , then the
positivetest results should have been excluded, without specifically inquiring whether the

violations prejudiced [petitioner.]” Id. (alterations added) (emphasis added). The Board

proffersthat this position of the Court of Special Appeals isincorrect and that “ Regardless
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of whether the ‘primary’ purpose of the urinalysis testing directive is to confer important
procedural benefits or to assist the agency in conducting its operations’ the complainant
must show prejudice and that the Court of Specials Appeals stance on prejudiceisnot in
linewith Supreme Court cases, thedoctrineof Maryland administrativelaw embodied inthe
APA?® and cases from this Court that have mentioned the Accardi doctrine. If that werethe
accurate statement of the Court of Special Appeals’ position wewould agreewiththe Board
that it was incorrect.

TheBoard also proffersthat theintermediate appellatecourt’ sposition, that whenthe
Accardi doctrine is applicable no specific inquiry need be made regarding whether the
administrative agency’s violations prejudiced the complainant, is a view that, while
consistent with prior case law from that court and consistent with the way the intermediate
appellate court has interpreted the Accardi doctrine in a number of cases, is wrong.

We believe that, to some extent, the Board misconstrues the Court of Special
Appeals position in this case regarding the showing of prejudice in regardsto the Accardi
doctrine. Clearly, the portion of the intermediate appellate court’ sopinionin the case at bar
that we just cited shows that the Court of Special Appeals has opined that an agency does
not have*“ carte blanche” to violate arule exempt from the Accardi doctrine merely because
it was adopted for the orderly transaction of business Thus, we understand the Court of

Special Appeals' stance, as stated in this case, to be that even if the exception to Accardi is

8 See supra footnote 3.
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applicable, acomplainant that can still show prejudiceby the agency violation might beable
to have that agency action invalidated. We agree with this position, and only reverse the
Court of Special Appeals positionthat, whereAccardiisapplicableandtheprimary Accardi
exception is not, any agency violation of arule or regulation isa violation per se and the
agency action must be invalidated. In such afactual scenario, we hold that a complai nant
must still show prejudice to potentially have the agency action invalidated. To the extent
that the Board' sbelief that the Court of Special Appeals’ past cases areinconsistent with the
positionwe now take might beaccurate, that court’ s prior positionsarenow modified by our
express holding in this case.
a. The Accardi Doctrine

The “Accardi doctrine,” which traces its roots to the Supreme Court decision of
United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 74 S. Ct. 499, 98 L. Ed. 681
(1954), has been recognized in federal and some state jurisdictions. Accardi, however,
involved much more than mere technical violations of an intermal agency regulation
pertaining to the orderly transaction of agency business. It involved an attempt to bypass
three levels of review required by the agency’s regulations. It was not mere technical
Inaccuracies written on aform.

In Accardi, the Supreme Court reversed the denial of arequest for awrit of habeas
corpus where the Attorney General disregarded applicable procedures of the Board of

Immigration Appeals. There, a deportable alien appealed from an order of the Board of
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Immigration A ppeal s denying his application for suspension of deportation. The procedure
to be followed in processing such an application was prescribed by regulations of the
Attorney General acting pursuant to thelmmigration Act, which called for decisionsat three
separate administraive levels bd ow the Attorney Generdl, i.e., by ahearing officer, by the
Commissioner and by the Board of Immigration Appeals. The Attorney General did not
follow thisprocedurein Accardi because whilethe deportation proceeding waspending, the
Attorney General sent the Board of Immigration Appeals, an administrative agency within
the Department of Justice whose members servefor the Attorney General, aconfidential list
of “unsavory characters’” who the Attorney General felt should be deported, one of whom
wasAccardi. The Supreme Court concluded that thiscommunication congituted aviolaion
of the regulations which conferred initial decision making authority upon ahearing officer,
the Commissioner and the Board of Immigration Appeals, aubject to review by the Attorney
General.

Thus, even though the Attorney General had the final power to ultimately deport
Accardi and the Attorney General had no statutory or constitutional obligation to provide
for intermediae action by the Board of Immigration Appeals, the Court held that, “In short,
as long as the regulations remain operative, the Attorney General denies himself the right

to sidestep the Board [of Immigraion Appeals] or dictate its decision in any manner.”
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Accardi, 347 U.S. at 267, 74 S. Ct. at 503, 98 L . Ed. at 686 (ateration added). °

However, asweindicated supra, thereisaprincipal exception to thedoctrine, which
provides that the doctrineis not applicableto “an agency’ s departure from procedural rules
adopted for the orderly transaction of agency business.” Hopkins v. Maryland Inmate
Grievance Commission, 40 Md. App. 329, 336, 391 A.2d 1213, 1217 (1978)." Inthe post
Accardi case of American Farm Lines v. Black Ball Freight Service, 397 U.S. 532, 538-39,
90 S. Ct. 1288, 1292-93, 25 L. Ed. 2d 547, 553 (1970), the Supreme Court declined to set
aside an order of the Interstate Commerce Commission when the Interstate Commerce
Commission failed to comply with its own regulations for processing applications for
temporary operating authority, and stated:

“Theruleswere not intended primaril y to confer important procedural benefits

upon individualsin the face of otherwise unfettered discretion . . . nor isthis

acase in which an agency required by rule to exercise independent discretion

has failed to do so. Thus there is no reason to exempt this case from the

genera principle that ‘it is always within the discretion of a court or an
administrative agency to relax or modify its procedural rules adopted for the

® Aswe discuss throughout this opinion, since the decision in Accardi, the doctrine
has sometimes been applied more generally asis displayed by the range of case law applying
thedoctrine. However, while Accardi is oft-cited, some other jurisdictions havenot adopted

outright the doctrine or explored the doctrine in detail.

19 We discuss some of the intermediate appellate courts cases initially, because that
court has purported to adoptthe Accardi doctrinefor M aryland. The present caseisthefirst

case in which thisCourt is adopting its version of the doctrine.
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orderly transaction of business before it when in a given case the ends of
Jjustice require it. The action of either in such a case is not reviewable except
upon a showing of substantial prejudice to the complaining party.’

“. .. Unlike some rules, the present ones are mere aidsto the exercise of the
agency’ s independent discretion.” [Citations omitted.] [Emphasis added.]

Thus, with American Farm Lines, the Supreme Court limited the Accardi doctrine by
exempting agency housekeeping regulations unless the violation causes substantial
prejudice. Thisiswhat iscommonly known as the Accardi exception.

In Board of School Commissioners of Baltimore City v. James, 96 Md. App. 401,
421-22, 625 A.2d 361, 372, cert. denied, 332 Md. 382, 631 A.2d 451 (1993), the Court of
Special Appeals, after discussing the Accardi exception, stated:

“Smilarly, a falure to comply with a published staement of ‘policy, or

‘internal documents’ to guide employees, or agency ‘guidelines,” has been

held nottoinvalidateagency action, absent a showing of prejudice.” [ Citations

omitted.] [Emphasis added.]

Then, in Anastasi v. Montgomery County, 123 Md. App. 472, 491 n.8, 719 A.2d 980, 990
n.8 (1998), the Court of Special Appeals, when discussing the Accardi doctrine and the
James case, emphasized:
“ Asthe James Court made clear, even if an agency rule does not have
theforceand effect of law (that is, evenif itissimply interpretive, astatement

of policy, or any other, lesser, rule of agency organization, procedure, or

practice), aviolation of that rule will still invalidatean agency’s action if the

complainant can show that he was substantially prejudiced by the violation.

However, given that Administrative Procedure 4-8 does not have the force

and effect of law. . ., Anastasi does not have to make such a showing.”

[Emphasis added.]

It is clear that the Court of Special Appeals has applied the Accardi exception and that if
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there is a showing of prejudice in such circumstances, a violation by the agency will still
invalidate the agency’ saction.

Nonetheless, to determine whether in the first instance an agency rule triggers the
application of the Accardi doctrine, the Court of Special Appeals hasfurther explained that
“Maryland courtsgenerally look to seewhether it * aff ectsindividual rights and obligations;’
or whether it confers ‘important procedural benefitsupon individuals.”” Anastasi, 123 Md.
App. at 491, 719 A.2d at 990 (citation omitted). If so, under the Court of Special Appeals
cases the doctrine might apply. In the alternative, if the agency rule or regulation is
determined to be one adopted for the “orderly transaction of agency business,” then the
exception to the Accardi doctrine is applicable.

b. This Court and the Accardi doctrine

In Hebbville, we stated that “We have previoudy indicated that, generally, an

administrativeagency should follow itsow n established rules, regul ations and procedures.”

Hebbville, 369 Md. at 455, 800 A.2d at 777" In our recent case of Maryland

1 Qur research reflects that there isan abundanceof authority apartfrom Accardi for
this general doctrine that administrative agencies should follow and are generally bound to
follow their own established rules, regulations and procedures. See the following sampling
of recent out-of-state cases to this effect: Hand v. State Department of Human Resources,

548 So. 2d 171 (Ala. Civ. App. 1998); Albazzaz v. Zollar, 314 111. App. 3d 97 731 N.E.2d
(continued...)
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Transportation Authority v. King, 369 Md. 274, 799 A.2d 1246 (2002), Judge Eldrige
discussed the Accardi doctrine and general principles of Maryland administrative law, and

stated:*?

11(,..continued)
787 (2000); City of North Vernon v. Funkhouser et al., 725 N.E.2d 898 (Ind. App. 2000);

Cleveland Clinic Florida Hospital v. Agency for Health Care Administration, South Broward
Hospital District, 679 So. 2d 1237 (Fla. Dist. App. 1996); Murphy v. Nelson, 260 Kan. 589,
921 P.2d 1225 (1996); The New York Times Co. v. Comm’r of Revenue, Federal Express
Corp., 427 M ass. 399, 693 N.E.2d 682 (1998); In the Matter of the Compensation of Scott,
164 Ore. App. 6,988 P.2d 449 (1999); Ogburn-Matthews v. Loblolly Partners, 332 S.C. 551,
505 S.E.2d 598 (1998); Peabody v. Home Insurance Co. and Comprehensive Rehabilitation
Assoc., 170 Vt. 635, 751 A .2d 783 (2000); Painter v. Abels, 998 P.2d 931 (W yo. 2000).
Many cases when noting or discussing this general doctrine cite Accardi. Dueto the
abundance of case law on this general principle, it would be virtually impossible to cite or
discuss every case that has cited Accardi in support for thisprinciple. In thisopinion, we
provide a background discussion of the Accardi doctrine and attempt to use those cases that
are more tailored and discuss at length theinterpretations of the Accardi doctrine and how
other jurisdictions have held itto impact, refine or alter their general rules of adminigrative

law.

2 In King, Judge Eldridge also noted the lack of discussion of the Accardi doctrine
(continued...)
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“‘It is well established that rules and regulaions promulgated by an
administrative agency cannot be waived, suspended or disregaded in a
particular case aslong as such rulesand regulationsremaininforce. ... This
rule has been recognized in federal and state jurisdictions and has become
knownasthe‘Accardi doctrine’ sinceit wasannouncedin U.S. ex rel. Accardi
v. Shaughnessy, 347 U.S. 260, 74 S.Ct. 499, 98 L.Ed. 681 (1954). There the
Supreme Court vacated a deportation order of the Board of Immigration of
Appeals because the Board and the Attorney [G]eneral failed to follow their
own regulations.’”

King, 369 Md. at 282, 799 A.2d at 1250 (quoting Hopkins v. Md. Inmate Griev. Comm 'n, 40
Md. App. 329, 335, 391 A.2d 1213, 1216-17 (1987). The Court then stated:
“InAccardiv. Shaughnessy, supra, 347 U.S. at 268, 74 S.Ct. a& 504, 98
L.Ed. at 687, the Supreme Court of the United States held that an

administrative decision is subject to invalidation because of the agency’s
‘failure to exerciseitsowndiscretion[,] contrary to existing valid regulations.’

12(,. .continued)
by this Court and how, prior to King, “this Court has not previously discussed the Accardi

doctrine as such, or even cited Accardi . . . it isclear that, at |east to some extent, a similar
doctrineis reflected in Maryland administrativelaw.” King, 369 Md. at 286, 799 A.2d at
1252. Therefore, the case sub judice presents the Court with another opportunity to further
explore the Accardi doctrine and the extent of itsapplicability to administrative proceedings
inMaryland. Wereferencethisportion of the King opinion becauseit providesaconcise and
well written discussion on the Accardi doctrine and highlights the coverage of the doctrine
by the Court of Special A ppealsand other courts and because it wasthefirst timethis Court
commented on the Accardi doctrine. In the present opinion, we later examine in more detail

some of the cases Judge Eldridge touched upon in this portion of King.
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(Emphasisin original). Subsequentlyin aseries of cases, the Supreme Court,
relyingontheAccardi case, hasrecognized arule of federal administrative law
that, with some exceptions, an administrative agency is required to follow its
own procedures or regulations. See, e.g., United States v. Caceres, 440 U.S.
741, 751 n.14, 99 S.Ct. 1465, 1471 n.14, 59 L.Ed.2d 733, 743 n.4 (1979)
(while aviolation of agency regulaions did not raise constitutional quegions
under the circumstances, ‘ [i]t does notnecessarilyfollow, however, asamatter
of either logic or law, that the agency had no duty to obey them’); Morton v.
Ruiz, 415 U.S. 199, 235, 94 S.Ct. 1055, 1074, 39 L.Ed.2d 270, 294 (1974)
(‘Where the rights of individuals are affected, itis incumbent upon agencies
to follow their own procedures. Thisis so even where the internal procedures
are possibly more rigorous than otherwise would be required’); Service v.
Dulles, 354 U.S. 363, 372, 77 S.Ct. 1152, 1157, 1 L.Ed.2d 1403, 1410 (1957)
(‘[R]egulations validly prescribed by a government administrator are binding
upon him as well as the citizen, and . . . this principle holds even when the
administrative action under review is discretionary in nature’). But, cf.
American Farm Lines v. Black Ball Freight Service, 397 U.S. 532, 538-539,
90 S.Ct. 1288, 1292-1293, 25 L.Ed.2d 547, 552-553 (1970).1**

¥ Aswe indicated supra, where internal regulations are enacted merely to facilitate

administrativeinternal agency policiesand are not necessary to afford significant procedural
protections, strict compliance with the agency’s policies is not required, i.e., the exception
tothe Accardi doctrine. In American Farm Lines, the Supreme Court held that the Interstate
Commerce Commission’s failure “to require grict compliance with its own rules” did not
render voiditsorder grantingamotor carrier’ sapplication f or tempor ary authority to provide
carrier service, concluding that substantial compliance existed and that the absence of strict
compliance “did not prejudice” other carriers who objected to the application. American
Farm Lines, 397 U.S. at 537-38, 90 S. Ct. at 1291-92, 25 L . Ed. 2d at 552 (emphasis added).

We shall discuss infra, in more detail those cases discussing the exception to the Accardi

(continued...)
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“The Court of Special Appeals has recognized or applied the Accardi
doctrinein numerousopinions. See, e.g., Anastasiv. Montgomery County, 123
Md.App. 472, 491, 719 A .2d 980, 990 (1998); G&M Ross v. Bd. of License
Commissioners, 111 Md.App. 540, 543, 682 A.2d 1190, 1192 (1996); Board
of School Commissioners v. James, 96 Md.App. 401, 421-422, 625 A.2d 361,
366-367 cert. denied, 332 M d. 382, 631 A.2d 452 (1993); Board of Education
of Baltimore Co. v. Ballard, 67 Md.App. 235, 239-243,507A.2d 192, 194-196
(1986); Board of Education v. Barbano, 45 Md.App. 27,41-42,411 A.2d 124,
131-132(1980); Hopkins v. Maryland Inmate Grievance Commission, 40 Md.
App. 329, 335-338, 391 A.2d 1213, 1216-1217 (1978). The Court of Special
Appeals has taken the position that, in situations where the Accardi doctrine
is applicable, it does not matter whether one was prejudiced by the failure of
the agency to follow its procedures or regulations. See, e.g., Board of
Education of Baltimore Co. v. Ballard, supra, 67 Md.App. at 239 n.2, 507
A.2d at 194 n.2.

“Althoughthis Court hasnot previously discussedthe Accardi doctrine
as such, or even cited Accardi v. Shaughnessy, supra, 347 U.S. 260, 74 S.Ct.
499, 98 L.Ed. 681, it isclear that, at |east to some extent, asimilar doctrineis
reflectedin Maryland administrative law. Thus, the judicial review section of
the Maryland Administrative Procedure A ct provides that a reviewing court
may ‘reverse or modify the[administrative] decision if any substantial right of
the petitioner may have been prejudiced because a finding, conclusion, or
decision. .. (iii) resultsfrom an unlawful procedure[or] (iv) isaffected by any
other error of law . ...” Code (1984, 1999 Repl. Vol.), § 10-222(h)(iii) and
(iv) of the State Government Article. 4

“Moreover, numerous opinionsof this Court have involved thereview
of agency action to determineif the agency complied with its regulationsand
required procedures. See, e.g., Board of Physicians v. Levitsky, 353 Md. 188,
206-207, 725 A.2d 1027, 1036-1037 (1999) (An agency’s violations of
procedureswhich do not ‘ compromise the accused’ s opportunity forafull and
fair hearing onthecharges,” or whichwerenot raisedduring theadminigrative
proceedings, furnish no basis to invalidate the agency’s decision); Dept. of
Corrections v. Howard, 339 Md. 357, 369-370, 663 A.2d 74, 80 (1995) (The

13(_..continued)
doctrineand what they indicate for the scope of the Accardi doctrine as we now adopt it for

Maryland courts.
14 See supra footnote 3.
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failure of an agency to complete an investigation within the time set forth in
aregulation did * not refl ect any prejudice . . . that was caused by the delay,’
and therefore the administrative decision was affirmed); Ward v. Dept. of
Public Safety, 339 Md. 343, 353, 663 A.2d 66, 71 (1995) (Where the
suspension of an employee was not authorized by the agency’ sregulation, the
suspensionwasvacated); Heft v. Md. Racing Commission, 323 Md. 257, 265,
592 A.2d 1110, 1114 (1991); Resetar v. State Board of Education, 284 Md.
537, 550, 399 A.2d 225, 232, cert. denied, 444 U.S. 838, 100 S.Ct. 74, 62
L.Ed.2d 49 (1979). In addition, we have recognized that, under some
circumstances, mandamus or other traditional actions may lie to enforce
administrative compliance with procedural requirements or duties. Gisriel v.
Ocean City Bd. of Sup’rs Elections, 345 Md. 477, 496-500, 693 A.2d 757,
767-769 (1997), cert. denied, 522 U.S. 1053, 118 S.Ct. 702, 139 L.Ed.2d 645
(1998), and cases there cited; Md.-Nat’l Cap. P. & P. Comm’n v. Craw ford,
307 Md. 1, 17, 511 A.2d 1079 (1986).”

Id. at 284-87, 799 A.2d at 1252-53 (one alteration added) (emphasis added).

¢. The Various Applications of the Accardi doctrine.

As was noted in King and as we indicated supra, the Accardi doctrine has been
applied in many different situaions. The actud holding in Accardi was somewhat limited
and our research refl ectsthat there are two basic interpretations of the Accardi doctrine On
the one hand, there isa body of caselaw subsequent to Accardi which has held that an
agency’ sfailureto comply withitsownrules dways automatically nullifiesits action where
theregulation is promulgated to affect fundamental rights derived from the Constitution or
afederal statute.

On the other hand, thereis a body of case law which has held the Accardi doctrine
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applicable to a wider variety of administrative regulations, i.e., regulations including and
regulations beyond those promulgated to protect fundamentd rights derived from the
Constitution or a federal statute. This line of cases proposes a more general, more
encompassingruleimplicating thedoctrine, thereby extending the scope of Accardi. Insuch
cases some courts have held that violations of agency regulations generally are still per se
violationsof Accardi. However, most importantly, in thisbody of case law alarge number
of cases have held that when Accardi is implicated, and the Accardi exception does not
apply, the agency decision may, even then, be overturned upon a showing of substantial
prejudiceonthe part of the complai nant asaresult of the agency’ sviolation of itsprocedure.

Aswe haveindicated, there are al so cases subsequent to Accardi that involved “less
fundamental” agency created rights and out of these cases, beginning with American Farm
Lines, the general exception to Accardi has been formed. This exception, as we indicated
supra, proposes that when purely internal agency procedures aredeparted from, thereis no
per se requirement that the agency action subsequently be set aside. Generally, the whole
of the body of case law discussing Accardi supports that even when a “lesser” agency
regulation is violated, the agency action can nonetheless be subject to invalidation if the
complainant can show substantid prejudice as aresult of the agency action.

Subsequent to Accardi, in Service v. Dulles, 354 U.S. 363, 77 S. Ct. 1152, 1 L. Ed.
2d 1403 (1957), the Supreme Court applied the Accardi doctrine to vacae the discharge of

a Foreign Service Officer because the Secretary of State had not followed the Department
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of State regulations gratuitously limiting the Secreary’s review of State Department
empl oyment termination decisionsto thosethat were adverseto anemployee. The Secretary
had reversed a decision favorable to John Service, whereupon Service challenged the
Secretary’ saction on the grounds that it violated the Secretary’ sregulation. The Supreme
Court stated that “[R]egulations validly prescribed by a government administrator are
binding upon him as well as the citizen, and . . . this principle holds even when the
administrative action under review isdiscretionary in nature.” Service, 354 U.S. at 372, 77
S.Ct.at 1157, 1 L. Ed. 2d at 1410. The Supreme Courtacknowledged that the Secretary of
State was not obligated to adopt “rigorous substantive and procedural standards. . . [but]
having done so he could not, so long as the Regulations remained unchanged, proceed
without regardto them.” Id. at 388,77 S. Ct. at 1165, 1 L. Ed. 2d at 1418 (alteration added).
It appears that in Service, the Supreme Court held that an agency's falure to afford an
individual safeguard required under its own gratuitous procedural regulations governing
employeedismissalsmay result in theinvdidation of the administrative determination, even
iftheregulationisnot constitutional ly mandated or when regul ationsaremoregenerousthan
astatute requires. But, it should be noted, that the prejudice in Service was clear.

In Vitarelli v. Seaton, 359 U.S. 535, 79 S. Ct. 968, 3 L. Ed. 2d 1012 (1959), the
Supreme Court reinstated an employee of the Department of Interior, who had been
discharged without receiving prescribed procedural safeguards, even though the agency

could have dismissed him summarily had it not |abeled the dismissal a security discharge.
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Vitarelli was an employee of the Department of the Interior and held a position not
designated as “sensitive.” He had no protected Civil Service status, and therefore could
have been discharged summarily without cause. Purporting to proceed under the Act of
August 26, 1950, Executive Order No. 10450 and departmental regulationsprescribing the
procedure to be followed in “security risk” cases the Secretary of the Department of the
Interior suspended Vitardli and served himwith written chargesthat dueto his* sympathetic
association” with Communists or Communist sympathizers, and other simila alleged
activities, his continued employment might be “contrary to the best interests of national
security.” At a subsequent hearing before a security hearing board, no evidence was
adduced in support of these charges on the grounds of him being a security risk and no
witness testified against Vitarelli. However, Vitardli himself and four witnesses who
testified for him were subjected to an extensive cross-examination which went far beyond
the activities specified in the charges.

Subsequently, Vitarelli was sent a notice of dismissal stating that it was “in the
interest of national security” and for thereasons set forth in the charges. In 1956, he filed
acomplaint for aDeclaratory Judgment alleging that hisdischargewasillegal and requested
an injunction directing his reinstatement. While the case was pending, a copy of a
“Notificationof Personnel Action,” dated September 21, 1954, stating that it was*“arevision
of and replaces the original bearing the same date,” was filed in the court and a copy was

delivered to Vitarelli. This notification was identical with one issued September 21, 1954,

-32-



except that it omitted any reference to the reason for Vitarelli’s discharge, i.e., security
reasons, and to the authority under which it was carried out. The Supreme Court held that
having chosen to proceed against Vitarelli on security grounds, the Secreary wasbound by
theregulationswhich he had promulgated for dealing with such cases, eventhough Vitarelli

could have been discharged summarily and without cause independently of those
regulations. Moreover, the Court mentioned that the record reflected that the proceedings
leading to Vitarelli’ s dismissal from Government service on grounds of national security
violated his procedural rights “in at least three material respects’ under the applicable
departmental regulations. Id. at 540, 79 S. Ct. at 973, 3 L. Ed. 2d at 1017. First, the
statement of chargesserved upon Vitarelli was vague and not specific and detailed. Second,
the regulations required that hearings bef ore security hearing boardsbe “orderly” and that
“reasonable restrictions shall be imposed asto relevancy, competency, and materiality of
mattersconsidered.” InVitarelli’shearing thiswasnot so, because as hishearing proceeded
it devel oped into awideranginginquisition delving into thishiseducational, social, political
and religious beliefs. Third, theregulations gavethe employee the right to cross-examine
any witnesses offered in support of the charges, but at his hearing Vitarelli was questioned
at length concerning information supplied by an informant who was not called to testify and
thusnot subject to cross-examination by Vitarelli. It wasargued that Vitarelli’ sfundamental
constitutional rights were violated.

InMontillav. Immigration and Naturalization Service, 926 F.2d 162 (2nd Cir. 1991),
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the case petitioner heavily relies upon, the United States Court of Appeals for the Second
Circuit discussed Accardiin acase involving aresident alien who appealed an immigration
judge’ sdecision to deport him pursuant to the Immigration and Nationality Act of 1952. It
involved a faillure by the agency to follow its regulations in respect to a fundamental
constitutional right — the right to counsel. Specifically, Mr. Montilla daimed that the
Immigration judge committed reversible eror when he failed to follow the INS regulations
regarding an alien’ sright to counsel in deportation proceedings. Mr. Montillaclaimed that
thejudge failed to comply with 8 C.F.R. 242.16(a) because Mr. Montilla sresponse to the
judge’ sinquiry into whether he wanted to have counsel present at the hearing demonstrated
his complete ignorance of the nature of the privilege available to him and the record
reflectedthat Mr. Montillanever “faced and decided” the question. Theregulation required
thejudgeto ensurethat Mr. Montillaanswered and understood thequestion. Ultimately, the
court held that Mr. Montilladid not knowingly and voluntarily waive his right to counsel.

The Second Circuit, after reviewing Accardi, adopted astrict application of Accardi
and held that where the fundamental rights or interests of the objecting party are involved,
any violation of agency regulationsis aper se violation of the doctrine. In so holding the
Second Circuit reasoned:

“ Asa practical matter, to remand for agency compliance with its own
ruleswould actively encourage such compliance. Careless observance by an
agency of its own administrative processes weakens its efectiveness in the

eyes of the public because it exposes the possibility of favoritism and of
inconsistent application of the law.”
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Montilla, 926 F.2d at 169 (citing McKart v. United States, 395U.S. 185, 89 S. Ct. 1657, 23
L. Ed. 2d 194 (1969)). That Court went on to hold that “ For these reasons, we hold that an
alien claiming the INS has failed to adhere to its own regulations regarding the right to
counsel in adeportation hearing . . . . All that need be shown is that the subject regulations
werefor the alien’s benefit and that the INSfailed to adhere to them.” Id. at 169. In other
words, this holding of the Second Circuit reflects afinding of per se reversible error, even
in the absence of proof of prejudice, when the agency rule in question affects individual
fundamental and constitutional rights.*®

In United States v. Heffner, 420 F.2d 809, 811 (4th Cir. 1969), the United States
Court of Appealsfor the Fourth Circuit citing Accardi, said “[a]n agency of the government

must scrupulously observerules, regulations, or procedureswhich it has established. When

> We note that even the Second Circuit went on in its subsequent case of Waldron
v. Immigration and Naturalization Service, 17 F.3d 511,518 (2nd Cir. 1994), and recogni zed
that “where an INS regulation does not affect fundamental rights derived from the
Constitution or a federal statute, we believe it is best to invalidate achallenged proceeding
only upon a showing of prejudice t0 the rights sought to be protected by the subject
regulation.” (emphasis added). In Waldron the Second Circuit appears to have recognized
the exception to the Accardi doctrine for an agency “regulation which relates to less
fundamental, agency-created rightsand privileges. . . where no prejudicehas been shown.”

Id. at 518.
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it failsto do so, its action cannot stand and courts will strike it down.” The Fourth Circuit
went on to hold that “ Nor doesit matter that these IRSinstructions. . .werenot promulgated
in something formally lebeled a ‘Regulation’ or adopted with strict regard to the
Administrative Procedure Act; the Accardi doctrine has a broader sweep.” Id. at 812.

In Heffner, Internal Revenue Service(IRS) special agentsfailed to follow their own
procedures regarding the interrogation of taxpayers suspected of aimind tax fraud. On
October 3, 1967, the IRS voluntarily issued instructions to all Spedal Agents of the
Intelligence Division and those instructions were reported in “IRS News Release No. 897,
Oct. 3, 1967.” With theseinstructions, the Fourth Circuit noted, the IRStook upon itsdf the
obligationto givetaxpayers, beforeinterrogation, noticethat they were suspected of crimina
tax fraud and imposed the further obligation to give full Miranda warnings before seeking
incriminating statements. Thus the regulations were designed to protect individuals
fundamental rightsto be made awareof the nature of the charges against them and to be sure
that individuals were apprised of their rights to be represented by counsel, thar right to
remain silent, etc., all fundamental rights. The defendant’ s interview occurred almost two
months after these instructions had been announced, yet, twice, the Special Agent failed to
comply with them during the investigation. First, the Special Agent never warned the
defendant that “as a special agent, | have the function of investigating the possibility of

criminal tax fraud. Second, the defendant was never advised that he could ‘ retain counsel.

Id. at 811.
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Some states have specifically addressed Accardi at length. In Dugan v. Delaware
Harness Racing Commission, 752 A.2d 529, 531 (Del. 2000), the Supreme Court of
Delaware, when discussing a Harness Racing Commission rule stated that:

“Weassumethat the Commissonwasnot required by either the United

States Constitution or by statute to adopt aprima facie rule of evidence that

was conditioned on establishing certain other procedures. Nevertheless the

United States Supreme Court has held that once an agency does adopt such

regulations, ‘it does not necessarily follow . . . that the agency has no duty to

obey them. “Wheretherightsof individuals are affected, it isincumbent upon

agencies to follow their own procedures.”’ If an agency rule is designed

‘to afford. . . due process of law by providing safeguards against essentially

unfair procedures,” the action which results from the violation of that ruleis

invalid.” [Footnotes omitted.]

It is this strict interpretation of Accardi that has been adopted and applied by the
Court of Special Appealsinits casesto date. Aswe have indicated, the Court of Special
Appeals has held that when a regulation “affects individual rights and obligations,” or
confers “important procedural benefits upon individuds,” then Accardi is applicable and
thereis aper se violation when an agency failsto adhere to such regulations. Aswdl, the
Court of Special Appeas has held that prejudice, where Accardi is applicable and its
exception is not, need not be shown. See Board of Educ. of Balt. Co. v. Ballard, 67 Md.
App. 235, 239 n.2, 507 A.2d 192, 194 n.2 (1986). We shall modify this podtion.

Cases Applying Accardi and Requiring Prejudice
From the sampling of the Court of Special Appeals cases, and other cases discussed

above, it appearsthat, under the reasoning of those cases, an agency’ sfailureto comply with

its own rules, especially where those rules affect fundamental rights guaranteed by the
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Constitution or a statute, might mandate invalidation of the agency action by the courts
under aper se rule. Wehold for Maryland that such an interpretation of Accardi under those
circumstancesistoo strict and too general. Other jurisdictionshave chosentoapply Accardi
in a less inclusive manner to administrative regulaions similar to the way we have
interpreted our own APA provisions and our general rule in those cases in which the APA
isnot applicable. In other cases some jurisdictions have further chosen to require that, in
any event, claimants must demonstrate prejudice reaulting from the violation to have the
agency action invalidated. We hold that this rationale reflects a more widely accepted
interpretation of Accardi andismorein linewith casesarisingfrom the Supreme Court, and
elsewhere, since Accardi. Moreimportantitisin linewith Maryland public policy concerns
as expressed by the Legislature in the APA for agencies that come under the APA’s aegis.

In United States v. Caceres, 440 U.S. 741, 751 n.14, 99 S. Ct. 1465, 1471 n. 14, 59
L. Ed. 2d 733, 743 n.14 (1979), the Supreme Court held that while a violation of agency
regulationsdid not raise constitutional questions under the circumstances of that criminal
case, “[i]t does not necessarily follow, however, as a matter of either logic or law, that the
agency had no duty to obey them.” Inthat case, the Supreme Court granted certiorari to
decidewhether evidenceobtained in violation of the IRSregulations may be admitted at the
criminal trial of ataxpayer accusad of bribing an RS agent. Specificaly, Caceres moved
to suppressthetaperecordingsbecauseall of theauthorizationsrequired by thedetailed RS

regul ationshad not been secured. Approval by asmany asthreedifferentlevelsof authority
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pursuant to the IRS regulations might have been required depending upon the type of
surveillance. The Government successfully argued that “suppression is especially
inappropriate because the violation of the regulation was neither deliberate nor prejudicial,
and did not affect any constitutional or statutoryrights.” Id. at 743-44,99 S. Ct. a& 1467, 59
L. Ed. 2d at 738.

In Marshall v. Lansing, 839 F.2d 933 (3rd Cir. 1988), the Third Circuit stated that
“a court can set aside agency action which fails to comply with the agency's own
regulations, at least where the regulations are designed to protect theindividual grievant,”
implying that a court has some discretion regarding what to do in the context of an agency
violation. Id. a 943. However, in that same opinion, the Third Circuit went on to cite
Accardifor the proposition that a“writ of habeas corpuswill issuewhere[a] federal agency
fails to comply with its own regulations,” implying that aremand is mandatory where an
agency violatesitsown regulations. Id. (citing Accardi, supra). Y et, very recently in Moi
Chong v. District Director, INS, 264 F.3d 378, 389 (3rd Cir. 2001), the Third Circuit seemed
to adopt the requirement that claimants demonstrate prejudice and stated that “to warrant
reversal, the [regulation] violation must have prejudiced Chong.” (alteraion added)
(emphasis added).

Heffner, supra, which seemingly adopted the per se rule for invalidaing an agency
action when an agency does not “scrupulously observe” any of its rules, regulations or

procedures, was recently discussed by the Fourth Circuit in United States v. Morgan, 193
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F.3d 252 (4th Cir. 1999). In that case, that Court emphasized that an agency’s failure to
afford anindividual procedural safeguardsrequired under itsown regulationsmay resultin
the invalidation of the ultimate administrative determination. See e.g., Delgado-Corea v.
INS, 804 F.2d 261 (4th Cir. 1986). However, in Morgan, the Fourth Circuit noted that
although the Accardi doctrine originally contemplated that an agency’s failure to comply
with its own ruleswould automatically nullify its action, referring to Heffner, the Supreme
Court has since required that claimants demonstrate prejudice resulting from the violation
unless “the rules were not intended primarily to confer important procedural benefits upon
individuals in the face of otherwise unfettered discretion” or unless *an agency required by
rule to exercise independent discretion has failed to do so.” Morgan, 193 F.3d at 267
(quoting American Farm Lines, 397 U.S. at 538-39, 90 S. Ct. 1292, 25 L. Ed. 2d at 553
(1970)).

In Martinez-Camargov. Immigration and Naturalization Service, 282 F.3d 487, 491
(7th Cir. 2002), the Seventh Circuit, in discussing whether the regulatory violation at issue
In that case caused prejudice, sated how requiring such a showing when the regulation
involved does not affect afundamental right of the Constitution, “ strikesthe proper balance
between recogni zing the need for administrative agenciesto follow their own ruleswith the
practical reality that not every agency violationimpactsan[individual’ s| substantiverights.”

The Court of Appeals for the Ninth Circuit, relying on American Farm Lines, has

held that the INS's failureto follow its own regulaions would not invalidate a deportation
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proceeding unless (1) “the regulation serves apurpose of benefit to the alien,” and (2) “the
violation prejudiced interests of the alien which were protected by the regulation.” United
States v. Calderon-Medina, 591 F.2d 529, 531 (9th Cir. 1979) (emphasis added).

In Stenholdt v. Federal Aviation Administration, 314 F.3d 633 (D.C. Cir. 2003), the
United States Court of Appeds for the District of Columbia Circuit, held that the Court
lacked authority to review the federal agency’s decision not to renew an inspector’s
qualificationto perf orminspectionsof aircratand, further, specifically discussing prejudice,
held that the inspector was not prejudiced by the agency’ s alleged failureto follow its own

gratuitous rules. That Court stated:

“In addition to arguing that the FAA erred in the substance of its
decision, asubject over which wehaveno jurisdiction, Petitioner additionally
asserts that the FAA failed to follow its own procedures - specifically, the
procedures set out for the renewal of designationsin FAA Order 8130.24. In
support of our jurisdiction to review thisclaim, Petitioner rdies upon United
States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 74 S. Ct. 499, 98 L. Ed.
681 (1954). The Accardi doctrine requires federal agencies to follow their
own rules, even gratuitous procedural rulesthat limit otherwise discretionary
actions. ‘ Courts, of course, havelong required agenciesto abide by internal,
procedural regulations . . . even when those regulations provide more
protection than the Constitution or relevant civil servicelaws.” Doe v. United
States Dep't of Justice, 753 F.2d 1092, 1098 (D.C. Cir. 1985) (referring to
employment regulations); see also American Farm Lines v. Black Ball Freight
Serv., 397 U.S. 532, 539, 90 S. Ct. 1288, 25 L. Ed. 2d 547, (1970). However,
Petitioner's allegation of procedural error avails him nothing. Insofar as
Petitioner demonstrates any violaion of the procedures in Order 8130.24,
such violations are without prejudice, |et alone substantial prejudice.”

1d. a 639 (emphasis added).

In Von Kahlv. Brennan, 855 F. Supp 1413, 1421 (M.D. Pa. 1994), the United States
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District Court for the Middle District of Pennsylvania explored the Accardi doctrine and
stated:
“In this case, the regulations at issue clearly are designed to protect an
inmate's fundamental due process rights. However, because of the exigencies

of the prison disciplinary context, this court is not persuaded that a

disciplinary sanction must automatically be vacated and remanded because a

particular regulation was violated. Rather, at least in gtuations where the

minimal requirements of due process have been met, an inmate must show
prejudice to the rights soughtto be protected by the regulation claimed to be
violated.” [Emphasis added.]

In In re Application of Jantzen, 245 Neb. 81, 92, 511 N.W.2d 504, 513 (1994), the
Supreme Court of Nebraska noted that “ Agency violationsof regulations which have been
promulgated to benefit a party, by entitling the party to a substantive benefit or exemption
or to aprocedural safeguard, have been invalidated by courts.” However, that court then
went on to state that “Many courts will review a waived rule or regulation only upon a
showing of substantial prejudice 10 the complaining party.” Id. (emphasis added).

In In re Waterfront Development Permit No. WD88-0443-1, 244 N.J. Super. 426,
582 A.2d 1018 (1990), the Superior Court of New Jersey discussed Accardi in a case
involving violations of the rules of the Department of Environmental Protection (DEP) by
the Commissione of the DEP. There, that court reversed the issuance of a permit for
development by the Commission because the DEFP's rules required that the Division of
Coastal Resources issue such pamits. That court stated:

“Theprinciplewassummarized. . . in the fol lowing way:

‘“When an Administrative Agency promulgates rulesto govern
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its proceedings, these rules must be scrupulously observed. Thisisso
even when the defined procedures are “geneous beyond the
requirements that bind such agency.” For once an agency exercisesits
discretion and creates the procedural rules under which it desires to
have its actions judged, it deniesitself the right to violate those rules.

If an agency inits proceedings violatesitsrulesand prejudice results,

any action taken as aresult of the proceedings cannot stand.””

In re Waterfront, 244 N.J. Super at 434, 582 A.2d at 1021 (citations omitted) (emphasis
added).

In Henry v. Corporation Commission of the State Oklahoma, 825 P.2d 1262 (Oak.
1990), the Supreme Court of Oklahomadiscussed Accardi in acaseinvolving the appeal of
adecision of theCorporation’s Commission of the state which permitted certain gasutilities
to invoke a general rate increae. The Supreme Court of Oklahoma held that the
CorporationCommission’ sorder directing therateincrease wasinvalid becauseCorporation
Commission had failed to adhere to its own procedural rule set forth in the Corporation
Commission’ sRulesof Practice. However, that court’ s decison was based on* prejudice.”
In Henry, 825 P.2d at 1267, that court stated:

“The Oklahoma Corporation Commission is constitutionally
empowered with theauthority to makerulesgoverning procedure andpractice
before the Commission. These rules, regulations, and standards adopted by
the Commission havetheforce and effect of thelaw. When an administrative
agency such as the Commission promulgates rules to govern its proceeding
these rules must be scrupulously observed. Once the agency creates
procedural rulesit deniesitself the right to violate these rules, and an action
taken in violation of these procedural rules will be stricken down by the
courts. This doctrine was announced in the case of United States ex rel.
Accardi v. Shaughnessy.

“Itisof no significancethat the procedural rule here established by the
Commission is more generous than that required by the constitution or by
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statute. The Commission’s failure to follow its own procedural rule vitiate
such actionswhere prejudice results.” [ Footnotesomitted.] [ Emphasisadded. ]

This Case and Accardi

Requiringashowing of prejudiceisnecessary, especially in caseslikethe oneat bar,
where Patuxent wastrying to complywith proceduresand itsstaff committed meretechnical
mistakesin complying with aregulation that applied generally within theinstitution, and not
just specifically to parole revocation or renewal hearings, thus departing in aminimal way
fromaninternal directiverelaing, not to fundamental rightsbut to evidentiary matters. The
regulatory violations petitioner alleges, were insubstantial and, moreover, resulted in no
prejudice to petitioner. The Court of Special Appeals thoroughly addressed petitioner's
complaintsand properly hdd that thetitle, stated purpose, language and history of PID 110-
18 indicate that PID 110-18 was intended as a guide to Patuxent in the orderly carrying out
of itsagency business and was not intended to protect fundamental rights. While we agree
with the Court of Special Appealsthat PID 110-18 does not “confer important procedural
benefitsand safeguards’ uponindividual paroleeslik epetitioner, but rather servesto aid the
orderly transaction of Patuxent business under therule we adopt hereit would have made
no differencein theresult if it had. Both under the APA (that does not apply in this case)
and the verson of Accardi we now adopt for Maryland, prejudiceto the complainant must,
generally, be shown. Prejudiceisakey. Therewasan insufficient showing of prejudicein
the present case.

Although aguard had written the wrong inmate number on the specimen paperwork,
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petitioner signed it and then wrote his correct inmate number on it. There was additional
evidence that was sufficient to establish accurate and unambiguous identification of
petitioner’s specimen. Specifically, the laboratory results and the specimen itself were
unambiguously identified by petitioner’ sname. Petitioner’ s name was unlikethe name of
either of the other six inmates whose specimens were sent for testing on the same day.

Additi onally, therewas substantial evidenceto support the Board’ s“chain of custody
finding.” Theuse of theincorrect identification number on theform, when that number was
listed on the document linedirectly abovewhere petitioner affixed his signature to verify
that he had given that particular specimen and hand wrote in his correct inmae number next
to his signature, vitiates aganst a conclusion that he was prejudiced. In fact, as the Court
of Special Appealsopined, therewaslittle possibility of confusion of petitioner’ s specimen
from the failure to maintain a technically proper chain of custody due to the fad that
petitioner’ s name was unlike the others, petitioner signed his name under the incorrect
number and wrotein, himself, hiscorrect inmatenumber, and thetesting company used only
one number to test and attribute the specimen to petitioner. The evidence was sufficient to
support the Board's finding that the positive specimen, while the paperwork was both
incorrectly and correctly numbered, was petitioner’ s specimen, and that the chain of custody
was never broken.

Petitioner also claimsthat PID 110-18 wasviolated because PID 110-18 requiresthat

the officer taking custody of the urine specimen “ securea piece of Evidence Tape over the
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cap.” The clear purpose of the evidence tape procedure is to secure the specimen from
tampering. Inthe casesub judice, petitioner himself secured the evidence tgoe over hisown
sample. Thus, even though the officer did not technically comply with PID 110-18, i.e..
affix the tape himself, petitioner did. The procedure that required that the tape be affixed
was still followed, albeit that petitioner seded hisown sample. It wassealed with tgpe, and
thus protected, by petitioner. No preudice resulted.

Wehold that the record reflects that thereis sufficient evidence in the administrative
record to support the Board's finding that the pasitive urine specimen was petitioner’s
specimen and because we hold that petitioner has not proven tha he was prejudiced by
Patuxent’ sstaff’ stechnical infractions, theBoard’ sdecisionis, for thereasons steted herein,
affirmed.

Conclusion

Consistent with our own APA in respect to the agenciesto which it applies, we adopt
for other administrative agencies, the Accardi doctrine as we modify it and hold that an
agency of the government generally must observe rules, regulationsor procedures which it
has established and under certain circumstances when it fails to do so, its actions will be
vacated and the matter remanded. This adoption is consistent with Maryland’s body of
administraivelaw, which generdly holdsthat an agency should not viol ateitsownrulesand
regul ations.

In so holding we nonetheless note that not every violation of internal procedural
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policy adopted by anagency will invokethe Accardi doctrine. Whether the Accardi doctrine
appliesin agiven caseisaquestion of law that, asthe Court of Special A ppeals has opined,
requires the courts to scrutinize the agency rule or regulation at issue to determine if it
implicates Accardi because it “affects individual rights and obligations’ or whether it
confers “important procedural benefits’ or, conversely, whether Accardi isnot implicated
because therule or regulation falls within the ambit of the exception which does not require
strict agency compliance with internal “ procedural rules adopted for the orderly transaction
of agency business,” i.e., not triggering the Accardi doctrine.

Additionally, we adopt the exception to the Accardi doctrinewhich providesthat the
doctrine does not apply to an agency' s departure from purely procedural rules that do not
invade fundamental constitutional rights or are not mandated by statute, but are adopted
primarily for the orderly transaction of agency business.

Tothisextent we adopt the application and rational e of the Court of Special Appeals
in its previous applications of the Accardi. We reect, however, the Court of Special
Appeals holdings where that court has indicated that there can be aper se violation of the
doctrine in situations where it may be applicable, regardless of whether the complainant
involved was prejudiced by the failure of theagency to follow its proceduresor regulations.

Where the Accardi doctrine is applicable, we are in accord with the line of cases
arisingfrom the Supreme Court and other jurisdictionswhich have held that prejudiceto the

complainant is necessary before the courts vacate agency action. Intheinstanceswherean
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agency violates a rule or regulation subject to the Accardi doctrine, i.e., even arule or
regulationthat “ affectsindividual rightsand obligations” or affords“important procedural
benefits upon individuals,” the complainant nev ertheless must still show that prejudice to
him or her (or it) resulted from the violation in order for the agency decision to be struck
down. In other instances where an exception to Accardi applies and where an agency fails
tofollow its“internal administraive procedures” if the complainant can nonethel essshow
prejudice to a substantial right due to the violation of therule or regulation by the agency,
then the agency decision may be invalidated pursuant to the Maryland Administrative
Procedure Act. In either case, prejudice must be shown.

In summary, we affirmthe Court of Special Appeals holding that PID 110-18, the
Patuxent directive violated in the case sub judice implicatesthe Accardi doctrine, but also
implicatesthe Accardi exception for the reasons stated herein and thereasons indicated in
the intermediate appellate court’s opinion in the case in this appeal. PID 110-18 merely
provides for the orderly transaction of Patuxent business of collecting and handling urine
specimens. Theprovisionsat issue hereimplicateno fundamental congitutional rightsand
are not imposed on the agency by statute.

Moreover, wergect petitioner’ scontentionsthat he suffered prejudicein theway the
sample was handled and, by the Board’s consideration of the positive urinalysis sample
which was submitted by him. He signed the specimen document. He wrote the correct

inmate number on it; he affixed the evidence tape on the top of the jar. It washis urine
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sample. In the instant case, Patuxent daff were generdly following PID 110-18, but

committed purely technical infractions, i.e., “dotting the ‘t's’ and crossing the ‘i’s.
Petitioner failed to demonstrate prejudice.

FOR THE REASONS HEREIN STATED
THE JUDGMENT OF THE COURT OF
SPECIAL APPEALS IS AFFIRMED.
COSTS TO BE PAID BY PETITIONER.
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