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Pro Se appell ant Mayner J. Pope appeals froman order of the
Crcuit Court for Baltinore Gty that granted appellees' Mtion to
Di smss and/or for Summary Judgnent and deni ed appellant's Motion
for Summary Judgnent. Essentially appellant presents two questions
on appeal, which we restate as foll ows:

l. Did the trial court err in
concl udi ng that appellant's w ongf ul
interference with contract claim
failed to state a cause of action
because it was asserted agai nst the
enpl oyees  of a party to the
contract?
1. Ddthe trial court err in applying
the doctrine of collateral estoppel
to appellant's breach of contract
claim wth regard to factual
findings made in a prior trial, in
whi ch appell ant was a party?
We answer the first question in the negative, and therefore affirm
this part of the circuit court's judgnent. W answer the second
guestion in the affirmative. W, however, affirmthe judgnent of

the circuit court, for reasons set forth bel ow

FACTS

In her conplaint, appellant identifies herself as a tenured
speci al education teacher enployed in the Baltinore Cty schoo
system From Cctober 1987 to June 1991, appellant worked at Forest
Park H gh School (Forest Park) in Baltinore, Maryland, and was a
menber of the Baltinore Teacher's Union (BTU). In Septenber 1991,

appellant retired fromthe Baltinore Gty Public School System on
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medi cal disability retirement. The record fairly indicates that
appel l ant was a di sgruntl ed enpl oyee.

Appellees in this case are the Board of School Comm ssioners
for Baltinore Gty (the Board); Dr. Valter Anprey, t he
Superintendent of Public Instruction; Lester McCrea, the Executive
Assistant to the Board; Brenda Conley, the Director of Human
Resources for the Board; Jerrelle Francois, the Associate

Superintendent for Secondary Schools; and Annette Howard Hall, the

princi pal of Forest Park H gh School. These individual appellees
are hereinafter collectively referred to as the "individua
appel | ees. ™

At all times relevant to this appeal, an agreenent (the
Agreenent) between the BTU and the Board governed the enpl oynent
rel ati onshi p between BTU nenbers, Baltinore Cty school teachers,
and their enployer, the Board. In particular, Article IV of the
Agreenent outlines the procedure by which a teacher may seek relief
for a "grievance." The Agreenent defines a grievance as a
viol ation of any provision of the Agreenent or of the policy of the
Boar d.

To understand properly the procedural posture of this case, it
iIs necessary to explain the Agreenent's nmulti-step grievance
resolution procedure. The first step involves an informal neeting
bet ween the teacher and school adm nistrator. |If the grievance is
not resolved at the informal stage, the conpl aint proceeds up four

stages of hearings, or "levels," as referred to by the parties.
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The "Level |" hearing is conducted before the school adm nistrator.
The "Level 11" hearing is conducted before the Assistant
Superintendent. The "Level I11" hearing is conducted before the
Superintendent. The "Level 1V' hearing is conducted before the
Boar d. Finally, if the matter is still unresolved, the BTU may

nmove for final and binding arbitration. The instant dispute is
based on appellant's belief that the manner in which the Board and
the individual appellees processed two of appellant's alleged
grievances was inproper and contrary to the terns of the Agreenent.

Due to the state of the record, gleaning the facts surroundi ng
appellant's grievances is difficult. Nonetheless, we are satisfied
that the following factual description fairly represents what
occurred. During the course of appellant's enploynent, Neil Ross,
a BTU representative, filed two grievances on appellant's behal f.
The first grievance, No. 1175, was filed on June 7, 1991. 1In this
gri evance, appellant conplained that her 1990-91 annual teacher
eval uation was not tinely fil ed. The record is unclear as to
whet her appellant believes the evaluation should have been
submtted to her no later than April 1, 1991 or no later than June
1, 1991. There seens to be agreenent, however, that appellant was
actually handed the evaluation on June 3, 1991. Apparently,
appel | ant was angered nore about the eval uation, which indicated
areas in which she needed inprovenent, than about the delay.
Shortly after the filing of grievance No. 1175, appellant was

notified that she would be transferred from Forest Park to anot her
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school. In an attenpt to resist this transfer, a second grievance,
No. 1208, was filed on August 30, 1991.

On July 2, 1991 a "Level |I" hearing for grievance No. 1175 was
hel d, bypassing the informal step. The school adm nistrator
decided to take no action on grievance No. 1175. Appel | ant,
through Neil Ross, requested a "Level 11" hearing. No "Level 11"
hearing was schedul ed. Interpreting the Agreenent to allow a

grievant to appeal to the next |evel when no hearing is schedul ed,

Ross requested a "Level 111" hearing. Again, no hearing was
schedul ed for the "Level 11" hearing. This caused Ross to request
a "Level 1V' hearing. Utimately a "Level 1V' hearing was

schedul ed for Decenber 12, 1991. On appellant's behal f, Ross,
however, requested that the "Level |V' hearing be postponed, and a
"Level 111" hearing be schedul ed. A "Level 111" hearing was
schedul ed for February 28, 1992. On that day, however, the Labor
Rel ations Director apparently refused to hear the grievance.

Ross then requested that the "Level [V' hearing be
rescheduled. A date for the "Level IV' hearing was finally set for
May 29, 1992. The "Level |1V' hearing proceeded before a hearing
of ficer as schedul ed. On June 26, 1992, the hearing officer
recomended that the Board deny appellant's grievance. The Board
adopted this recomrendati on on August 25, 1992, at which tine the
decision to deny grievance No. 1175 becane final.

Appel l ant requested Ross to pursue the matter to binding

arbitration, the final procedural step under the Agreenent. The
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BTU, however, decided against arbitration. Ross notified appell ant
of the BTU s decision, and instructed appellant that she could
appeal the Board's decision to the State Board of Education w t hout
t he union. It should also be noted that during this tine, and
right up to the hearing date, school officials offered to change
appellant's evaluation to "satisfactory” in order to resolve the
entire dispute. Appellant, however, rejected this offer.

Ross pursued grievance No. 1208 directly to the "Level 111"
stage, apparently because it is common BTU practice to initiate
transfer grievances at this |evel. He indicated that appellant
|ater notified himby letter that she had decided to waive pursuit
of grievance No. 1208. Appellant, however, alleges that she only
consi dered dropping this grievance, but nmade no final decision in
this regard. According to Ross, the hearing examner ruled in the
May 29, 1992 hearing that the issue of appellant's transfer was
nmoot because appellant had since retired. In any event,
proceedi ngs on grievance No. 1208 never went forward.

As a result of both the disposition of these grievances and
appel lant's wunhappy enploynent relationship with the Board,
appellant filed several lawsuits in federal and state courts. For
our purposes here, we are only concerned wth two of these
| awsui ts.

The first suit is Pope v. Baltinore Teacher's Union, Case No.

93022046/ CL159165 (hereinafter "Pope v. BTU'). Appel lant filed
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this suit inthe Grcuit Court for Baltinore City against the BTU
wherein she alleged that the BTU failed fairly and adequately to
represent her with regard to grievances No. 1175 and No. 1208. 1In
Pope v. BTU, the trial court (Heller, J.) entered summary judgnent
agai nst appellant and in favor of the BTU. Judgnent was entered
agai nst appellant's unfair representation claimfor grievance No.
1175 (the evaluation grievance) on what we believe to be two
al ternative grounds: (1) appellant was required to exhaust her
state adm nistrative renedi es under the Education Article of the
Maryl and Code on the issue of inadequate union representation by
appealing to the State Board of Education before seeking judicial
relief; and, (2) even if not required to do so, the BTUSs
representation of appellant was fair and adequate. In reaching
this determnation, the trial court found as facts that appell ant
failed to appeal grievance No. 1175 to the State Board and that
grievance No. 1175 did not go to binding arbitration. Judgnent
was entered against appellant's unfair representation claim for
grievance No. 1208 (the transfer grievance) on the ground that it
had becone noot in light of the trial court's findings of fact that
appel  ant voluntarily waived this grievance, and that appellant had
since retired. Appel lees note in their brief that appellant
appeal ed Pope v. BTU, but that this Court affirnmed the granting of
summary judgnent. Pope v. BTU, No. 440 (Md. Ct. Spec. App., Sept.

Term Jan. 9, 1995).
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The second suit is the instant case, filed on May 27, 1994,
subsequent to Pope v. BTU. In this case, appellant filed a two-
count conpl aint agai nst appellees. 1In the first count, appell ant
sued the individual appellees, alleging that they wongfully
interfered wwith the Agreenent by failing adequately to process the
grievances. For exanple, appellant alleges that the individua
appel l ees failed to schedule hearings, failed to "act in good faith
and fair dealings,"” and failed to keep appellant from peril. I n
t he second count, appellant sues only the Board and Dr. Anprey for
breach of the Agreenent. In this count, appellant alleged that
appellee Anprey failed to schedule a Level 11l hearing for
grievance No. 1208, and that the Board failed to adhere to the
procedures outlined in the Agreenent. In total, appellant seeks
$71, 150, 000.

Rat her than file an answer to this conplaint, appellees filed
a Motion to Dsmss and/or for Summary Judgment pursuant to MARYLAND
RULES 2-322 and 2-501. Appellant filed a response thereto and al so
filed her own nmotion for sunmary |udgnent. A hearing on the
nmoti ons was held on Cctober 3, 1994. According to appellant no
transcript was nmade of that hearing. On CQctober 5, 1994, the trial
judge issued a witten order granting judgnent in favor of
appell ees on both counts of appellant's conplaint, and denying

appellant's notion for sunmary judgnent.



- 8 -
On the contractual interference count (count one), the trial
court held that the individual appellees were all enployees of the
Board. The trial court concluded, therefore, that under Maryl and
| aw this count nust be dism ssed because enpl oyees of a party to a
contract cannot be sued for interference with that contract.
Regar di ng the breach of contract count (count two), the trial
court held that the findings of fact in the prior litigation of
Pope v. BTU had coll ateral estoppel effect. According to the trial
court, the trial judge in Pope v. BTU found that appellant failed
to proceed to the final step of binding arbitration for grievance
No. 1175 and that appellant failed to proceed with the institution
of a Level 11l hearing for grievance No. 1208. Under the doctrine
of collateral estoppel, therefore, the trial court held that these
facts were established against appellant for purposes of the
instant litigation. Accordingly, the trial judge determ ned that,
under the holding of Howard County Bd. of Educ. v. Howard County
Educ. Ass'n, 61 M. App. 631 (1985), appellant inappropriately
filed suit in circuit court for breach of the Agreenent, because
appellant failed to exhaust the dispute resolution procedures of
the Agreenent. Thus, the trial court granted judgnment in favor of

appel | ees.

LEGAL ANALYSI S
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Initially, we note that the record is unclear regarding
whet her the trial judge granted a notion to dismss or granted a
nmotion for summary judgnent. Appellees' notion was couched in the
alternative requesting a dismssal "and/or" summary |udgment.
Additionally, the trial <court's witten order disposing of
appellant's action refers to both types of nptions.

The nature of the trial judge's ruling, of course, affects the
appropriate standard of review to be followed in this appeal
"When reviewing the grant of either a notion to dismss or a notion
for summary judgnent, an appellate court nust determ ne whether the
trial court was legally correct. But this determnation depends on
the nature of the relief given." Hrehorovich v. Harbor Hospital,
93 Md. App. 772, 785 (1992). In order to follow the correct
standard of review, therefore, it is necessary to determ ne what
the trial court actually did. Hrehorovich guides us in this
regard.

We conclude from the record and the trial judge's witten
order that the trial judge granted a notion to dismss on the first
count for failure to state a cause of action. We reach this
conclusion because it is fairly evident fromits witten order that
the trial court decided that, assumng the truth of the facts as
alleged in the first count of appellant's conplaint, the conplaint
does not state a claim upon which relief can be granted. See

Hr ehorovi ch, at 781-83 (1992).
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A fair review of the record and the trial judge's witten
order indicates that the trial judge granted a notion for summary
j udgnent on the second count. W reach this conclusion because the
trial court | ooked beyond the pleadings to the facts as established
in Pope v. BTU, and determ ned that judgnment agai nst appellant nust
be granted. |In other words, because it considered matters outside
the pleadings, the court was deciding a notion for summary
j udgnent. 1d.

As a result, granting the notion to dism ss count one was
proper if the trial court was legally correct when it determ ned
t hat count one of the conplaint did not disclose, on its face, a
legally sufficient cause of action. ld. at 785. Branbl e v.
Thonmpson, 264 Md. 518, 520 (1972). Ganting sumary judgnent as to
count two was proper only if there is no genuine dispute of
material fact and the novant is entitled to judgnent as a matter of
law. 1d. Brady v. Ral ph Parsons Co., 308 M. 486, 495 (1987).

To these principles, we add that an appellate court wll
affirma circuit court's judgment on any ground adequately shown by
the record, even one upon which the circuit court has not relied.
Faul kner v. Anmerican Cas. Co., 85 M. App. 595, 629 (1994).
Therefore, it is within our province to affirmthe trial court if

it reached the right result for the wong reasons. Id.
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Appellant first argues that the trial court should not have
di sm ssed her wongful interference wth contract count .
Essentially, appellant insists that the trial judge' s concl usion,
t hat under Maryland law an interference with contract clai mcannot
be mai ntai ned against these individual appellees as a result of
their status as Board agents, was incorrect.

There is no cause of action for interference with a contract
when suit is brought against a party to the contract. WI m ngton
Trust Co. v. Cark, 289 M. 313, 329 (1981). It is wdely
recogni zed that one cannot be liable for tortious interference with
his own contract. Travelers Indem Co. v. Merling, 326 M. 329,
343 (1992). The reasoning behind this rule is that a suit for
breach of contract is the appropriate renmedy. WI mngton Trust
Co., at 329-30.

These principles apply equally to enployees of parties to
contracts. "Thus, when an enployee acts within the scope of her
enpl oynent, or as an agent of her enployer, she cannot be held
liable for interfering with the contract, business rel ationships,
or economc relationships, between the enployer and another."
Bleich v. Florence Crittenton Serv., 98 M. App. 123, 147 (1993).
I ndeed, in order to sustain such a claim there nust be an
al l egation that the enployee in question sonmehow acted maliciously

for his owm notives and beyond the scope of his authority w thout
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the intent to further the interests of the enployer. 1d. at 147-48.

There can be no doubt that the individual appellees were
agents of the Board, a party to the Agreenment. |In fact, appellant
expressly alleged the sane in her conplaint. I n support of our
concl usion, as appellees correctly point out in their brief, the
Baltinmore Gty Charter provides that the Board has the power to
appoint and renove the Board Superintendent and Assistant
Superintendents, and to <confirm or reject appointnents of
principles, teachers, supervisors, directors and ot her professional
enpl oyees. BALTIMORE Q' TY CHARTER, Art. VII, 8 58(b) (1993 Repl
Vol.). As a matter of law, therefore, the individual appellees are
agents of the Board.

Nonet hel ess, appell ant argues that the individual appellees

are not Board enpl oyees because they are not listed as such in the

Agreenent's definition of "Enployee." This argunent is wthout
merit. Article I, 8 1.2 of the Agreenent defines "Enployee" as
"all classroom teachers, counselors, librarians, psychologists,

soci al workers, honme teachers, hospital teachers, departnment heads,
mast er t eachers, educat i onal associ at es, speech/ | anguage
pat hol ogists and art, nusic and physical education resource
teachers.” The term "Enpl oyee" as used in the Agreenent obviously
relates to the various classes of BTU nenbers whose enpl oynent
relationship is governed by the Agreenment with the Board. This,

however, does not nean that the individual appellees are therefore
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not agents of the Board. After all, the Agreenent is a collective
bar gai ni ng agreenent between managenent and a union for the benefit
of union nenber enpl oyees. Therefore, we would not expect the
definition of "enployee" to include nenbers of nmanagenent.

Because the individual appellees were Board agents, appell ant
failed to state a | egal cause of action, absent an allegation in
her conplaint that the individual appellees sonehow maliciously
acted for their own notives outside of the scope of their authority
and without regard for the interests of their enployer. A plain
reading of count one of appellant's conplaint alleges no such
conduct . Al t hough appellant sued the individual appellees
"individually and in [their] official capacity," and alleged that
they failed to act in "good faith and fair dealings, and . . . keep
[ her] from peril,"” under the legal principles above, this falls
woefully short of what is required to state properly a claimfor
wrongful interference with a contract against an enployee of a
party to the contract.

As aresult, the trial court was legally correct in concluding
that the wongful interference with contract count failed to state
a claim upon which relief could be granted. Accordingly, the
di sm ssal of this count is affirned.

Before turning to the next issue, we note, for the benefit of
appellant, that it was not inappropriate or unfair for appellees to
cite cases in their brief which held that appellant was required to

all ege that the individual appellees maliciously acted for their
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own notives outside of the scope of their authority and w thout
regard for the interests of their enployer. W reiterate that our
review here is to determ ne whether the trial court was "legally
correct” in dismssing appellant's wongful interference wth
contract claim Cting the law to this Court for the purpose of
explaining why the trial court was legally correct cannot,
therefore, constitute an unfair surprise. Sinply put, it was
appellant's job to nake sure her conplaint stated a | egal cause of

action.

Appel I ant next argues that the trial court erred in applying
the doctrine of collateral estoppel to the second count of her
conplaint. Appellant asserts that the factual findings in Pope v.
BTU, that appellant did not arbitrate grievance No. 1175 and did
not proceed with grievance No. 1208, should not have operated
agai nst her in the court below. Al though we agree with appell ant
in this regard, we are conpelled to affirmthe grant of summary
j udgnent agai nst her on this count.

Traditionally, under the doctrine of collateral estoppel, in
a second suit between the sane parties, even if the cause of action
is different, any determ nation of fact actually litigated in the
first case is conclusive in the second case. Mackal | v. Zayre

Corp., 293 M. 221, 228 (1982); MPC, Inc. v. Kenny, 279 M. 29, 32
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(1977). The rationale is that, as a matter of general policy, the
| aw ordinarily precludes re-litigation of matters already fairly
and fully litigated. Mirray Int'l Freight Corp. v. Gaham 315 M.
543, 547 (1989). This policy avoids nultiple |awsuits, conserves
judicial resources, and fosters reliance on judicial decisions by
m ni m zi ng the chance of inconsistent decisions. 1d.

Under the nodern approach to collateral estoppel, the
requi renent that the parties be the "same" no |onger exists. A
party to an action, therefore, may be conclusively bound by a
stranger to that action in a subsequent litigation with respect to
facts and issues actually determned in the prior action. MPC
I nc., at 35. Essentially, collateral estoppel involves a three-
part anal ysis:

1. Was the issue or fact decided in the
prior litigation identical with the
one presented in the subsequent
litigation?

2. Was there a final judgnent on the
merits in the prior litigation?

3. Was t he party agai nst whom
collateral estoppel is asserted a
party or in privity with a party to
the prior litigation?
Id. (quoting Bernhard v. Bank of America, 122 P.2d 892, 895 (Cal.
1942) (Traynor, J.)).
In addition, the fact actually litigated in the prior action

nmust have been "essential” to the judgnent in that action. G aham

at 550-52. To this end, it beconmes necessary to determ ne whet her
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judgnent in the prior action could have been rendered w thout
maki ng the factual determ nations at issue. | d. Mor eover, the
rule of collateral estoppel will not apply where review of the
judgment in the initial action was not available to the party
agai nst whom col | ateral estoppel is now sought. 1d. at 552.

Before applying this analysis, we nust first determ ne whether
the trial judge was correct to conclude that Pope v. BTU actually
established that appellant failed to proceed with the final step of
bi nding arbitration for grievance No. 1175, and failed to proceed
with the institution of step 3 for grievance No. 1208. A revi ew of
the February 1, 1994 Menorandum and Opinion issued on the record by
the trial judge in Pope v. BTU, nade part of the record in this
appeal , convinces us that the trial judge did nake these specific
factual findings. W conclude, therefore, that the trial judge was
correct in determning that these facts were previously established
agai nst appel lant in Pope v. BTU

Accordingly, we nowturn to the first part of the collatera
est oppel anal ysis. Those facts decided in the prior litigation
were indeed identical to those before the trial court in this
subsequent litigation. It is plain fromthe trial court's witten
order that it expressly and specifically relied on these very
findings in disposing of count two of appellant’'s conpl aint.

Next, Pope v. BTU ended in a final judgnent on the nerits. 1In

the February 1, 1994 Menorandum and Opi nion issued in Pope v. BTU
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the trial judge granted summary judgnment in favor of the BTU and
deni ed summary judgnent in favor of appellant. Summary judgnent is
considered a final judgnment on the nerits for purposes of
col | ateral estoppel analysis. Maryland Auto. Ins. Fund v. Soffas,
89 Md. App. 663, 670-71 (1991) (citing RESTATEMENT ( SECOND) OF JUDGVENTS
§ 27, cm. d (1982)). Additionally, it is clear that appellant was
a party to the prior litigation and is the party against whom
collateral estoppel is asserted in this subsequent litigation.

Lastly, these findings nust be "essential" to the judgnent in
the prior action. After an exhaustive review of the February 1,
1994 Menorandum and Opinion in Pope v. BTU, we conclude that the
factual findings related to grievances No. 1175 and No. 1208 were
not "essential" for a judgnent in that case. W explain.

The finding related to grievance No. 1175 to which the trial
court gave preclusive effect was that appellant never took this
grievance to the next procedural step —binding arbitration. This
specific finding was not essential to judgnent against appellant's
unfair representation claimon the first ground in Pope v. BTU
i.e., that appellant was required to exhaust her state
adm ni strative renmedi es under the Education Article of the Maryl and
Code on the issue of inadequate union representation by appealing
to the State Board of Education before seeking judicial relief.
Clearly, the trial court's judgnent in Pope v. BTU on this ground

turned solely on appellant's failure to go to the State Board as
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required by State law, not on her failure to go to binding
arbitration under the terns of the Agreenent. Stated differently,
the trial court could have rendered judgnment here w thout ever
finding that grievance No. 1175 was not arbitrated.

On the other hand, the finding in Pope v. BTU that appell ant
did not pursue No. 1175 to binding arbitration was essential to
j udgnment against appellant's unfair representation claim on the
second ground, i.e., that the BTU s representation of appellant was
fair and adequate in the first place. 1In this regard, the trial
judge in Pope v. BTU specifically held that the BTU did not
i nadequately represent appellant by refusing to arbitrate grievance
No. 1175. The trial judge held that, under the |egal standards
governing a union's representation of its nenber, the BTU acted
appropriately on behalf of appellant. Anmong ot her things, the
trial court took into consideration the nmerit of appellant's
grievance, the settlenent offers that the BTU obtained from school
officials, and the cost and burden of proceeding to binding
arbitration. |In order, therefore, for the trial court to conclude
that the BTU did not inadequately represent appellant with regard
to grievance No. 1175 by failing to arbitrate, it was essential for
the trial court to determine in the first instance that grievance
No. 1175 was not arbitrated.

The bottom line here, however, is that the failure to

arbitrate nust have been essential to both grounds. I n ot her
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words, judgnent in the prior action could have been rendered solely
on the ground that appellant did not appeal to the State Board,
wi t hout making the factual determ nation that appellant did not
arbitrate grievance No. 1175. This finding was not essential under
coll ateral estoppel analysis and, therefore, could not operate
agai nst appell ant below. See Graham at 550-52.

The finding related to grievance No. 1208 to which the trial
court bel ow gave preclusive effect was that appellant failed to
proceed with grievance No. 1208. In Pope v. BTU, judgnent was
entered against appellant's wunfair representation claim for
grievance No. 1208 on the ground that it had becone noot in |ight
of this finding and the finding that appellant had since retired.
The finding that appellant did not proceed wth grievance No. 1208
was not essential to the judgnent in Pope v. BTU because the trial
court could have found that grievance No. 1208 was noot solely on
the ground that appellant retired. Thus, the finding that
appellant failed to proceed with this grievance does not operate
agai nst her under the doctrine of collateral estoppel.

Al though we hold that the trial court should not have given
preclusive effect to the above-di scussed findings of fact, we do
point out to appellant that the trial court's interpretation of
Maryl and | aw was correct. In its order granting sunmary judgnment
agai nst appellant on count two, the trial court, citing Howard

County Bd. of Educ. v. Howard County Educ. Ass'n., 61 Md. App. 631
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(1985), stated that Maryland |law holds that where an agreenent
provides for a grievance resol ution procedure, that procedure nust
be followed and institution of a lawsuit is inappropriate. Howard
County Bd. of Educ. v. Howard County Educ. Ass'n arguably stands
for this proposition. Id. at 639-40. It is well recogni zed that
before an individual enployee may sue his enployer in court, he
must show that he exhausted contractual renedies. Dear den v.
Li berty Medical Cr., 75 Md. App. 528, 531 (1988). This rule is
anal ogous to the rule requiring exhaustion of admnistrative
renedies in the admnistrative |aw area. | d. Exhaustion of
contractual renedies applies equally to cases where the procedures
are provided by a collective bargaining agreenent, or by an
enpl oyer's rules of procedure. |d. at 532.

There are, however, the follow ng exceptions to this rule: (1)
where the enployer's conduct anounts to a "repudiation” of those
contractual procedures; (2) where the union has the "sole power" to
i nvoke the higher |evels of appeal and the union has "wongfully"
prevented the enpl oyee fromavailing herself to that process; and
(3) in the "extreme setting," where the enployee pleads wth
"precision” that it would have been "absolutely futile" to exhaust
the procedural renedies. ld. at 533-34 (citing Gover v. St
Louis-S. F.R Co., 393 U S. 324, 330 (1969); Vaca v. Sipes, 386 U.S.

171, 185 (1967); Sosbe v. Delco Elec., 830 F.2d 83 (7th Gr.
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1987)) . Even though appellant did not argue below that these
exceptions apply, we shall address themin |ight of our nandate.

Al t hough appellant alleges that the school systemfailed to
schedule certain hearings, we do not view this to be a
"repudi ation" of the Agreenent's grievance procedures. There is
substantial evidence on the record that school system officials
engaged i n neani ngful and good faith settlenent negotiations with
appel lant. Appellant eventually participated in a full evidentiary
hearing on grievance No. 1175. The school system could not have
repudi ated the grievance procedures for grievance No. 1208 because
appellant evidently termnated those procedures on her own
initiative. In addition, the procedures for grievance No. 1208
becane noot as a result of appellant's disability retirenent.

The second exception is also inapplicable. Al t hough it
appears under the Agreenent that the union had the sole power to
i nvoke the binding arbitration | evel, the BTU did not "wongfully"
prevent appellant fromavailing herself of that process. Appellant
has failed to denonstrate even a renote chance of her success at
the arbitration I evel on grievance No. 1175. Gven the nature of
grievance No. 1175, the rejected settlenent offers associated
therewith, and the costs and burdens to the BTU, the BTU s deci sion
to pursue grievance No. 1175 no further is wholly reasonable
Significantly, the BTU notified appellant that she could appeal to
the State Board, but appellant took no such action. Li kewi se, the

BTU did not "wongfully" prevent appellant from pursuing grievance
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No. 1208 because appel |l ant waived this grievance, and in any event,
No. 1208 was noot due to appellant's disability retirenent.

The third exception to the exhaustion of contractual
procedures rule is equally useless to appellant. Nowhere in her
conplaint for breach of contract did appellant plead "wth
precision” or otherwi se that it would have been "absolutely futile"
to exhaust the procedural renedies.

In light of the foregoing, we hold that the trial court should
not have given coll ateral estoppel effect to the factual findings
in Pope v. BTU that appellant failed to pursue grievance No. 1175
to arbitration and that appellant failed to proceed with grievance
No. 1208. W will not, however, reverse the trial court and remnmand
the case for further proceedi ngs, because this Court may affirma
circuit court's judgnment on any ground adequately shown by the
record, even one upon which the circuit court has not relied
Faul kner, 85 MI. App. at 629. |Independent of the factual findings
in Pope v. BTU, a review of the record in the instant case
di scl oses that there is no genuine dispute that grievance No. 1175
was not arbitrated and that grievance No. 1208 becane npot as a
result of appellant's retirenment. Therefore, it would be a waste
of judicial resources and tine to remand the case to the tria
court in order to reach the sane result initially obtained by the

trial judge's grant of appellee's notion. Accordingly, we affirm
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the trial court for reaching the right result, though for the wong

reasons. | d.

JUDGMENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY AFFI RVED

COSTS TO BE PAI D BY
APPELLANT.



