No. 132, Septenber Term 1993
PORTER HAYDEN COVPANY v. COMVERCI AL UNI ON | NSURANCE COMPANY

[Dismssal O An Appeal For Lack OF A Final Judgnent]



IN THE COURT OF APPEALS OF MARYLAND

No. 132

Septenber Term 1993

PORTER HAYDEN COVPANY

COVMERCI AL UNI ON | NSURANCE COMPANY

wur phy, C.J.
El dri dge
Rodowsky
Chasanow
Kar wacki

Bel |

Raker,

JJ.

Qpi nion by Eldridge, J.




Filed: July 17, 1995



Thi s case concerns insurance coverage di sputes between the
Porter Hayden conpany, a fornmer installer of asbestos-containing
i nsul ation products, and Commercial Union Insurance Conpany, an
insurer which allegedly provided Porter Hayden with liability
i nsurance coverage. W shall not decide the substantive issues
briefed and argued by the parties because the trial court did not
enter a final, appeal able judgnent in the action.

For many vyears, the Porter Hayden conpany installed
insulation in industrial facilities throughout the Md-Atlantic
region.! Until the 1970s, Porter Hayden supplied and installed
asbestos-containing insulation materials at nunmerous industrial
sites, including the Bethlehem Steel plant at Sparrows Point,
Maryl and. From 1941 until 1952, Porter Hayden allegedly procured
l[tability insurance from Conmmrercial Union

In 1976, Porter Hayden was first served with conplaints by

plaintiffs who alleged that they had been injured by asbestos

! Porter Hayden was fornmed in Maryland in 1966 as the result
of a nerger between H W Porter & Conpany, Inc., a New Jersey
corporation, and Reid Hayden, Inc., a Maryland corporation. In
this opinion, "Porter Hayden" refers both to the current Porter
Hayden corporation and to its predecessors.
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rel eased from products supplied and installed by Porter Hayden.
Since 1976, Porter Hayden has been sued for danages by several
thousand plaintiffs in cases based on asbestos-related injuries.
I n connection with the asbestos litigation, Porter Hayden becane
i nvol ved in insurance coverage disputes with its various liability
insurance carriers, including the Comrercial Union |nsurance
Conpany. 2

Porter Hayden first notified Comrercial Union of clains
assertedly covered by Commercial Union's policies in 1978, when
Porter Hayden was served with a second group of conplaints
comenci ng asbestos-related personal injury actions. Port er
Hayden's conprehensive general l|iability insurer at that tine,
Enpl oyers I nsurance of Wausau, infornmed Comrercial Union of the
1978 conpl aints. Soon afterwards, Porter Hayden asked Conmerci al
Union to participate in defending those clains in which the
plaintiffs' exposure to asbestos had purportedly occurred during a

peri od when Porter Hayden had al |l egedly been covered by Commerci al

Union's liability insurance policies. Commerci al Union denied
coverage on a nunber of grounds. Porter Hayden and Commerci al
Uni on disputed the issue of coverage until 1982, when Porter

Hayden, in connection with insurance coverage litigation brought by

another of its liability insurers, reached a settlenment agreenent

2 Commercial Union is a successor corporation to the Em
pl oyers' Liability Assurance Corporation, Ltd. (ELAC). In this
opinion, we refer to both the current corporation and to ELAC as
"Conmmerci al Union."
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with a nunber of its insurance carriers, including Conmercial
Union. Under the agreenent, the insurers each agreed to partici-
pate in Porter Hayden's defense with respect to all asbestos cases
filed against Porter Hayden before 1987. Nevert hel ess, the
insurers reserved their right to challenge Porter Hayden's
underlying entitlenent to coverage.

I n August 1987, Porter Hayden forwarded five recently filed
asbestos cases to Commercial Union for defense and handling.
Commerci al Union denied coverage. On Septenber 21, 1990, Porter
Hayden instituted this declaratory judgnent action against
Commercial Union in the Crcuit Court for Baltinore Gty. Inits
conplaint, Porter Hayden alleged that it had purchased from
Comercial Union a series of conprehensive general liability
i nsurance policies which provided "prem ses-operations” liability
i nsurance coverage for Porter Hayden from Novenber 25, 1941,
t hrough Novenber 25, 1952. Porter Hayden attached to its conpl ai nt
copies of tw of the liability insurance policies issued by
Commercial Union to Porter Hayden. Each policy covered a one-year
policy period, from Novenber 1948 to Novenber 1949 and from
Novenber 1949 until Novenber 1950, respectively. Porter Hayden did
not produce copies of the policies allegedly issued by Comerci al
Union for the other years during which it clainmed that coverage had
existed. Instead, Porter Hayden relied on other evidence as proof
that Commercial Union had provided it with liability insurance

coverage during that tine period. Porter Hayden asked the circuit
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court to declare that Commercial Union had a contractual duty under
all of the alleged policies of insurance, including the "m ssing"
policies, to defend it in asbestos-related litigation initiated
after 1986, and to pay, within policy limts, any judgnents awar ded
against it in such litigation. |In addition, Porter Hayden sought
its attorneys' fees and other costs incurred in bringing the
decl aratory judgnent action.

Commercial Union answered Porter Hayden's conplaint.
Wt hout conceding that coverage existed for the clains related to
t he asbestos litigation, Commercial Union admtted that it had
i ssued the 1948-1949 and 1949- 1950 policies to Porter Hayden, and
that the policies provided bodily injury liability coverage "on a
“per occurrence' basis." Comercial Union contested the existence,
terms and conditions of the m ssing policies, and rai sed nunerous
defenses to Porter Hayden's assertion of insurance coverage. In
addition, Commercial Union filed a counterclaim against Porter
Hayden for declaratory relief and for damages. In the counter-
claim Commercial Union raised issues "concerning the obligation of
Commercial Union to contribute to the defense and i ndemification
of clainms filed against Porter Hayden on or before Decenber 31,
1986." The insurer sought a declaration that it had no duty to
defend or indemify Porter Hayden under any policy with respect to
suits filed against Porter Hayden before 1987. In its damages
action against Porter Hayden, Commercial Union sought to recover

the suns which it had already spent defending Porter Hayden in
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cases filed before 1987, alleging that there was no coverage for
t he asbestos-related clains under any policy of liability insurance
ever issued by Comercial Union to Porter Hayden.

Porter Hayden noved to stay proceedi ngs under Commercia
Union's counterclaim Porter Hayden contended that the settl enent
agreement reached in the earlier insurance coverage litigation
applied to insurance coverage issues with respect to suits filed
agai nst Porter Hayden before January 1, 1987. Porter Hayden argued
that the trial court should stay proceedi ngs under the counterclaim
while certain issues raised by the counterclaimwere submtted to
arbitration, pursuant to an arbitration clause in the settlenent
agreenent. On February 21, 1991, the circuit court granted Porter
Hayden's notion and ordered that proceedi ngs under the counterclaim
be stayed pending arbitration.

After some discovery on the issues raised by Porter Hayden's
conmpl aint, Porter Hayden and Commercial Union each filed notions
for sunmary judgnent. Porter Hayden filed a notion for partia
summary judgnent, seeking a declaration of Commercial Union's
obl i gations under the 1948-1949 and 1949- 1950 poli ci es. Porter
Hayden asked the circuit court to declare that Commercial Union had
a duty under those policies to defend and indemify it in asbestos-
related litigation initiated after 1986. Porter Hayden's notion
for partial sunmmary judgnment raised no issues relating to coverage
under the m ssing policies.

In response, Commercial Union filed three separate notions
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for summary | udgnent. Each of Commercial Union's notions for
summary judgnent was based on a distinct ground. Commercial Union
argued that the Maryland statute of limtations barred Porter
Hayden's acti on. Mor eover, Commercial Union contended that the
asbestos-rel ated di sease clains against Porter Hayden fell within
"products hazards" coverage rather than "prem ses-operations”
coverage, so that Porter Hayden was precluded fromrecovery under
its "prem ses-operations” policies. In addition, the insurer
argued that it was entitled to summary judgnment with regard to al
policies because Porter Hayden had allegedly failed to give it
notice of each occurrence "as soon as practicable," as contenpl ated
by the policies.

Comrercial Union also filed a notion for partial sunmary
j udgnent, based upon the m ssing policies. Comercial Union argued
that Porter Hayden could not, as a matter of |aw, produce suffi-
cient evidence of the existence, terns and conditions of the
m ssing policies for Porter Hayden to establish coverage under the
al | eged policies.

The circuit court held hearings with respect to the various
motions for sunmary judgnent. In addition, the circuit court
conducted a "court trial" in connection with Comrercial Union's
motion for partial summary judgnent based on the m ssing policies.
At the beginning of the "court trial,"” the circuit court nade the

foll ow ng statenent:
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"The Court is going to hold sub curia the

i ssue of the partial summary judgnent regard-

ing the lost policies and we will take testi-

mony today on that issue, which is a Court

trial on that issue.”
Wi | e acknow edgi ng that this procedure m ght not be in accordance
with "the summary judgnent rule,"® counsel for both sides acqui-
esced in the procedure.

On February 14, 1992, the circuit court issued a series of
orders in the case. The court granted Porter Hayden's notion for
partial summary judgnent wth respect to Commercial Union's
obligation to defend and potentially to indemify Porter Hayden
under the 1948-1949 and 1949- 1950 poli ci es. In granting Porter
Hayden's partial summary judgnent notion, the trial court held that
Maryl and | aw applied to the insurance coverage issues in the case.
The circuit court, by a series of separate witten orders, denied
each of Commercial Union's notions for summary judgnent. The
circuit court held that Porter Hayden's clains were not barred
under the applicable statute of limtations, that the asbestos-
rel ated di sease clains against Porter Hayden did not fall exclu-
sively within "products hazard" coverage, and that Commercial Union
had failed to establish that Porter Hayden's notice of occurrences
had been untinely as a matter of law. Moreover, the circuit court

held that Porter Hayden had produced sufficient evidence of the

exi stence and terns of the mssing policies so as to require a

3 Maryl and Rul e 2-501.
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denial of Commercial Union's sunmary judgnent notion with respect
to those policies. The docket entries for February 14, 1992, after
listing the above-described orders, read as follows: "Judgnent in
favor of the PItff's - Porter Hayden Co., plus cost."

Shortly thereafter, Commercial Union filed two notions "to
alter or anend judgnent.” One notion sought a nodification of the
award of attorneys' fees included in the order granting partia
summary judgnent in Porter Hayden's favor, and the other chall enged
the denial of Commercial Union's notion for sumrary judgnent based
on the statute of limtations. Each notion contained a footnote

whi ch stated as foll ows:

"I'n the decisions and orders entered by the
Court on February 14, 1992, the Court denied
four notions of Commrercial Union and granted a
partial summary judgnent notion nade by Porter
Hayden. Gven that only a partial summary
j udgment had been granted, and that such a
ruling, by definition, does not resolve all
factual and legal issues in the case, Commer -
cial Union assunmed no final judgnent had been
ent er ed. Counsel for Commercial Union has
been advised by the Cerk's Ofice, however
that final judgnent was entered on the docket
on February 14, 1992. Commerci al Union ac-
cordingly makes this notion pursuant to Mary-
| and Rule 2-53404, . | | Shoul d the Court

4 Maryland Rul e 2-534 provides in part as follows:

"In an action decided by the court, on
nmotion of any party filed within ten days
after entry of judgnent, the court may open
the judgnment to receive additional evidence,
may anmend its findings or its statenment of
reasons for the decision, may set forth addi-

(continued. . .)
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determ ne sua sponte that the entry of fina
j udgment on the docket was inappropriate in
[ ight of the actual procedural posture of this
case, Commercial Union would request that its
notion be treated as a Mdtion for Reconsi dera-
tion pursuant to Maryland Rule 2-602(a)(3)."°

The day after Commercial Union filed its notions to alter or
amend the "judgnent," one of Porter Hayden's attorneys sent a
letter to the trial court, requesting "that final judgnent be
entered under Rule 2-601. . . ." The letter suggested to the court
that its February 14th decisions and orders did "dispose of all
clains and defenses presented by the parties, and this matter now
is ripe for entry of final judgnent." In addition, the letter
di scussed Commercial Union's counterclaim which had been stayed
pending arbitration in February 1991. According to Porter Hayden's
attorney, the decisions entered by the circuit court in February
1992, resolved the issues raised by the counterclaim Consequent -
|y, Porter Hayden asked the circuit court to dism ss the counter-
claimand enter final judgnent.

On March 12, 1992, the circuit court decided Commerci al

4(C...continued)
tional findings or reasons, may enter new
findings or new reasons, may anmend the judg-
ment, or may enter a new judgnent."”

5 Maryland Rule 2-602(a) provides that "an order or other
form of decision . . . that adjudicates fewer than all of the
clains in an action . . . (1) is not a final judgnent; [and] :
(3) is subject to revision at any tinme before the entry of a
j udgnent that adjudicates all of the clains by and agai nst all of
the parties.”
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Union's notions to alter or amend the judgnent. In its witten
order, the court stated as foll ows:

"The Court has determned that the entry of

final judgnment on the docket on February 14,

1992 was inappropriate in light of the proce-

dural posture of this case. Therefore, as per

[ Conmercial Union's] request, the Court is

treating [Comrercial Union's] Mtions as

Maryl and Rul e 2-602(a)(3) Mdtions rather than

as Maryland Rule 2-534 Mdtions."
The circuit court granted Commercial Union's notions in part,
hol ding, with specified exceptions, that the statute of limtations
barred coverage with respect to clains of which Porter Hayden had
notice before Septenber 21, 1987.° |In addition, the trial court
nodi fied the award of attorneys' fees in favor of Porter Hayden,
elimnpating that portion of the award based upon Porter Hayden's
efforts to establish the existence and terns of the m ssing
policies. In a witten order captioned "Final Judgnent," the trial

court directed the entry of judgment "[i]n accordance with Rule 2-

601"7 as foll ows:

6 It is unclear fromthe record how nmany asbestos-rel ated
suits against Porter Hayden would not be covered by Comrercia
Union's insurance policies as a result of the circuit court's
nmodi fication of its order. In a hearing on Comercial Union's
motions to alter and amend the judgnent, the trial judge stated
that he believed that no suits would be affected. The |awers for
both Comrercial Union and Porter Hayden disagreed with this
conclusion. Nevertheless, there was no attenpt at the hearing to
determ ne how many suits agai nst Porter Hayden would be ineligible
for coverage under the nodified order

" Maryland Rule 2-601 provides in part as foll ows:
(continued. . .)
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"Judgnent in favor of Plaintiff Porter Hayden
Conmpany with costs and attorneys' fees, in
accordance with the Decisions and Oders
entered by the Court on February 14, 1992, as
nmodi fied by the Court on March 12, 1992.

"Al'l declarations of insurance coverage sought
by the Plaintiff in the Conplaint and First
Amended Conpl ai nt are hereby ORDERED, ADJUDGED
and DECREED in accordance with the Decisions
and Orders entered by the Court on Febru-
ary 14, 1992, and nodified by the Court on
March 12, 1992.

"CounterclaimD SM SSED w t hout prejudice."

Despite the circuit court's recitation that "all declarations of
I nsurance coverage sought by [Porter Hayden] in the Conplaint" had
been adjudi cated, the trial court's declaration of Porter Hayden's
right to coverage, even in light of the March 12th nodifications,
had been expressly limted to its rights under the 1948-1949 and

1949- 1950 policies.

(...continued)
"RULE 2-601. ENTRY OF JUDGVENT

"(a) Wien Entered. - Upon a general verdict
of a jury or upon a decision by the court
al l owi ng recovery only of costs or a specified
amount of noney or denying all relief, the
clerk shall forthwith enter the judgment,
unl ess the court orders otherw se. Upon a
special verdict of a jury or upon a decision
by the court granting other relief, the clerk
shall enter the judgnent as directed by the
court. Unl ess the court orders otherw se,
entry of the judgnent shall not be del ayed
pending a determnation of the anount of
costs."
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Commerci al Union appealed to the Court of Special Appeals.
In its appeal, Commercial Union argued that it had no duty under
any policy of insurance to defend or indemify Porter Hayden.
Commercial Union's argunments on appeal were essentially those which
it had presented to the trial court inits four notions for summary
judgnent. Conmercial Union argued that Porter Hayden's action was
tinme-barred, that Porter Hayden had failed to give tinely notice of
occurrences under the policies, that the clains involved were
exclusively clains of "products hazard" coverage, and that the
trial court "erroneously concluded that Porter Hayden denonstrated
by “clear and convincing' evidence the existence, terns and
conditions of its alleged mssing Comrercial Union policies.”
(Commercial Union's brief in the Court of Special Appeals at 2).°8
In addition, Commercial Union challenged the trial court's award of
attorneys' fees to Porter Hayden.

Porter Hayden cross-appeal ed. Porter Hayden chal | enged t hat

8 Commercial Union's statement of its argument on appea
seens to have m scharacterized the trial court's decision. Inits
nmotion for partial summary judgnment concerning the mssing
policies, Commercial Union had taken the position that Porter
Hayden could not, as a matter of law, establish the terns and
conditions of the mssing policies by clear and convincing
evidence. 1In denying the notion, the trial court held that Porter
Hayden had "produced sufficient evidence to nmeet its burden of
produci ng clear and convincing evidence necessary for it to go
forward with its clainms concerning the "lost policies."" Thus, the
trial court apparently determned only that Porter Hayden could go
to trial on its clains under the mssing policies and not, as
Comrerci al Union suggested in its brief to the Court of Specia
Appeal s, that Porter Hayden had established the terns and condi -
tions of the mssing policies by clear and convi nci ng evi dence.
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portion of the trial court's order which had held that the statute
of limtations barred Porter Hayden from coverage with respect to
certain asbestos-related clains. Furthernore, Porter Hayden
contested the trial court's decision not to award Porter Hayden its
attorneys' fees in connection with the litigation involving the
m ssi ng policies.

The Court of Special Appeals purported to reverse the
"judgnment"” of the circuit court. Comercial Union Ins. v. Porter
Hayden, 97 M. App. 442, 630 A 2d 261 (1993). After determ ning
that the controversy between the parties should be resol ved under
New York law, the internedi ate appellate court stated that "Porter
Hayden's notice [of occurrences] to Comrercial Union was not given
within a reasonable tine and, thus, was untinely as a matter of
| aw. " 97 M. App. at 470, 630 A 2d at 275. According to the
position taken by the Court of Special Appeals, Comrercial Union
woul d have no duty to defend or indemify Porter Hayden under any
policy of liability insurance allegedly issued to Porter Hayden
bet ween 1941 and 1953.

Porter Hayden noved for reconsideration. |In light of Porter
Hayden's argunents, the Court of Special Appeals, in an unreported
opinion, nodified its judgnent and renmanded the case to the circuit
court for a determnation of whether Commercial Union had waived
its right to rely on New York |law and on the defense of |ack of

noti ce.
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Porter Hayden petitioned this Court for a wit of cer-
tiorari.?® Porter Hayden presented issues relating to whether
Maryl and or New York |aw should apply to the insurance coverage
di spute, and whether Porter Hayden had provi ded Commercial Union
with tinmely notice of occurrences in connection wth the asbestos-
related clains. W granted the petition, 333 Ml. 201, 634 A 2d 62
(1993), and we shall direct that the appeal be di sm ssed.

The jurisdiction of Maryland' s appellate courts is generally
limted to appeals taken from final judgnments or from a few
appeal able interlocutory orders. See Maryl and Code (1974, 1995
Repl. Vol.), 88 12-301 and 12-303 of the Courts and Judici al
Proceedings Article. Commercial Union's and Porter Hayden's
appeal s to the Court of Special Appeals were based upon the circuit
court's orders granting Porter Hayden's notion for partial summary
j udgment, denying each of Commercial Union's notions for summary
judgnent and, in its order captioned "Final Judgnent,"” dism ssing
Commercial Union's counterclaim

Maryl and Rule 2-602 provides that a judgnent, "however
designated,” is not a final judgnent unless it disposes of the
entire action before the circuit court. Rule 2-602(a) thus states

as foll ows:

® Inits petition, Porter Hayden stated that "[t]he ori gi nal
judgnent entered by the trial court adjudicated all <clains in the
action . . . ." See Maryland Rule 8-303(b)(5).



- 15 -

"(a) GCenerally. -- Except as provided in
section (b) of this Rule, an order or other
form of decision, however designated, that
adj udi cates fewer than all of the clains in an
action (whether raised by original clam
counterclaim cross-claim or third-party
claim, or that adjudicates less than an
entire claim or adjudicates the rights and
liabilities of fewer than all the parties to
t he action:

(1) is not a final judgnent;

(2) does not termnate the action as to any
of the clains or any of the parties; and

(3) is subject to revision at any tine
before the entry of a judgnent that adjudi-
cates all of the clains by and against all of
the parties.”

Moreover, as this Court stated in Rohrbeck v. Rohrbeck, 318 Ml. 28,
41, 566 A 2d 767, 774 (1989), a final judgnment

"nmust necessarily be unqualified and conpl ete,

except as to sonething that would be regarded

as collateral to the proceeding. It nust

| eave nothing nore to be done in order to

effectuate the [trial] court's disposition of

the matter."
See also Medical Mitual v. Evander, 331 M. 301, 628 A 2d 170
(1993); Estep v. Ceorgetown Leather, 320 M. 277, 282, 577 A 2d 78,
80 (1990) (a final judgnent "nust settle the rights of the parties,
thereby concluding the cause of action"); Planning Board v.
Mortimer, 310 Md. 639, 649-651, 530 A 2d 1237, 1240-1243 (1987),
and cases there cited. Consequently, in order to constitute a
final judgnment in the present case, the circuit court's orders with

respect to Porter Hayden's notion for partial summary judgnent,
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Comercial Union's notions for sunmmary judgnent and Commercia
Union's countercl ains, taken together, would have to di spose of the
entire action before the court.

The circuit court granted Porter Hayden's notion for partial
summary judgnent. In that notion, Porter Hayden sought a decl ara-
tion of Commercial Union's obligations under the two policies of
i nsurance submtted by Porter Hayden. 1In its conplaint, however,
Porter Hayden had asked the trial court for a declaratory judgnent
with respect to all of the policies of insurance allegedly issued
by Commercial Union to Porter Hayden, including the "mssing
policies.” Thus, the trial court's declaration with respect to the
two policies of insurance covering the years 1948-1949 and 1949-
1950 resolved only part of Porter Hayden's action.

As Rul e 2-602 nmakes cl ear, an order which "adjudi cates fewer
than all of the clains in an action . . . or that adjudicates |ess
than an entire claim. . . is not a final judgnment" unless it is
properly certified as final pursuant to Rule 2-602(b).*® The

circuit court in the present case did not purport to certify its

10 Rule 2-602(b) provides for the certification of fina
j udgnent as foll ows:

"(b) Wien Allowed. - If the court expressly
determnes in a witten order that there is no
just reason for delay, it may direct in the
order the entry of a final judgnent:

(1) as to one or nore but fewer than
all of the clainms or parties; or

(2) pursuant to Rule 2-501(e)(3), for
sonme but less than all of the anmpbunt requested
in a claimseeking noney relief only."
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j udgnment under Rule 2-602(b). Consequently, the trial court's
grant of Porter Hayden's notion for partial summary judgment,
standi ng al one, was not a final judgment in the action.!!

In addition to granting Porter Hayden's notion for partial
summary judgnment, the circuit court also dismssed Comerci al
Uni on's countercl ai ns. As earlier explained, the counterclains
i nvol ved coverage for asbestos-related suits filed against Porter
Hayden before 1987, which were all egedly covered by the settl enent

agreenent reached in the earlier coverage litigation. Thus, as

11 W recogni ze that an appellate court may, in its discre-
tion, enter final judgnment on its own initiative where "the | ower
court had discretion to direct the entry of a final judgnent

pursuant to Rule 2-602(b) . . . ." Maryland Rule 8-602(e). W
shall not do so in the present case. Since the record is not fully
developed, it is not clear that Porter Hayden's attenpt to

establish coverage for each policy year can neaningfully be
characterized as a separate "claim' for final judgnent purposes,
where the underlying suits agai nst Porter Hayden generally allege
exposure to asbestos over a prolonged tine period. Thus, it is
uncertain whether the circuit court's order |limted to the two
policies is final with respect to an entire claimor party, see,
e.g., Medical Miutual v. Evander, 331 M. 301, 308-309, 628 A 2d
170, 173-174 (1993); Planning Board v. Mortinmer, 310 Md. 639, 654,
530 A 2d 1237, 1245 (1987); Snowden v. Baltinore Gas & Electric,
300 Md. 555, 563, 479 A 2d 1329, 1333 (1984); East v. G lchrist,
293 Ml. 453, 458, 445 A 2d 343, 345 (1982); Biro v. Schonbert, 285
md. 290, 294, 402 A 2d 71, 74 (1979), and cases there cited

Moreover, even if there were no question that Rule 2-602(b) could
be invoked in the present case, certification nonetheless would
seem to be inappropriate. In deciding whether to certify an
otherwi se non-final judgnent under Rule 2-602(b), courts nust
"bal ance the exigencies of the case before them with the policy
agai nst pieceneal appeals . . . ." Diener Enterprises v. Mller,
266 Md. 551, 556, 295 A 2d 470, 473 (1972). See also Wlde v.
Swanson, 314 Md. 80, 87, 548 A 2d 837, 840 (1988); Pl anning Board
v. Mrtinmer, supra, 310 Mil. at 648, 530 A 2d at 1241-1242. |In the
present case, there seens to be no reason to favor an early appeal.
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Commercial Union itself stated, the counterclai msought rulings "as
to [ Comrercial Union's] coverage obligations for asbestos-rel ated
di sease clainms filed against Porter Hayden not subsunmed by the
Conpl ai nt. " The dism ssal of Comrercial Union's counterclaim
therefore did not dispose of the coverage issues relating to suits
filed against Porter Hayden beginning in 1987, which were the
subj ect of Porter Hayden's conplaint. Consequently, in dismssing
the counterclaimthe circuit court resolved only a portion of the
action before it.

Unli ke Porter Hayden's notion for partial summary judgnent
and Comrercial Union's counterclains, three of Commercial Union's
motions for sunmary judgnment did seek relief which would have
di sposed of the entire action before the court. In each sunmary
j udgnent notion, Commrercial Union sought a declaration that it had

no obligation, wunder any policy of insurance, to defend or

indermify Porter Hayden in any asbestos-related litigation,
regardl ess of when suit was filed. The trial court, however,
deni ed Commercial Union's notions for summary judgnment. In [ight

of the requirenent that an appeal able judgnent have "a charac-
teristic of finality," Snowden v. Baltinore Gas & Electric, 300 M.
555, 563, 479 A 2d 1329, 1333 (1984), it is well established in
Maryland that the denial of a notion for summary judgnent is
ordinarily not a final judgnent from which an appeal may be taken.

In Lawence v. Dept. of Health, 247 M. 367, 371, 231 A 2d 46, 48
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(1967), this Court explained as foll ows:
"Denial of a [litigant's] notion for sunmary
judgnment is not a final order from which an
appeal to this Court wll Ilie. Li ke the
denial of a notion raising prelimnary objec-
tions, Mddleman v. Mryl and- National Capital
Park and Planning Conmn, 232 M. 285, 192
A .2d 782 (1963) . . . the denial here involved
did not determ ne the appellants' claim ad-
versely to their contention or deprive them of

t he neans of proceeding further to assert and
enforce that claim"

Accord: Merchants Mortgage Co. v. Lubow, 275 Md. 208, 212, 339 A 2d
664, 667 (1975) ("a denial of [a] notion for summary judgnent is an
interlocutory order, which is not appeal able and cannot be nade
so0"). See also Three Garden v. USF & G 318 Md. 98, 108, 567 A 2d
85, 90 (1989); Biro v. Schonbert, 285 M. 290, 402 A 2d 71 (1979).
Cf. Mandel v. O Hara, 320 Md. 103, 134, 576 A 2d 766, 781 (1990).

The circuit court's denial of Commercial Union's notions for
summary judgnment in the present case did not termnate the
litigation or prevent Commercial Union fromfurther defending its
case. Rather, the trial court's decisions nerely reflected its
determ nation that the issues presented in the notions should be
resolved at trial. Even where there is no dispute as to the
material facts, and the "technical requirenents for the entry of
[ sunmary] judgnent have been net," a Maryland trial court has the
discretion to deny a litigant's notion for summary judgment.

Metropolitan Mg. Fd. v. Basiliko, 288 M. 25, 28, 415 A 2d 582,
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584 (1980). As Judge J. Dudl ey Digges explained for the Court in
Metropolitan Mg. Fd. v. Basiliko, supra, 288 M. at 29, 415 A 2d
at 584, "a denial (as distinguished froma grant) of a summary
judgnment notion . . . involves not only pure | egal questions but
al so an exercise of discretion as to whether the decision should be
post poned until it can be supported by a conplete factual record

See also Three Garden v. USF & G supra, 318 Md. at 108,
567 A.2d at 90 (even where the denial of one party's notion for
summary judgnent is contended to be tantanmobunt to a grant of
summary judgnment in favor of the opposing party, "the trial court's
discretion to deny or defer ruling ordinarily prevents an appell ate
court fromdirecting that summary judgnent be granted").

Under certain circunstances, the denial of a notion for
summary judgnent may be appeal able under the collateral order
doctrine. See Mandel v. O Hara, supra, 320 Md. at 134, 576 A 2d at
781. See generally Montgonmery Co. v. Stevens, 337 M. 471, 477,
654 A 2d 877, 880 (1995); Public Service Commin v. Patuxent Vall ey,
300 Md. 200, 477 A 2d 759 (1984). Nevert hel ess, the collatera
order doctrine is clearly inapplicable to the present case.

It is apparent that the orders entered by the circuit court
in the present case did not finally dispose of the action. I n
particul ar, numerous issues appear to be open with respect to the

m ssing policies. Consequently, since no final judgnent was



entered in the case, we shall

12 Shoul d addi ti onal
arise inthe circuit court,

ARTRA G oup,

I nc.,

M.
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direct that the appeal be dism ssed.?

JUDGMENT OF THE COURT OF SPECI AL
APPEALS VACATED, AND CASE
REMANDED TO THAT COURT WTH
DI RECTI ONS THAT THE APPEAL BE
DLSM SSED.  COSTS IN TH S COURT
AND IN THE COURT OF SPEC AL
APPEALS TO BE EQUALLY Dl VI DED.

di sputes with respect to choice of |aw
we draw the attention of the parties to
this Court's recent decision in Arerican Mtorists |Insurance Co. v.

_ A2d __ (1995).



