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This case arises fromthe entry of a Qualified Domestic
Rel ati ons Order (“QDRO’) by the Circuit Court for Anne Arundel
County after the issuance of a judgnent of absolute divorce
ending the marriage of appellant Beverly Potts (“"Wfe”), and
appel l ee, Robert F. Potts (“Husband”). Wfe raises two
qguestions on appeal:

|. Did the |ower court err in denying
the appellant survivor benefits under the
applicable qualified donmestic relations
order notw thstanding the award to appel | ant
of one-half of the marital portion of
appel l ee’ s pensi on?

1. Did the Ilower court err in
determining that if the appellee remarries,
he may give survivor benefits to his new
spouse, even if t hat action reduces
appellant’s share of appellee’s pension?

W find no error in the court’s decision to deny Wfe
survivor benefits. To the extent that the trial court held that
Husband could reduce Wfe' s share of the pension by giving
survivor benefits to someone other than Wfe, the trial court
erred. The value of the pension in this case is to be
determ ned prior to any election of survivor benefits for the
benefit of a third party. The cost of such election shall not
reduce Wfe's share of the pension.

FACTUAL BACKGROUND
Husband and Wfe were married on May 5, 1973. Their two

children were emanci pated by age when Wfe filed for divorce on



-3-
July 14, 1999. Husband filed a counter-conplaint for divorce on
August 11, 1999. A hearing was held on June 12-14, 1999, and,
on June 28, 2000, the court granted a judgnent of absolute
di vorce. The judgnent of absolute divorce contained, anong
ot her provisions, an order “that the husband's pension is
divided on an if, as and when basis, and the 401K is to be
di vi ded equal ly, counsel to ascertain the proper amount.” No
menti on was made by the court in either the judgment of absol ute
divorce or by the parties in the transcript of the divorce
proceedi ngs provided to us of the need to prepare a QDRO. ! At
this point, the docket entries reflected that the case was
“closed,” although it was reopened when Husband filed a notion
to alter and amend with respect to the court’s ruling on the
di vision of the parties’ personal property.

In addition to the i ssue rai sed by Husband’ s notion to alter
and amend, a problem was developing with respect to a QDRO
Wfe's attorney prepared a proposed QDRO but Husband bal ked
over | anguage that would require himto el ect survivor benefits
when he drew hi s pension and to nane Wfe as “surviving spouse.”
The parties returned to court for a hearing on January 26, 2001.
The court issued its opinion on the QDRO on February 5, 2001,

anmendi ng t hat opi nion on February 12, 2001, to correct the dates

1 We were only provided with a copy of closing alguments to the divorce proceedings.



of the hearing and the judgnment of divorce.
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This case raises inportant questions
concerni ng QDRGs.

We heard the matter on June 12, 2000 and
granted the divorce on June 27, 2000. W
awar ded one-half of the marital portion of
the QDRO to Ms. Potts, which was what she
asked for.

There have been many di sputes over the
QDRGCs, which now come down to two points.
The first one is whether we can award
survivor benefits under the regular “QDRO
to Ms. Potts. She never asked for the
benefit by nanme when the divorce was
pendi ng, nor was any notion to that effect
filed while the divorce was not final.

Her present counsel argues that an award
of one-half of the marital portion of the
pension is broad enough to cover survivor
benefits. In other words, M. Potts wants it
excl uded because she didnit ask for it, and
she wants it included because we di dnit deny
it.

At first blush the answer seenms easy; if
you didnit ask for it, you donit get it.
However, our research has turned up only one
state that has ruled on the matter, nanely
Texas. In Harvey v Harvey, 905 SW 2d. 760,
the Court of Appeals indicated:

We construe Garyis first point
of error to assert that as a
matter of law the partiesi intent
reflected in the original decree
was not to grant Patricia survivor
benefits. W disagree with this
assertion. Although the original
decree di d not specifically

The anmended opi ni on
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mention “survivor benefits”, it
did expressly recognize Patrici ais
marital rights in the 3-M pension
pl an, awarded Patricia “45 per
cent of the present value of
[ Garyis] accrued benefits”, and
state that Patricia “my el ect any
form of paynent of her portion of
the available benefits.” n4l2d |In
t he absence of evidence that the
3-Mplan treated survivor benefits
as being separate and distinct
from*“retirement benefits”, and in
t he absence of any evidence of the
parties[’] intentions in that
regard, we conclude that Gary has
not denonstrated as a mtter of
| aw that the parties intended for
t he decree granting Patricia
forty-five per cent of Garyis
“retirement benefits” to exclude
survivor benefits fromthat grant.
Poi nt of error is overrul ed.

In Maryl and, survivor benefits are not
a matter of right but of the discretion of
the Court, Matthews v Matthews, 331 Md. 241.
The Court has discretion in determ ning the
formula to be used, Caldwell v Caldwell, 103
Md. 452, and can determ ne who pays for the
benefit. Al of this indicates that survivor
benefits are not an automatic tag-along to
t he division of the pension, but nust be the
subj ect of a request. We disagree with the
Texas Court.

It is little secret that the devel opi ng
field of QDROs, and |ike orders is causing
much difficulty. A QDRO is asked for, or
agreed upon, and the details are not ironed
out until the order for divorce is final,
and any change 1is difficult, but not
i npossi ble. For this reason we are seriously

2 Footnote four does not appear as part of this quotation.
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consi dering raising the question of survivor
benefits sua sponte in the future.

The second issue is whether M. Potts
can, if he remarries, give survivor benefits
to his new wife which will have the effect
of reduci ng hi s first wi f eis share
sonmewhat . [3]

This is an “if, as and when” pension. W
do not believe Ms. Potts has any right to a
specific nunber, only a share of the anount
of the pensions actually received. Again,
the parties are free to contract for this
result.

Counsel shall subm t an appropriate QDRO
inline with this opinion.

W fe appeal ed this order on February 28, 2001. On March 12,
2001, the trial court signed and filed the QDRO. Along with the
QDRO, it sent a note comenting that “Ms. Potts filed an
appeal. This may very well have been premature.” Ms. Potts
then tinmely appeal ed the QDRO on April 10, 2001.

DI SCUSSI ON
l.

Wfe's first argues that the issue of survivor benefits is

part of the overall inquiry into pensions. Consequently, she

argues, the court erred by stating that survivor benefits “are

3 Wife agrees Husband can make the election but arguesin her brief that she “is entitled to at
least the portion of the penson that she is awarded as of the date of the Judgment of Divorce.”
(Emphasisin origind.) That is, dthough Husband can make the dection, his unilatera action should not
reduce Wife' s share of the pension, and Husband should “bear the full cost of that dection.” Thisissue
isdiscussed in Part |1 of our opinion.
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not an automatic tag-along to the division of the pension, but
must be the subject of a request.” Husband argues that Wfe
shoul d have raised this issue in an appeal fromthe judgnment of
absol ute divorce, which he argues was a final judgment. At oral
argument, Wfe responded to this argunment by encouraging us to
hold that a judgnment of absolute divorce is not final until the
QDRO i s entered.

A.  ERI SA and QDROs

To frame our discussion, we begin by reviewing the
applicability of Enployee Retirenent |Incone Security Act, 29
U S C 8§ 1001 et seq. (1999)% (“ERISA”), to pensions plans and
the inmportance of QDROs in divorce proceedings in which a
pensi on plan subject to ERISAis an article of marital property.
ERI SA was first enacted in 1974, and the enpl oyee benefit plans
covered by ERI SA are set forthin 29 U S.C. § 1003, which reads,
in pertinent part:

(a) Except as provided in subsection
(b)!% or (c)!® and in sections 201, 301, and

4 Unless otherwise stated, dl references to ERISA will be to the 1999 version, the version in
force when Wifefiled for divorce.

® Pursuant to 29 U.S.C. § 1003(b), ERISA does not apply to, inter alia, governmenta and
church pension plans.

29 U.S.C. § 1003(c) concerns IRAS.
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401 [29 U.S.C. 8§ 1051, 1081, and 1101],[7
this title shall apply to any enployee
benefit plan if it is established or
mai nt ai ned- -

(1) by any enpl oyer engaged in conmerce
or in any industry or activity affecting
comrerce; or

(2) by any enployee organization or
organi zations representi ng enpl oyees engaged
in comrerce or in any industry or activity
af fecting commerce; or

(3) by both.

As previously explained in Jenkins v. Jenkins, 112 M. App.
390, 397 n. 3, 685 A 2d 817 (1996), cert. denied, 344 M. 718,
690 A.2d 524 (1997), “ERISA provisions generally prevent the
assi gnnment or distribution of the proceeds of an ERI SA qualified
plan to third parties.” See also Rohrbeck v. Rohrbeck, 318 M.

28, 30-36, 566 A.2d 767 (1989). Wth its enactnment, Congress
stated that ERISA was to “supersede any and all State |aws
insofar as they may now or hereafter relate to any enployee
benefit plan described in” 29 U S.C. 8§ 1003(a). 29 U.S.C. 8§
1144(a).

The conmbination of the anti-alienation
provision in [the U S. Labor and Tax Codes]
and the preenption provision of ERISA § 514
[29 U. S.C. 8§ 1144] &eventually raised a
guestion, apparently not anticipated by
Congress, as to the wvalidity of orders
ent ered in St ate donestic relations
proceedi ngs requiring that pension benefits
be paid to a person other than the plan

" These provisions exempt from ERISA benefit plans other than pensions plans.



beneficiary.
Rohr beck, 318 MJ. at 32.

In light of these concerns, Congress, in 1984, anended ERI SA
to relax the anti-alienation provisions so that state courts
coul d enter orders allow ng benefits to be paid to soneone ot her
than the plan beneficiary. Rohr beck, 318 MI. at 32-34. 29

U S.C. § 1056(d);® 26 U.S.C. 88 401, 414.°

829 U.S.C. § 1056(d) reads, in pertinent part:

(d) Assignment or alienation of plan benefits
(1) Each pension plan shdl provide that benefits provided under the
plan may not be assigned or dienated.
3 (A) Paragraph (1) shdl apply to the crestion, assgnment, or
recognition of aright to any benefit payable with respect to a participant
pursuant to a domestic relations order, except that paragraph (1) shall
not apply if the order is determined to be a qudified domestic relations
order. Each pendion plan shdl provide for the payment of benefitsin
accordance with the gpplicable requirements of any qudified domestic
relations order.

(B) For purposes of this paragraph--

(1) theterm "quaified domestic relations order” meansa
domestic relations order--

() which creates or recognizes the existence of an
dternate payegsright to, or assgns to an aternate payee the right to,
receive al or aportion of the benefits payable with respect to a
participant under a plan, and

(1) with respect to which the requirements of
subparagraphs (C) and (D) are met, and

(ii) the term "domestic relations order” means any judgment,
decree, or order (including approva of a property settlement
agreement) which--

(1) relatesto the provision of child support, dimony
payments, or marital property rights to a spouse, former spouse, child,
or other dependent of a participant, and

(11) is made pursuant to a State domestic relations law
(induding a community property law).

(C) A domedtic relations order meets the requirements of this
subparagraph only if such order clearly specifies-
(i) the name and the last known mailing address (if any) of the

(continued...)
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A donestic relations order neeting certain
qual ifications (hence the QDRO noni ker) for
support or distribution of property may,
however, require the allocation of all or
part of a plan participant's benefits to an
al ternate payee. Use of this ERI SA exception
allows state trial courts effectively to
alter title to otherw se untouchabl e pensi on
pl ans wi t hout violating federal |aw

Jenkins, 112 M. App. at 397 n. 3. From a practical point of
view, a QDRO allows divorcing parties to avoid a lunmp sum

paynent and the tax consequences that acconpany such a paynent.

§(...continued)
participant and the name and mailing address of each dternate payee
covered by the order,

(i) the amount or percentage of the participant's benefits to be
paid by the plan to each such dternate payee, or the manner in which
such amount or percentage is to be determined.

(ii1) the number of payments or period to which such order
applies, and

(iv) each plan to which such order gpplies.

(D) A domedtic relations order meets the requirements of this
subparagraph only if such order--

(i) does not require aplan to provide any type or form of
benefit, or any option, not otherwise provided under the plan,

(i) does not require the plan to provide increased benefits
(determined on the basis of actuarid vaue), and

(iii) does not require the payment of benefits to an dternate
payee which are required to be paid to another dternate payee under
another order previoudy determined to be a qudified domestic relations
order.

(J) A person who is an dternate payee under aqudified
domestic relations order shal be considered for purposes of any
provison of this Act a beneficiary under the plan. Nothing in the
preceding sentence shal permit a requirement under section 4001 [29
U.S.C. 8§ 1301] of the payment of more than 1 premium with respect to
aparticipant for any period.

(K) The term "dternate payee' means any spouse, former
spouse, child, or other dependent of a participant who is recognized by
adomestic relations order as having aright to receive dl, or a portion
of, the benefits payable under a plan with respect to such participant.

® These provisions relate to the Internal Revenue Code.
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See Freedenburg v. Freedenburg, 123 Md. App. 729, 751, 720 A 2d
948 (1998).

The QDROis the required mediumto ensure that the alternate
payee recei ves paynent under the enpl oyee spouse’ s pension pl an.
The fact that the enployee may predecease the non-enployee
spouse makes the issue of survivorship rights in the pension
very inportant. Pursuant to a divorce, a non-enpl oyee spouse
may, with a valid QDRO, be nanmed the survivor under a pension
pl an. 26 U.S.C. § 414(p)(5) (2000); 29 US.C 8§
1056(d) (3)(F) (i) (2000). If the court does not order the
enpl oyee spouse to el ect survivor benefits, however, the non-
enpl oyee spouse will lose rights to them by virtue of the
di vorce. See Joan M Krauskopf and Sharon Burgees Seiling, A
Pilot Study on Marital Power as an Influence in Division of
Pensi on Benefits at Divorce of Long Term Marriages, 1996 J.
Disp. Resol. 169, 173 (1996). Resolving the issue of
survivorship rights in a pension and incorporating that
resolution into the QDRO is especially inportant when one
considers that, often, the party’'s pension is the nost val uabl e
item of marital property. See Long v. Long, 129 Ml. App. 554,
574, 743 A.2d 281 (2000).

Notw t hstanding their inportance, issues and practice

surroundi ng QDROs can give rise to contentious proceedi ngs after
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a judgnment of absol ute divorce has been granted, because "“ERI SA
does not necessarily require that a QDRO be part of the actua
judgnment in a case.” Hogle v. Hogle, 732 N E. 2d 1278, 1281
(I'nd. Ct. App. 2000), transfer denied, 753 N.E.2d 9 (I nd. 2001)
(citing In re Marriage of Bruns, 535 N.W2d 157, 162 (lowa Ct
App. 1995)). See al so Rohrbeck, 318 Ml. at 42-43, and Elizabeth
M Wells, Step One: Draft the QRO 24 Fam Adv. 20 (Fall,
2001). Sonetimes the delay in drafting the QDRO is sinply the
desire to postpone dealing with additional issues that may
j eopardi ze an already fragile resolution of issues arising from
t he di ssolution of the marriage. On the other hand, the QDRO i s
often drafted separately from and/or after a judgnent of
absol ute divorce, because first, “it makes it easier for the
Plan Adm nistrator to review an order that does not contain a
| ot of provisions relating to other assets. Secondly, many
enpl oyees do not want to disclose information about a divorce
settlenment to their enployers.” Marcia C. Fidis, Tax Qualified
Private Enployer Retirement Plans, in QualFeD Dovestic RELATIONS
Oroers ( QDROs) C-01, C-10 (M CPEL, 1994).
What ever the reason, this delay unfortunately creates a
fal se sense of finality and generates questions regarding the
appeal ability of divorce judgnents invol ving pension issues. 1In

t he opi ni on of one commentator, “[d]rafting a qualified donestic
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relations order (QDRO) concurrently wth the divorce is
essential.” Gary Shulman, QDROs — The Ticking Tinme Bonb, 23
Fam Adv. 26, 26 (Spring, 2001). We agree that this would
appear to be the better practice.
B. Final Judgnents and QDROs

In this case, during closing argunents, neither the parties
nor the trial court discussed the need for a QDRO, and it is not
mentioned in the judgnment of absol ute divorce. It is obvious,
however, that a QDRO is essential to effect the intent of the
judgnment of absolute divorce, but Husband argues that the
j udgment of absolute divorce was a final judgnent as to survivor
benefits and that Wfe cannot now reopen the proceedi ngs or
appeal with respect to such benefits. Wfe urges us to hold
that a judgnment of absolute divorce is not a final judgment if
a necessary QDRO has not been entered. This position m ght have
merit, but we are not witing on a clean slate and the realities
of current QDRO practices must be consi dered.

1. Was the QDRO Col | ateral or Integral to the
Judgnment of Absolute Divorce?

The Court of Appeals has stated that a QDRO can be either
collateral to a judgnent as an avenue for enforcement or it can
be an integral part of the judgnment itself. Rohr beck, 318 M.

at 42-43; Jenkins, 112 Md. App. at 400 n. 6.
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The [ Rohrbeck] Court recognized that QDRO s
may be collateral to, or an integral part
of , a j udgnent dependi ng on t he
circunstances. When a judge specifically
contenpl ates the i ssuance of a QDRO, before
allowing a judgnent to be finalized, the
QRO is an integral part of the judgnent
wi thout which there <can be no fina
judgnment. Under the rule set forth in
Rohr beck, when the trial judge contenpl ates
any additional non-collateral action before
entry of final judgment, there can be no
final j udgment absent the anticipated
action.

Jenkins, 112 Md. App. at 402 (enphasis supplied).

As to a collateral QDRO, we stated in Jenkins that, “[i]n
many instances, a QDRO is 1issued after judgment as an
enf orcenent tool to effectuate the disposition of property under
Ml. Fam Law Code Ann. § 8-205.['9 There are other circunstances
when the need for a QDRO may not be apparent at the time of
final judgnment.” Jenkins, 112 M. App. at 400. Despite the
f oregoi ng assertions, we have not been directed to any cases in
Maryl and where the QDRO was held to be collateral to a judgnent
of absolute divorce as a neans for enforcement of an order
contained in a judgnent of absolute divorce. 1In cases in which
the QDRO has been held to be “integral” to the judgnment of
di vorce, the court has indicated that the QDRO was required and

woul d be presented to the court. See, e.g., Rohrbeck, 318 M.

10 Md. Code (1984, 1999 Repl. Vol.), § 8-205 of the Family Law Article (“FL").
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at 37 (the court expressly foresaw entry of a QDRO and hel d the
case open until the QDRO was received); Welsh v. Wlsh, 135 M.

App. 29, 54, 761 A 2d 949 (2000), cert. denied, 363 Md. 207, 768
A.2d 55 (2001) (the court expressly recognized the need for a
QDRO); Jenkins, 112 M. App. at 400 (the court expressly
recogni zed that the judgnment was final except for QDRO i ssues);
Fultz v. Shaffer, 111 M. App. 278, 283, 681 A 2d 568 (1996)
(the parties agreed to continuing jurisdiction by the court over
QRO matters); and Heyda v. Heyda, 94 M. App. 91, 94, 96, 615
A.2d 1218 (1992) (the court specifically anticipated that the
QDRO woul d followthe stipulation of division of the pension and
the right to survivor benefits).

Not wi t hst andi ng t hat pensions subject to ERISAwi || require
entry of a QDRO! for the non-enpl oyee spouse to receive paynents
under the pension, even if a QDROis not specifically ordered by
the circuit court, post-judgnent QDROs in other cases in which
the QDRO is not expressly raised by the trial judge appear to

have been treated generally as collateral to the judgnment. In

1 We note that orders similar to a QDRO, but which are not caled QDROs, may be entered
with respect to government pensionsin order to ensure that the non-employee spouse will get hisor her
share of the pension benefit awarded in ajudgment of absolute divorce. See Heyda, 94 Md. App. 91
(explaining that the word QDRO should not be used in cases pertaining to government pensons.).
Nevertheless, government pension cases are ana ogous to cases involving pensions that are subject to
QDROs.
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this way it is an avenue for enforcement, because w thout a
QDRO, the non-enployee spouse woul d not receive paynents under
t he pension plan. Rohrbeck, 318 Md. at 32-34. Accordingly, we
hold that the QDRO in this case was collateral to the judgnment
of absol ute divorce.
2. Finality of the Judgnent of Absolute Divorce

We foresee problenms with holding that the judgment of
absolute divorce is not a final judgnent in |light of the current
practice of often presenting QDROs nont hs, sonetines even years,
after a marriage has ended. W have found no case, statute, or
rule in Maryland or el sewhere that requires a QOROto be filed
within a specific tinme frame after a judgnent of absolute
di vorce has been entered. Therefore, the timng of the
presentation of the QDRO is dependent on the diligence of the
parties and their counsel or the assertiveness of the trial
court. Delaying the finality of the judgnment of absolute
di vorce creates a potential problemthat, if one party drags his
or her feet, the other party will be unable to appeal other
i ssues contained in the judgment for absolute divorce, such as
al i nony and ot her divisions of marital property.

We recogni ze that potentially two appeals m ght be filed for
every divorce case involving a QDRO, which is not conducive to

judicial econony, but current QDRO practice | eads us to concl ude
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that i1issues enconpassed by the QDRO that have not been deci ded
previously, either expressly or by necessary inplication in the
j udgnment of absolute divorce, may be appeal ed i ndependently of
t he j udgnment of absolute divorce. 2 In this case, however, this
woul d not include the “if, as and when” distribution of the
pensi on, which was resol ved in the judgnent of absol ute divorce.

Al t hough Wfe tinely appeal ed the QDRO, she did not tinely
appeal the judgment for absolute divorce. As we shall explain
bel ow, the survivor benefits are a formof marital property and,
as such, nust be brought to the attention of the court for
appropriate division. Because the parties’ marital property was
divided at the time the judgnment of absolute divorce was

entered, that judgment was final with respect to the division of

12 \We note that other states permit an appeal from aQDRO. For example, the Illinois Court of
Appeds has dlowed parties to appea from a QDRO rather than ajudgment of divorce. Seelinre
Marriage of Ward, 267 11l. App. 3d 35, 40, 641 N.E.2d 879 (1994), appeal denied, 161 I1I. 2d 542,
649 N.E.2d 426 (1995). In addition, in Texas, the code provides the trial court for continuing
jurisdiction over the QDRO:

[T]he court that rendered afinal decree of divorce or annulment or
another find order dividing property under thistitle retains continuing,
exclusve juridiction to render an enforceable qudified domegtic
relations order or amilar order permitting payment of pension,
retirement plan, or other employee benefits divisble under the law of
this sate or of the United States to an dternate payee or other lawful

payee.

Tex. Fam. Code Ann. § 9.101(a) (West 2000) (emphasis supplied). Proceedings over the QDRO
continue as do normd civil proceedingsin Texas,, Tex. Fam. Code. Ann. § 9.102(d), which eventudly
resultsin the right to apped. See Texas Rules of Civil Procedure Rule 571 et seq.; Texas Rules of
Appellate Procedure Rule 4.
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the marital property and cannot now be raised.
C. Survivor Benefits

The decision to award survivor benefits is within the sound
di scretion of the trial court. Matthews v. Mtthews, 336 M.
241, 248, 647 A 2d 812 (1994) (quoting Haydu v. Haydu, 591 So. 2d
655 (Fla. Dist. Ct. App. 1991)); Caldwell v. Caldwell, 103 M.
App. 452, 459, 653 A 2d 994, cert. denied, 339 Ml. 166, 661 A 2d
700 (1995) (quoting Pleasant v. Pleasant, 97 Md. App. 711, 725,

632 A .2d 202 (1993)). It is undisputed that, although Wfe
could have been nanmed as the surviving spouse under the PEPCO
pl an, she never specifically asked for those benefits prior to
t he proposed QDRO. She argues, however, that her request that
the court “transfer at |east one-half of the marital portion of
[ Husband’ s] interest in [his] pension” was sufficient to raise
the issue of survivor benefits, because survivor benefits are
inextricably linked to pensions.
1. Are Survivor Benefits Separate Marital Property?
The Court of Appeals has previously said:
[In Md. Code Ann. (1974, 1980 Repl. Vol.) §
3-6A-01(e) of the Courts and Judici al
Proceedings Article,] "marital property"” is

defined as "all property, however titled,
acquired by either or both spouses during

the marriage." (enphasis supplied). The
term property, "when considered in a broad
sense, is a term of wde and rather

conprehensive signification. . . . It has
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been stated that the term enbraces
everyt hing which has exchangeabl e val ue or
goes to mke up a nman's wealth -- every
interest or estate which the | aw regards of
sufficient value for judicial recognition.”
Deering v. Deering, 292 M. 115, 125, 437 A 2d 883 (1981)
(quoting Diffendall v. Diffendall, 239 Md. 32, 36, 209 A 2d 914,
915 (1965)) (footnote omtted).

This Court has previously held that “the right to a survivor
annuity is incident to the marital relationship, and that such
a right, analogous to the right to the pension benefits
t hemsel ves, falls within the definition of marital property
contained in Deering v. Deering, supra, 292 Md. at 125, 437 A 2d
883.” Pleasant, 97 Md. App. at 725.

Al t hough the Mtthews Court recognized the holding in
Pl easant, 336 Md. at 253, its resolution of that case did not
require it to reach that issue. The question in Mitthews was
whet her the circuit court had the power to require that Admral
Matt hews maintain his former wife as a beneficiary under his
mlitary Survivor Benefit Plan (“SBP").' The circuit court

believed that it could not enter such an order, but the Court of

Appeal s held that it could pursuant to the federal statute. In

13 Unlike pensions subject to ERISA, which are administered by each individud plan, the SBP
isacreature of statute, so the rules of administration of the plan are more easily determined. 10 U.S.C.
88 1447 et seq. (2000).
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its discussion, the Matthews Court touched on the issue of
survivor benefits as marital property. Mat t hews, 336 M. at
253- 54.

The Court found that “a court order requiring a party to
designate a former spouse as a plan beneficiary does not
constitute a transfer of property.” Matthews, 336 MJ. at 253.
The Court went on to recognize that “other courts have
characterized the SBP as a separate and distinct property
interest,” including Pleasant. The Court of Appeals deci ded,
notwi t hst andi ng Adm ral Matthews’ protestations that “the SBP is
neither property, nor is it an interest in a pension of
retirenment plan[,]” it was not required to characterize the
nature of the SBP. The Court of Appeals did appear to hold,
however, that the SBP was either property or a property right,
stating that “[i]f it is property, it gets its formof property
fromthe federal statute. If it is a property right, it is one
subject to all the conditions of the statute that created it--
one of which is that the state court may order the nember to

desi gnate a beneficiary.” Matthews, 336 Md. at 253.

No matter how t he survivor benefit is characterized, either

as a property right or as property, all types of property are
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considered “marital property” under Deering and FL § 8-201(e), %

whi ch defines marital property as foll ows:

(1) “Marit al property" neans the
property, however titled, [ acquired by 1 or
both parties during the marriage.

(2) "Marital property"” includes any
interest in real property held by the
parties as tenants by the entirety unless
the real property is excluded by wvalid

14 Pension benefits are construed as contract rights. Deering, 292 Md. at 127. “‘Sincea
contractua right is not an expectancy but a chose in action, aform of property, . . . an employee
acquires a[judicidly recognized] property right to penson benefits when he enters upon the
performance of his employment contract.”” Id. (quoting In re Marriage of Brown, 15 Cal. 3d 838,
845, 126 Cal. Rptr. 633, 544 P.2d 561 (1976)). See also Dodds v. Shamer, 339 Md. 540, 548-49,
663 A.2d 1318 (1995), explaining that the term * property” is broadly construed and includes * property
rights”

We have recognized that property is aterm that has broad and
comprehensve sgnificance; it embraces "everything which has
exchangeable vaue or goes to make up a man's wedth -- every interest
or estate which the law regards of sufficient vauefor judicid
recognition." Diffendall v. Diffendall, 239 Md. 32, 36, 209 A.2d
914, 915 (1964); accord Deering v. Deering, 292 Md. 115, 125,
437 A.2d 883, 889 (1981); see also Samet v. Farmers &
Merchants Nat'l Bank of Baltimore, 247 F. 669 (4th Cir. 1917).
Our notions of what congtitutes property "may reasonably be construed
to include obligations, rights and other intangibles aswell as physica
things" Bouse v. HutZer, 180 Md. 682, 686, 26 A.2d 767, 769
(1942) (citing Fidelity & Deposit Co. v. Arenz, 290 U.S. 66, 54 S.
Ct. 16, 78 L. Ed. 176 (1933)).

15 Although the statute speaks in terms of “title,” the Court of Appeds haslong held that
“the language of § 3-6A-01 (€) of the Courts and Judicia Proceedings Article[, the predecessor to FL
§8-201,] that " maritd property” isdl property, however titled, expressy establishes that a
determination of what condtitutes marital property ... is not dependent upon the legdistic concept of
titte” Harper v. Harper, 294 Md. 54, 78-79, 448 A.2d 916 (1982).
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agreenent .

(3) Except as provided in paragraph (2)
of this subsection, "marital property" does
not include property:

(i) acquired before the marri age;

(ii) acquired by inheritance or gift
froma third party;

(ii1) excluded by valid agreenent; or

(iv) directly traceable to any of these
sources. [Enphasis supplied.]

We revisited the issue of survivor benefits as marital
property in Caldwell, 103 M. App. at 458-59, a year after
Matt hews was deci ded. Explaining |anguage in Pleasant stating
t hat survivor benefits are “analogous to the right to the
pensi on benefits thenselves[,]” we said, in Caldwell, “that the
‘right to a survivor annuity is incident to the marital

relationship,” and thus marital property over which a court has

authority.” Caldwell, 103 Md. App. at 458 (quoting Pl easant, 97

Md. App. at 725). “Anal ogous” neans “simlar” or a “likeness.”
MERRI At WEBSTER' s CaLLEG ATE Dicrianary 41 (10th ed. 2000). “ SIM LAR,
ANALOGOUS . .. Means cl osely resenbling each other. simLAR inplies

the possibility of being m staken for each other <all the houses
in the developnent are simlar>. AnaLccous applies to things
bel onging in essentially different categories but neverthel ess
having many sim larities <anal ogous political systens>. " 1d. at
1090. Therefore, although survivor benefits are |i ke a pension,
t hey have been treated as marital property in their own right.

A nunber of courts in other states have also found that

survivor benefits are marital property separate and apart from
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the pension plans to which they are attached. Fielitz wv.
Fielitz, 1998 Del. Fam Ct. LEXIS 182 at *4 (Del. Fam Ct. 1998)

(“The Court, however, views survivor annuities as a unique form

of marital asset.”) (citing Caldwell, supra); Smthberg v.
[1linois Mun. Retirenment Fund, 192 IIll. 2d 291, 302, 735 N.E. 2d
560, 567 (2000) (the “survivor benefit ... has been held to be

a ‘distinct property interest’”); Wrkmn v. Wrkman, 106 N.C.
App. 562, 564, 418 S.E.2d 269, 270 (1992) (nentioning pension
and survivor benefits as separate marital property); Row an v.
Row an, 1991 Ok. Civ. App. 88, 817 P.2d 1285, 1286 (Ckla. Ct.
App. 1991) (referring to a disability pension and survivor
benefits as distinct pieces of marital property); Nemeth v.
Nenet h, 325 S.C. 480, 488-89, 481 S.E.2d 181, 186 (S.C. Ct. App.
1997); Dugan v. Childers, 261 Vva. 3, 8, 539 S.E 2d 723, 725
(2001) (citing King v. King, 225 Ga. App. 298, 300, 483 S.E.2d
379, 382 (1997), for the proposition that a mlitary Survivor
Benefit Plan is a distinct piece of marital property); and Smith
v. Smth, 190 W Va. 402, 404, 438 S.E.2d 582, 584 (1993)
(sane).

Wfe urges us, as she did the trial court, to follow the
Texas court’s decision in Harvey v. Harvey, 905 S.wW2d 760 (Ct.
App. Tex. 1995). That court specifically required a show ng
that the survivor benefits were “separate and distinct from
‘retirement benefits[.]’” Harvey, 905 S.W2d at 764. Although
this I anguage may i nply a presunption that survivor benefits are

to be treated as part of a pension rather than as separate
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marital property, it is also consistent with the court’s award
of “45 per cent of the present value of [Gary’ s] accrued
benefits” in the 3-Mpension plan and the wife's right to “el ect
any form of payment of her portion of the available benefit.”
Har vey, 905 S.W2d at 764. In other words, the trial court’s
award expressly included “accrued benefits” in the pension plan
and provided for the Wfe' s election of paynent for such
benefits.

Ot her states either expressly treat or otherw se appear to
treat survivor benefits as an indivisible part of a spouse’s
pensi on benefits. Landers v. Landers, 631 So. 2d 1043, 1045
(Ala. Civ. App. 1993) (appear to treat them as indivisible,
al t hough the court does not explicitly say so); Zito v. Zto,
969 P.2d 1144, 1145 (Alaska 1998) (finding that, once the
parties agreed to divide the pension, the survivor benefits nust
al so be divided because they are an “integral part” of the
pension); In re Marriage of Payne, 897 P.2d 888, 889 (Colo. Ct.
App. 1995) (“we also do not view the Survivor Benefit Plan as a
separate asset”); and Conaway v. Conaway, 899 S.W2d 574, 576
(Mo. Ct. App. 1995) (suggesting, although not explicitly
stating, that survivor benefits are nmerely one part of
pensi ons) .

Wfe attenpts to circumvent Pleasant by arguing that there
is no reference to “survivor benefits” in Ml. Code Ann. (1984,
1999 Repl. Vol.), 8§ 8-205(a) of the Famly Law Article (“FL").

Thi s provision states:
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Subj ect to the provisions of subsection
(b) of this section, after the court
det erm nes whi ch property IS marita
property, and the value of the nmarital
property, the court may transfer ownership
of an interest in a pension, retirenment,
profit sharing, or deferred conpensation
plan from1l party to either or both parties,
grant a nonetary award, or both, as an
adj ustment of the equities and rights of the
parti es concerning marital property, whether
or not alinony is awarded.

FL 8 8-205(a). The inplication is that the failure to identify
survivor benefits as a separate item represents the
| egi slature’s determ nation that a survivor benefit is part of
t he enunerated plan or plans involved in the case. W are not
per suaded.

2. Effect of Survivor Benefits Designation as
Separate Marital Assets

As separate itens of marital property, the party seeking the
di vorce has the burden to prove their existence and val ue
Bl ake v. Blake, 341 M. 326, 345, 670 A.2d 472 (1996) (citing
Odunukwe v. Odunukwe, 98 Ml. App. 273, 282, 633 A 2d 418, 422
(1993) (party claimng a marital interest in specific property
bears the burden of proving that the property is "marital");
Nof f si nger v. Noffsinger, 95 M. App. 265, 281, 620 A.2d 415,
422, cert. denied, 331 M. 197, 627 A 2d 539 (1993) (party
claimng marital property interest must produce evidence as to

its identity and value)). The burden was, therefore, on Wfe to
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expressly identify and value the survivor benefits separately
fromthe pension paynents.

W fe argued in both her brief and at oral argunment that the
court’s statenment that it could not consider survivor benefits
if they were not specifically requested sonmehow translates into
an affirmative requirenment to list survivor benefits in the
di vorce conpl aint. We di sagr ee. The Maryland Rul es do not
require listing specific marital property in the divorce
conplaint. Rule 9-203.'® The listing of marital property need
not be filed until ten days before the scheduled trial date or
at a tinme specified by the court. Rule 9-206(a).!' The parties
t hus have anple time under the Rules to uncover and |list each
item of property at issue that needs to be considered by the
court.

The Fam |y Court of Del aware has specifically addressed the
failure of a party in divorce proceedings to raise the issue of
survivor benefits before the court:

VWile Wfe requested the entry of a QDRO
there was at trial no evidence presented

what soever with respect to what type of
order would be "qualified" under the

16 The Rules pertaining to Family Law Actions were amended effective July 1, 2001, after the
issuance of the judgment of absolute divorcein thiscase. Current Rule 9-202 relates to former Rule 9-
203.

17 See, supra, note 12. Current Rule 9-207 relates to former Rule 9-206.
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Retirement Equity Act of 1984, what the tax
consequences of such an order would be,
what, if any, "survivorship" benefits would
inure to Wfe, and the consequences to
Husband if such benefits were provided to
Wfe, or any other relevant features of the
type of order Wfe is seeking. Moreover,
Wfe did not offer into evidence the actual
pl an.[*® Upon questioning by the Court,
counsel was vague in providing the necessary
information. It would thus be virtually
i npossi ble for this Court to fashion a QDRO
on the basis of the clearly inadequate
factual and | egal record in this case. It is
the responsibility of the party seeking a
QRO to furnish a basis for the entry of
such an order. Inglis v. Inglis, Del.Supr.,
No. 177, 1985, Moore, J. (January 28, 1986).
Here, Wfe failed to furnish any information
al ong these |ines.

Hay v. Hay, 1986 Del. Fam Ct. LEXI S 205, at *14-15 (Del. Fam
Ct. 1986).

In a nore recent case, the Suprenme Court of Del aware stated
that “Wfe never specifically informed the court that she was
seeking survivorship benefits, and that none of the docunents
filed prior to the decision sought such relief[,]” indicating
that the parties need to bring the issue of survivor benefits to
the court’s attention. G enn v. Schlerf, 633 A 2d 369, 1993
Del. LEXIS 369 at *4 (Del. 1993). The court also nentioned that

“it is Famly Court Judges’ practice to explicitly nmention

18 Here, the PEPCO Plan was entered into evidence. Although that document mentions
survivor benefits, Wife did not raise any of the other issues mentioned by the Delaware Family Court.
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survivorship when it is to be included in a pension partition
Thus, it is reasonable to presune that if a property division
order or QDRO does not nention survivorship, it does not cover
survivorship.” 1d., at *5-6 (citations onmtted).

The trial court in this case indicated that it would |likely
be raising the issue of survivor benefits sua sponte in the
future. We commend this practice, but the burden rests on the
parties to alert the court to the various articles of marita
property at issue in the case and to provide the information
necessary to resolve the issues related to such property.

Because Wfe did not bring the survivor benefits to the
attention of the court, it could not weigh the various factors
that would be required to determ ne whether to assign her
survival benefits and, if it did, how that m ght affect the
marital property award. We have suggested that a survivor
annuity may be awarded “in conjunction with an ‘if, as and when’

payment,” al though the court nust determ ne howthe “if, as and
when” award should be altered, if at all, to account for the
costs of the survivor benefit. Pl easant, 97 Ml. App. at 729.
I n a subsequent case, we stated that, “[i]n our view, the ‘if,

as and when’ nmethod ... is not appropriate for the paynent of a

survivor annuity benefit[,]” limting the “if, as and when”
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met hod to the fornmer spouse’s total pension annuity.?!® Caldwell,
103 Md. App. at 461.

In Caldwell, we put forth two possible nmethods for
determ ni ng how the survivor annuity benefit is to be awarded.
The first is based on In re Marriage of Bl ackston, 258 IIIl. App.
3d 401, 196 Il1. Ded. 606, 630 N. E.2d 541 (1994). The Illinois
Court of Appeals “determ ned the former spouse’s share of the
survivor annuity benefit by multiplying the marital portion of
the total pension annuity by 55% the maximum attri butable to
the survivor annuity benefit. This, however, limts the fornmer
spouse to no more than the marital portion of the survivor
annuity benefit.” Caldwell, 103 M. App. at 461. The second
was to treat the survivor benefit as part of the spousal support
obligation and to require it to be maintained as part of that
award, as opposed to a separate pension award. ld. at 462
(citing Matthews, 336 Md. at 253-54.

We need not decide if there is, nmuch less resolve, any
i nherent conflict between Caldwell and Pleasant because here
Wfe did not request and, therefore, was not awarded survivor
benefits. W only coment that the varying manner in which a

trial court may award survivor benefits requires a degree of

19 Caldwell dedswith afederd government Civil Sarvice pension.
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inquiry that is better acconplished at the trial |evel, along
with the other marital property considerations, rather than
after the fact when the QDRO is presented.

In addition to the forgoing inquiries to be undertaken by
a trial court, Husband suggested that his children m ght be
named as survivor beneficiaries on the pension plan. It is
unclear fromthe record whether this is possible, but it is an
opti on Husband m ght have wi shed to pursue in |light of their
daught er Jennifer Potts’ apparent problens.?2°

Assunming Wfe was named as the survivor, the trial court
woul d have had to determi ne which spouse was to bear the
financial burden of the election. The survivor benefit nust be
“purchased,” so when an enployee nmakes that election, the
nmont hly paynments are generally | ower than they would be if the
enpl oyee elected to take paynent over the course of his or her
own |ife. This |lowered nonthly paynent reflects the cost of the
survivor benefit, and we have recogni zed that, in divorce cases,
one of the parties nust pay for this benefit. See Pleasant, 97
Md. App. at 725, 729; Wells, 24 Fam Adv. at 25. Thus, when

the court orders the non-enployee spouse to be named as

20 Jennifer apparently cannot live on her own, athough she has obtained an Associate' s degree
and isemployed. In the judgment of absolute divorce, the court found that “ Jennifer Pottsis not able to
support herself on her own, dthough no support is necessary a thistime].]”
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“surviving spouse,” it nust decide which party will pay for the
benefit if the parties cannot otherw se agree. Just as Wfe
argues here that she should not be nmade to carry the financial
burden of Husband' s choices with respect to his pension plan,
Husband shoul d be all owed to argue that he not have to carry the
burden of Wfe s decisions with respect to that sanme plan.

Here, the court was unable to exercise its discretion as to
survivor benefits, because it was presented with no i nfornmation
or alternatives when it decided the marital property issues.
Because the existence of survivor benefits was not raised and
t he benefits were not divided prior to entry of the judgnent for
absolute divorce, that judgnent is final as to the division of
marital property and the survivor’s benefit.

1.

Wfe's second argunent is that the court erred in allow ng
Husband to retain the right to elect survivor benefits at the
time of his retirenment. Wfe contends that, if Husband
exercises this right, he will unilaterally reduce the val ue of
hi s pension, thus reducing the amount to which she is entitled
pursuant to the judgnent of absolute divorce. The court made
the following ruling on this point:

The second issue is whether M. Potts

can, if he remarries, give survivor benefits
to his new wife which will have the effect
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of reducing his first wi feis share sonewhat.

This is an “if, as and when” pension. W
do not believe Ms. Potts has any right to a
specific nunmber, only a share of the anount
of the pensions actually received. Again,
the parties are free to contract for this
resul t.

I n determ ning the val ue of pension benefits, the court nmay
proceed in one of three ways:

“First, the trial court could consider
t he ampbunt of [the husband's] contributions
to the fund, plus interest, and award [the
wi fe] an appropriate share. ... Second, the
trial court could attenpt to calculate the
present val ue of [the husband's] retirenment
benefits when they vest under the plan.
Under this approach, the benefits payable in
the future would have to be discounted for
interest in the future, for nortality
and for vesting. ... The benefits would then
have to be calculated with respect to [the
husband's] life expectancy as a retiree.
This calculation involves considerable
uncertainty, and the anount yiel ded changes
as different assunptions are wused wth
respect to nortality, job turn-over, etc.

It has been recogni zed that this kind of
cal cul ation can be very difficult and that,
where it becones too speculative, the trial
court should use a different nmethod of
val uati on.

“Under either of the above two net hods,
the trial court would have the discretion to
order the payment to [the wife] of her share
in either a lunp sum or in installnments,
depending primarily on the other assets and
relative financial positions of the parties.
The third met hod, which has been used wi dely

is to determine a fixed percentage for
[the wife] of any future paynments [the
husband] receives under the plan, payable to
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her as, if, and when paid to [the husband].

Under this approach, of ~course, it 1is
unnecessary to determ ne the value of the
pension fund at all. The court need do no

nor e t han det erm ne t he appropri ate

percentage to which the non-enpl oyee spouse

is entitled.”
Deering, 292 Md. at 130-31 (quoting Bl oomer v. Blooner, 84 Ws.
2d 124, 136, 267 N W2d 235, 241 (1978)) (other citations
om tted).

The third method, which has been referred to as the “if, as
and when” nethod, recognizes that the value of a pension at the
time of a divorce cannot be ascertained with certainty until the
enpl oyee spouse retires. Kelly v. Kelly, 118 M. App. 463, 471,
702 A.2d 999 (1997). It allows the non-enpl oyee spouse to reap
the benefit of an increase in the value of the pension over
time, or, conversely, forces both parties to share in any | oss
of value. Bangs v. Bangs, 59 Md. App. 350, 367, 475 A 2d 1214
(1984). The formula, referred to as the Bangs fornula,
cal cul ates the value of the pension to which the non-enpl oyee
spouse is entitled as the percentage nultiplied by a fraction,
t he nunerator of which is the nunber of nonths and years of the
marri age, the denom nator of which is the nunber of nonths and
years of enploynent at the tine of retirenent. Bangs, 59 M.
App. at 356.

In the present case, the forrmula that will be used is:
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1 X (27 y.. 1 npo. of marriage)?
2 (unknown y., no. of enploynent)
The result of this fornula will be applied to the pension to

yield a sum representing the value of the pension to the non-
enpl oyee spouse (“V’'). Wfe will be paid until she has received
the entire sum*“V.”

At first Dblush, the argunment that Husband can act to
uni laterally dimnish the anount of the pension,?? thus reducing
the amount to which Wfe is entitled, does not appear to be
valid. This is because, once Husband retires, Wfe is entitled
to “V,” pursuant to the judgnment ordering her to receive 50% of
the pension “if, as and when” Husband receives it.?
Nevert hel ess, we recogni ze that when the val ue of the pensionis
determ ned may affect its value. |f the value of the pensionis
determ ned after the enployee spouse namkes an election, the
overall value of the pension to the non-enployee spouse may be
adversely affected.

We expl ain, presum ng that Husband obtains the full anmount

21 The parties were married for 27 years, one month, and 24 days.

22 |n fact, according to the PEPCO plan information in the record, where the employee is
married, asurvivor annuity will autometically be sdected unless specificaly waived.

23 We note that Caldwell, 103 Md. App. 452, raises a question as to how the pension isto be
vaued, but we note that Caldwell was only concerned with the propriety of the “if, as and when”
digtribution when survivor benefits are avarded. Consequently, there is no need to addressthe
concernsraised in that case.
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of his pension and that he could elect to take survivor
benefits. There is a fee for survivor benefits, and, if such
benefits are elected, the fee is deducted fromthe val ue of the
pension, i.e., off the top. If the value of the pension is
cal cul ated after Husband makes the election, Wfe' s share is
decreased by his actions. If the value is determ ned before
Husband nakes an el ection, Wfe will obtain her designated share
of the pension.

Absent sone express determ nation by the trial judge to the

contrary, we believe that it is inherent in the Bangs formnula

that the valuation of the pension, for purposes of the non-
enpl oyee spouse’s share, be determ ned prior to the enpl oyee
maki ng any el ections that would dimnish the val ue. This is
because t he purpose of the fornulais to allowthe true val ue of
t he designated marital portion of a pension to be ascertained
after the fact:

“As we noted in Hoffman v. Hoffrman, [93 M.
App. 704, 614 A . 2d 988 (1992)], ‘the anount
of the *“as, if and when” paynent, however,
cannot be determ ned until [Husband] retires
from|[ Cl BA- GEI GY] and the nunber of years of
total enploynment is known.’ Hoffman, 93 M.
App. at 719 (enphasis added); see also
Bangs, 59 Md. App. at 367. Simlarly, the
trial court cannot presently determne a
percent age of Husband's pension due Wfe
until such time as the total nunmber of years
of empl oynment IS known. Pl easant V.
Pl easant, 97 Md. App. 711, 724, 632 A 2d 202
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(1993). During trial, Husband testified that
his present intentions wth respect to
enpl oynent with CI BA-GEI GY are "that | could
work for another twenty years for the
conpany. | worked for twenty years now and
hope | can do another twenty." Therefore,
fourteen years and four nmonths of marriage
(May 21, 1979 to Septenber 24, 1993) wll
need to be divided by the total number of
years and nmonths credited toward Husband's
retirement, at the time he retires.”

Kell ey, 118 Md. App. at 471 (quoting Scott v. Scott, 103 M.
App. 500, 519, 653 A.2d 1017 (1995)).

Ot her jurisdictions have explained that the effect of an
“if, as and when” pension is to allow the non-enpl oyee spouse’s
share of the pension to be calculated as of the time of the
di vorce. Laing v. Laing, 741 P.2d 649, 657 (Al aska 1987) (“that
portion of the pension which is marital property can be
calcul ated as of the tinme of the divorce”); Bender v. Bender,
258 Conn. 733, 763, 785 A.2d 197 (2001) (“the trial court
[ properly] determned, at the time of dissolution, the
percentage of the benefits to which the plaintiff would be
entitled in the event that the pension vested, nanely, 50
percent of the pension benefits earned through the date of the
di ssol uti on decree”).

We hol d that although the Husband is free to el ect survivor
benefits for soneone other than Wfe, Wfe' s pension benefits

shall not be |less than she would have received if such an
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el ection had not been made. To the extent that the court rul ed

t hat Husband’ s el ection could reduce Wfe’'s share, we believe

that the court erred.

JUDGVENT AFFI RVED I N
I N

PART AND REVERSED
PART.

COSTS TO BE SPLI'T EVENLY
BETWEEN THE PARTI ES.



