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In this case of first inpression, we are asked to decide
whet her an attorney may be held liable for mal practice because of
al l egedly i nadequate settlenents of personal injury clains.

On Septenber 21, 1993, Luisa Prande, appellant, filed a
conplaint in the Grcuit Court for Montgonery County, alleging
| egal mal practice against John T. Bell and El bert R Shore,
appel l ees. The alleged nal practice arose out of two personal
injury lawsuits in which appellees had represented appel |l ant as
her attorneys. Appellees filed a general denial answer, raising
several affirmative defenses.

On February 7, 1994, appellant filed an Anended Conpl ai nt,
namng the law firmof Bell, Cornelius & Shore and Frank S.
Cornelius, a partner in the firm as additional party defendants.
On March 31, 1994, appellees Bell and Shore filed a notion for
summary judgnment. Appellee Cornelius filed his own notion for
summary judgnent on May 10, 1994, including therewith an
affidavit indicating that he had withdrawn fromthe partnership
prior to sonme of the acts alleged to be nmal practi ce.

The circuit court held a hearing on both notions for summary
judgnment on July 21, 1994. Both notions were granted and summary
judgnent was entered in favor of appellees. This appeal
foll owed, wherein appellant asks this Court to address the
foll owi ng three issues:

| . Whet her the trial court erred in ruling

t hat appel |l ant was barred by the
doctrine of collateral estoppel from



2

sui ng her previous attorneys for |egal
mal practice in two personal injury
cases, due to appellant's having signed
a rel ease upon settlenent of the first
such case and her failure to contest an
al | eged settlenent of her second
personal injury claim

1. Wether the trial court erred in ruling
t hat appel | ee Cornelius cannot be held
liable for the alleged negligence of his
partners because he withdrew fromthe
partnership after one incident of
al | eged negligence but before the second
i nci dent .

[11. Whet her appellant's Anended Conplaint is
barred by the applicable statute of
[imtations whe[n] one of the two acts
of alleged nal practice occurred nore
than three years before the filing of
t he Arended Conpl ai nt, but the Anended
Conpl aint was filed less than three
years after appellant discovered the
basis for her cause of action.

We hold that the trial court erred in finding that appellant
was collaterally estopped from bringing her |egal mal practice
claimand in granting summary judgnent for appellee Cornelius
based on the statute of l[imtations.

Facts and Proceedi ngs

On April 24, 1988, in Gaithersburg, Maryland, appellant was
involved in a notor vehicle accident with Susan Spill man (the
"Spillman accident"). Appellant retained John T. Bell and the
firmof Bell, Cornelius & Shore to represent her in her claim
against Ms. Spillman for personal injuries and danages ari sing

out of this accident. Appellant clainmed that the accident was



3

solely and exclusively due to Ms. Spillman's negligence and that
she was not in any way contributorily negligent. She also
all eged that, as a direct and proximate result of the Spill man
accident, she suffered permanent and extensive injuries,
including a severely ruptured disc in her neck for which she
underwent surgery on April 2, 1990. |In addition, appellant
clainmed | oss of income and pain and suffering.

On Septenber 26, 1988, appellant was invol ved i n anot her
aut onobi |l e accident in Montgonery County, this tinme with Lance J.
Wshart (the "Wshart accident"). On Decenber 7, 1988, appell ant
entered into anot her agreenent with John T. Bell and the firm of
Bell, Cornelius & Shore, for representation in her case agai nst
Wshart for personal injuries and damages resulting fromthe
accident. Appellant contended that M. Wshart was solely and
excl usively negligent and that she was not in any way
contributorily negligent in the accident. She further alleged
that, as a direct and proximate result of the accident, she
suffered an exacerbation of the injuries she received in the
Spi |l Il man accident, as well as additional pain and suffering and
| oss of incone.

The firmfiled suit against Wshart in the District Court of
Maryl and for Montgonmery County on appellant's behalf in June,

1989.! The case against Wshart was subsequently refiled in the

1 This was case nunber 12014- 89.
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Circuit Court for Montgonmery County, case #65298, and trial was
set for May 26, 1992. In August, 1989, the firmfiled suit on
appellant's behalf in the Grcuit Court for Mntgonmery County
against Spillman.2 Trial was schedul ed for Septenber 25, 1990.
El bert R Shore handl ed both of appellant's cases for the firm
Prior to the scheduled trial date for the Spillman accident,
Shore advi sed appel |l ant that she should settle her claimfor
$7,500. At that time, Ms. Prande's total nedical bills exceeded
$20, 000 and she had continui ng synptons for which the doctors had
recommended additional surgery. According to an affidavit filed
by Shore, he recomrended this settlenent based on his
consultation with Dr. Bernard Stopak, appellant's doctor, about
the nature and cause of her injuries. Dr. Stopak had exam ned
Ms. Prande in March of 1990, and had filed a report stating that
she told himshe had experienced neck and armpain after the
Spi |l Il man accident. The report also stated that Ms. Prande told
hi mthat she had been involved in another accident three nonths
after the Spillman accident, but that she had not sought nedi cal
attention for that accident. According to Dr. Stopak, M. Prande
told himthat her injuries were incurred in the Spill man
accident; she had not suffered any injuries in the Wshart
accident. Based on this information he received from M. Prande,

Dr. Stopak was prepared to testify that the Spillman acci dent had

2 This case was nunber 46234.
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nore |ikely than not caused Ms. Prande's neck injuries.

During her deposition taken in the case agai nst Spill man,
Ms. Prande admitted that the Wshart accident had not worsened
her condition. She further stated that Dr. N chols, her
chiropractor, had told her that the Wshart accident did not
cause any aggravation of her condition. Additionally, M. Prande
told Dr. Ranon Jenkins, a physician who exam ned her at the
request of Spillman's attorney, that as a result of the Wshart
accident, "My nerves were wought, | was not hurt." Despite
these statenents that she was not injured in the Wshart
accident, Ms. Prande informed Dr. Nichols that she had in fact
been injured in the Wshart accident. Once Shore nmade Dr. Stopak
aware of this information, Dr. Stopak relayed that he could no
| onger testify on Ms. Prande's behalf. Dr. Stopak said he could
not now testify to a reasonabl e degree of nedical probability
that the Spillman acci dent caused the injuries because his
previ ous opi nion had been based on the belief that Ms. Prande had
not been injured in the Wshart accident.

In Shore's opinion, without Dr. Stopak's testinony and given
Ms. Prande's inconsistent statenents concerning which accident
caused her injuries, there were severe problens in establishing
l[iability against Spillman for her injuries. Shore stated in his
af fidavit:

Wthout Dr. Stopak's testinony M.

Prande did not have expert testinony that her
neck injuries were proximately caused by the
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Spill man accident. In addition, | felt that
Ms. Prande's credibility was severely

underm ned by her conflicting statements as
to whet her she had been hurt in the [Wshart]
accident. The physical evidence did not help
either - the accident had occurred in a
condom niumdrive way [sic] at noderate (15-
25 nph) speed. Finally, causation and
damages was [sic] further conplicated because
Ms. Prande had been involved in a third

aut onobi | e accident in August of 1990.

Based on this, Shore concluded that Ms. Prande's case with
respect to liability was weak, and he recommended that she settle
her claimfor $7,500. 1In reliance on Shore's advice that she had
no ot her choice, Ms. Prande agreed to settle her clai magainst

Spil | man. 3

3 The rel ease she executed provided, in part:

FOR THE SOLE CONSI DERATI ON of Seven Thousand
Five Hundred Dol lars ($7,500.00), the receipt
and sufficiency whereof is hereby
acknow edged, the undersigned hereby rel eases
and forever discharges Susan Spillmn and the
State Farm Mutual Autonobile |Insurance
Conpany, their heirs, executors,
adm ni strators, agents and assigns, and al
ot her persons, firms or corporations |iable
or who mght be clainmed to be |iable, none of
whom admt any liability to the undersigned
but all expressly deny any liability, from
any and all clains, demands, danages,
actions, causes of action or suits of any
kind or nature whatsoever, and particularly
on account of all injuries, known and
unknown, both to person and property, which
have resulted or may in the future devel op
froman acci dent which occurred on or about
the 24th day of April, 1988, at or near
Gai t hersburg, Mntgonmery County, Maryl and.
The undersi gned hereby declares that the
terms of this settlenent have been conpletely
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On March 26, 1992, Shore advised Ms. Prande to settle her
suit against Wshart for $3,000. At that tinme, appellant's
hospi tal and nmedi cal expenses were reaching $30, 000 and she
needed additional surgery. Shore's recomendati on was based on
the fact that Ms. Prande had already testified under oath in the
Spi |l Il man case that she suffered no injury in the Wshart
accident. Further, she testified at the deposition that she
suffered her neck injuries in the Spillmn accident, so it would
have been difficult to prove that the injuries had been caused by
the Wshart accident. Additionally, liability was contested by
Wshart and Ms. Prande had even testified that Wshart had the
green arrow when he struck her car and that she had entered the
intersection under a yellow light. This, coupled wth the fact
that there were no witnesses to support Ms. Prande's clai mthat
W shart had been negligent, left Ms. Prande with a weak case for
l[tability. Finally, in contravention of her fee agreenent, Ms.
Prande refused to pay for either Dr. Nichols or Dr. Stopak to
testify. In light of these facts, Shore felt that Ms. Prande's

chances at trial were slim Thus, he recommended the settl enent,

read and are fully understood and voluntarily
accepted for the purpose of making a full and
final conprom se adjustnent and settlenent of
any and all clains, disputed or otherw se, on
account of the injuries and damages above
mentioned, and for the express purpose of
precl udi ng forever any further or additional
clains arising out of the aforesaid accident.
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and after discussing his concerns with Ms. Prande, Shore believed
he had obtai ned her consent over the tel ephone to accept the
of fer of $3,000. Shore communi cated Ms. Prande's acceptance of
the settlenment to Wshart's attorneys, but M. Prande
subsequently refused to accept the settlenent offer.

Wshart then filed a Motion to Enforce Settl enent Agreenent.
This notion was acconpani ed by an affidavit by Shore in which he
stated that Ms. Prande had authorized himto accept the
settlenment offer on her behalf. By letter dated May 1, 1992,
Shore infornmed Ms. Prande of the notion and advised her that a
hearing on the notion had been schedul ed for May 19, 1992 and
that she should attend "in the event that you seek or wish to
contest the matter of whether we had your authorization to accept
a settlenent. Please recall that you did reconfirmwith nme in
the presence of M. Bell that you had given us full authorization
to settle the case for that figure." Notw thstanding M.
Prande's receipt of this letter, she failed to appear at the
hearing on May 19th to contest the Mdtion to Enforce Settl enent
Agreenment. The CGrcuit Court for Montgonmery County granted the
nmotion and dismssed with prejudice Ms. Prande's | awsuit agai nst
W shart.

I n August of 1993, Ms. Prande was unable to pay her hospital
and nedical bills and filed for bankruptcy. She was al so unable
to pay for additional nedical treatnent, including the additional

surgery that her surgeons had recommended. M. Prande then filed
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a legal mal practice action against appellees Bell and Shore on
Septenber 22, 1993, alleging, inter alia, that

during the course of their representation of

plaintiff, . . . defendants failed to

exerci se such reasonable and ordinary skill,

care, and diligence as would be reasonably

necessary to fulfill the objectives of their

enpl oynent. Specifically, defendants:

negligently advised plaintiff to accept

unr easonabl e and i nadequate settl enents of

her clainms arising out of the April and

Sept enber acci dents.
An Anended Conpl aint was filed on February 8, 1994, wherein Frank
Cornelius, a fornmer nenber of the lawfirm and the firmof Bell,
Cornelius and Shore were added as defendants. Appellees Bell and
Shore filed a notion for summary judgnent on March 31, 1994,
arguing that the doctrine of collateral estoppel barred M.
Prande fromrelitigating the issue of whether she failed to
recei ve an adequate settlenent in the Wshart and Spill man
clainms. Appellee Cornelius also noved for summary judgnment on
col l ateral estoppel grounds, and argued additionally that Ms.
Prande's cl ai ns agai nst himwere barred by the statute of
limtations, since suit was filed against himnore than four
years after the date of the alleged mal practice. Further,
Cornel i us contended that he could not be held liable for any
negligence resulting fromthe Wshart suit because he had
withdrawn fromthe firmprior to the occurrence of any all eged

negligence in that action.

On July 21, 1994, the parties presented oral argunent on the
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summary judgnent notions. Shore and Bell argued that the
doctrine of nonnmutual collateral estoppel prevented Ms. Prande
fromrelitigating the value of her claimand the question of
Shore's authority to settle the suit. Cornelius argued that the
statute of limtations and his withdrawal fromthe firm barred
suit against him The circuit court granted all of the
def endants' summary judgnent notions, stating:

For the reasons set forth and argued by
t he defendants and the case | aw as |
understand it, I'mgoing to grant all the
nmotions for summary judgnent. | believe that
the plaintiff knowi ngly and voluntarily
agreed to settle her first case.

She signed a rel ease, dism ssed her
case, got the noney, and in the second
accident there was sone di spute about it.

She was offered an opportunity to appear in
Court for a hearing. She choose [sic] not to
appear.

. [ S]he wants to relitigate the
matters that have al ready been deci ded and
resolved, and | agree that the principle of
peril [sic] evidence does apply; otherw se,
we woul d never have an end to litigation.

Peopl e could just raise the issue of
duress, and it would send our systeminto
choas [sic]. So | think that her action was
filed belatedly, and . . . fromthe evidence
and the file that's reflected here, she knew
what she was doing at the tinme she was doing
It.

Thi s appeal foll owed.
Nonnmut ual Col | ateral Estoppe
The first issue raised by appellant is whether the trial

court erred in ruling that appellant was barred by the doctrine
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of collateral estoppel fromsuing her previous attorneys for
| egal mal practice in two personal injury cases. W hold that the
trial court did err in finding that nonmutual coll ateral estoppel
precl uded appellant from suing her attorneys in this case.
The doctrine of nonmutual coll ateral estoppel has been
di scussed at length by the Court of Appeals in two cases: Leeds

Fed. Savings & Loan Ass'n v. Metcalf, 332 Md. 107 (1993) and

Welsh v. Gerber Products, Inc., 315 Md. 510 (1989). Nonnutual

col |l ateral estoppel can be invoked either offensively or
defensively. Wlsh, 315 Md. at 517-18 n.6. It is used

def ensively when a defendant seeks to prevent a plaintiff from
relitigating an issue which the plaintiff previously litigated
unsuccessfully in another action against a different party.* 1d.

In the case sub judice, appellees, |awers being sued for

mal practice, invoked the doctrine of nonnutual collateral

estoppel defensively. They argued that, by settling the Spill man
case and having a default judgnment entered against her in the

W shart case, Ms. Prande is estopped fromnow claimng that she
did not receive full conpensation for the value of both clains
and that she did not agree to the Wshart settlenment or authorize

Shore to accept it on her behalf.

4 Nonmutual collateral estoppel nmay be used of fensively
when a plaintiff attenpts to bar a defendant fromrelitigating an
i ssue that the defendant previously litigated unsuccessfully in
anot her action against a different party. WlIlsh, 315 Md. at 517-
18, n.6. This is not how the doctrine was invoked in the instant
case.
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Maryl and | aw provides a four-part test for the application
of the doctrine of nonmutual collateral estoppel:
1. Was the issue decided in the prior
adj udi cation identical with the one presented

in the action in question?

2. Was there a final judgnment on the
merits?

3. Was the party against whomthe plea is
asserted a party or in privity wwth a party
to the prior adjudication?

4. Was the party against whomthe plea is
asserted given a fair opportunity to be heard
on the issue?

Leeds, 332 Ml. at 117-18 (quoti ng WAshi ngton Suburban Sanitary

Commn v. TKU Assocs., 281 M. 1, 18-19 (1977)). Al four

el enents nmust be answered in the affirmative in order for
nonmutual coll ateral estoppel to bar a subsequent claim As the
Court of Appeals noted in Welsh, 315 Md. at 517, "there are many
situations where application of the doctrine of nonmutual
col l ateral estoppel would be manifestly unfair."”

There have been no cases in Maryland wherein a defendant in
a legal mal practice action has sought to invoke the doctrine of
nonnmut ual col | ateral estoppel defensively, although our research
has uncovered such cases fromother jurisdictions. These
jurisdictions have addressed the issue of whether coll ateral
estoppel bars a client frombringing action against fornmer
counsel for legal malpractice allegedly commtted with respect to

an underlying action when the client settled the underlying
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action with the original defendant. |In Cohen v. Lipsig, 459

N.Y.S. 2d 98 (N. Y. App. Div. 1983), a New York internedi ate
appel l ate court held that a cause of action for |egal malpractice
was viable despite the plaintiff's settlenment of the underlying
action where the settlenent was conpel |l ed because of m stakes

made by plaintiff's forner counsel.® See also Titsworth v.

Mondo, 407 N.Y.S. 2d 793, 797-98 (N Y. Sup. &. 1978) (holding
that a client is not precluded frombringing a nmal practice action
even though the personal injury clains were settled and a general

rel ease was executed); Becker v. Julien, Blitz & Schl esinger,

P.C., 406 N Y.S. 2d 412, 413 (N. Y. Sup. C. 1977) (holding that a
mal practice action brought against attorneys on theory that the
settlenment reached in the contract action was inprovidently nmade
due to attorneys' nalpractice was not barred due to plaintiff's
vol untary agreenent to enter into stipulation of settlenent).

In addition to the New York courts, other jurisdictions have

al so held that collateral estoppel is not a bar to a | egal

> In an earlier case, N.A. Kerson Co., Inc. v. Shayne,
Dachs, Weiss, Kol brenner, Levy and Mbe Levine, 397 N Y.S 2d 142,
143 (N. Y. App. Div. 1977), this same New York court had held that
clients could not base an action in |legal mal practice upon
al | eged m stakes of counsel prior to settlenent because their
agreenent to the ternms of the settlenent term nated the
litigation. In a concurrence to that opinion, Judge Suossi
expl ained that the "plaintiffs' action against the defendants for
| egal mal practice nust stand or fall on its nerits,"” but since
the evidence did not establish even a prina facie case of

mal practice, the action nmust fail. [d. at 144. The Kerson
decision was affirnmed on the grounds stated in the concurrence.
N. A, _Kerson Co., Inc. v. Shayne, Dachs, Weiss, Kolbrenner, Levy

and Moe Levine, 408 N.Y.S.2d 475, 476 (N. Y. 1978).
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mal practice action agai nst an attorney who handl ed an earlier

settlenment. |In Ziegelheimyv. Apollo, 607 A 2d 1298 (N.J. 1992),

the Supreme Court of New Jersey held that a dissatisfied litigant
may recover froman attorney for mal practice in negotiating a

settl enment which the client has accepted, even in the absence of

a show ng of actual fraud. |In Ziegelheim the client voluntarily
accepted a property settlenent and | ater asserted that her
attorney's advice was inconpetent and she woul d not have accepted
the settlenent had she been advised conpetently. [d. at 1301.
The court held that the |lawer could not use the fact that the
client know ngly accepted the settlenent to collaterally estop
her from pursuing the | egal nal practice action. [d. at 1305.
Because "[t]he earlier ruling did not inplicate the conpetence of
counsel and, indeed, was prem sed on the presunptive conpetence
of counsel[,] . . . defendant [could not] invoke that ruling now
to bar a challenge to his conpetence.” 1d. at 1306

In Lowman v. Karp, 476 N.W2d 428 (Mch. C. App. 1991), the

Court of Appeals of Mchigan held that a plaintiff who signed a
settlement agreenent and release in an earlier action was not
precluded frombringing a | egal mal practice case in which she
mai nt ai ned that her attorney intimdated and coerced her into
signing the settlenment agreenent. 1d. at 429. Simlarly, in

Cook v. Connolly, 366 N.W2d 287, 289 (Mnn. 1985), a client sued

her attorney for obtaining an i nadequate personal injury

settlenment. The Suprene Court of M nnesota held that, even
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though the client settled her claimin the prior personal injury
action, litigation of a |legal malpractice suit against the
attorney who represented her in that earlier action was not
barred by coll ateral estoppel. 1d. at 290. The court expl ai ned
that the issue raised in the pending litigation was not the sane
i ssue that was adjudicated in the prior proceeding, and the party
sought to be estopped did not have a full and fair opportunity to
[itigate the issue in the prior proceeding. I1d.

The Supreme Court of Oregon al so recogni zed that a rel ease
signed in a personal injury action did not preclude a plaintiff
frompursuing a |l egal mal practice claimagainst the attorneys who

represented her in that claim King v. Jones, 483 P.2d 815, 818

(Or. 1971). Courts in Al abama, Connecticut, Florida, Illinois,
Loui si ana, Massachusetts, and M ssouri have also held that a

client is not barred frompursuing a | egal nal practice cl ai mwhen

the plaintiff settled the underlying claim See G ayson v.

Wfsey, Rosen, Kweskin and Kuriansky, 646 A 2d 195 (Conn. 1994);

Bal dridge v. Lacks, 883 S.W2d 947 (Mb. C. App. 1994); MCarthy

v. Pedersen & Houpt, 621 N.E 2d 97 (Ill. App. C.), appeal

deni ed, 624 N E. 2d 809 (1993); Bill Branch Chevrolet, Inc. v

Burnett, 555 So. 2d 455 (Fla. Dist. C. App. 1990); Braud v. New

England Ins. Co., 534 So. 2d 13 (La. C. App. 1988); Eishman v.

Brooks, 487 N. E.2d 1377 (Mass. 1986); Ednondson v. Dressman, 469

So. 2d 571 (Ala. 1985).

The Supreme Court of Pennsylvania has held that a | egal
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mal practice action was not barred by coll ateral estoppel even
when the underlying action was settl ed, because the issue in the
under |l yi ng action was whether the settlenent had been authorized
but the issue in the | egal mal practice case was whet her the
attorneys were negligent and/or deceitful in their

representation. Mihammad v. Strassburger, MKenna, Messer,

Shi |l obod and Gutnick, 587 A 2d 1346, 1348, reh'g denied, 598 A. 2d

27, cert. denied, 502 U S. 867 (1991). Thus, there were issues

in the legal mal practice claimthat were not litigated in the
previous action. 1d. Even though the action was not barred by
col |l ateral estoppel, because of the state's |ongstanding public
policy encouraging settlenents, the court held that a

di ssatisfied plaintiff could not sue his attorney for mal practice
followng a settlenment to which the plaintiff agreed, unless the
plaintiff could show that he was fraudulently induced to settle
the original action. 1d. That view has been expressly rejected
by courts in Connecticut, Mssouri, and New Jersey. Bal dri dge,
883 S.W2d at 952; Grayson, 646 A.2d at 199; Ziegelheim 607 A 2d

at 1304.

In Irby v. Richardson, 298 S. E 2d 452 (1982), the Suprene
Court of South Carolina addressed the circunstances under which
coll ateral estoppel bars a client froma subsequent | egal
mal practice suit. The court held that "[w] here the plaintiff has
had a full and fair opportunity to litigate the question of an

attorney's negligence or effectiveness in a particular case, he
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shoul d be collaterally estopped to adjudicate the sane issue in a
subsequent | egal nmal practice action.” 1d. at 454. 1In lrby, an
earlier proceeding in famly court resulted in Ms. Irby being
granted an absol ute divorce, custody of the two children, and
child support. 1d. at 453. The famly court judge indicated
that the parties had consented to the wi fe having custody of the
children. 1d. WM. Irby obtained different counsel to file a
nmotion and petition for a reopening of his child custody case,
all eging that he did not understand that he had waived his right
to contest the child custody issue when he did not contest the
divorce. Hi s petition was denied, the famly court finding that
appel l ant was aware that he had waived his right to contest the
child custody issue. That order was upheld on appeal. M. Irby
al so petitioned the famly court for custody of his children on
seven ot her occasions, retaining at |east six different attorneys
and appearing before three different famly court judges. All of
these petitions were either denied or no order was issued.

M. Irby then filed a | egal mal practice action, alleging
that the attorney "willfully failed to prepare his case and
forced himto settle a divorce proceeding in which his wife
obt ai ned custody of the[ir] two children and a child support
award." 1d. at 453. The trial court granted summary judgnent in
the attorney's favor. The Suprene Court of South Carolina
affirmed, having previously found that appellant voluntarily

consented to the custody agreenent and noting that the famly
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court repeatedly held that his fornmer wife was fit to be the
custodial parent. |1d. at 454. Furthernore, the court noted that
the grievance commttee dismssed M. Irby's charge that the
attorney had negligently handl ed the donestic case. Thus, since
M. Irby had previously litigated the essential issues involved
in the case, he was collaterally estopped fromrelitigating them
in his legal malpractice claim This holding is not contrary to
the holdings in the cases previously nentioned because in |lrby,
the court nerely held that when a client has previously had the
opportunity to litigate the issue of an attorney's negligence, he
or she should be collaterally estopped fromrelitigating the
issue in a legal malpractice claim It follows, therefore, that
where a client has not had the opportunity to litigate the issue
of an attorney's negligence, collateral estoppel wll not act as
a bar to the action.

We agree with those jurisdictions that have held that
collateral estoppel is not available as a defense in a | egal
mal practice action where the plaintiff settled the underlying
cl aimand had no subsequent opportunity to litigate the claim
that was settled or the result of the settlenment. The reasoning
given by the other courts is sound and is in concert with
Maryl and | aw on the application of the doctrine of nonmutual
collateral estoppel. Wen a client sues a | awyer for mal practice
resulting fromthe settlenent of an earlier claimand the issue

of the attorney's negligence was not decided in the earlier
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adj udi cation, the party claimng the mal practi ce has not been
given a fair opportunity to be heard on the issue of the
attorney's negligence. The first and fourth prongs of the test
for applying the collateral estoppel doctrine are not nmet in that
situation, and the doctrine cannot be applied.

In this case, Ms. Prande clearly did not have a full and
fair opportunity to litigate the question of her attorneys'
negl i gence. According to Ms. Prande, she was told she had no
choice but to settle her claimagainst Spillmn because she
needed the noney to prosecute her claimagainst Wshart. This is
why, on the advice of counsel, she settled the Spillman case.

Ms. Prande also testified that she was pressured to settle
because the doctors would not testify that her injuries resulted
fromthe accident. Wen Ms. Prande executed the settlenent
agreenent and signed the release in the Spill man case, she did
not rel ease her attorneys from any possible negligence claim In
the Wshart case, a default judgnent was entered agai nst M.
Prande because she failed to attend the Mdtion to Enforce

Settl ement Agreenent. Although Ms. [Prande] was offered the
opportunity to contest her lawer's authority to accept the

settl enment on her behalf at the notions hearing, she did not

avail herself of this opportunity. M. Prande felt pressured
into the Spillmn settlement that she felt was unfair and she had
a default judgnent entered against her in settlenment of the

W shart case. In neither case did she have a full and fair
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opportunity to adjudicate the issue of her attorneys' negligence.

Like the courts in Connecticut, Mssouri, and New Jersey, we
too reject the holding of the Pennsylvania Supreme Court in
Muhammad, 587 A 2d at 1348, that a |legal mal practice claimcan be
made out only if the plaintiff can show he or she was
fraudulently induced to settle the original action. |n Mihanmad,
587 A.2d at 1349, the court expl ai ned:

The primary reason we decide today to
di sall ow negligence . . . suits against
| awyers after a settlenment has been
negoti ated by the attorneys and accepted by
the clients is that to allowthemw || create
chaos in our civil litigation system
Lawyers woul d be reluctant to settle a case
for fear sone enterprising attorney
representing a disgruntled client will find a
way to sue them for sonething that 'could
have been done, but was not.' W refuse to
endorse a rule that will discourage
settlenments and increase substantially the
nunber of | egal nal practice cases. A |ong-
standi ng principle of our courts has been to
encour age settlenments; we will not now act so
as to discourage them

In Maryl and, we too have a | ongstanding policy to encourage

settlenments, but we reject the rule articul ated by the
Pennsyl vani a Suprene Court. The Suprenme Court of Connecticut in
Grayson, 646 A 2d at 199-200 expl ai ned the reason for rejecting
such a rul e:

" Al t hough we encourage settlenents, we

recogni ze that litigants rely heavily on the

pr of essi onal advi ce of counsel when they

deci de whether to accept or reject offers of

settlenment, and we insist that the | awers of

our state advise clients with respect to
settlenments with the sane skill, know edge,
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and diligence with which they pursue al

ot her legal tasks.' Therefore, when it has
been established that an attorney, in
advising a client concerning the settlenent
of an action has failed to 'exercise that
degree of skill and | earning commonly applied
under all the circunstances in the community
by the average prudent reputable nenber of
the [legal] profession . . . [and that
conduct has] result[ed in] injury, loss, or
damage to the [client,] the client is
entitled to a recovery agai nst the attorney.
Accordingly, like the majority of courts that
have addressed this issue, we decline to
adopt a rule that insulates attorneys from
exposure to mal practice clains arising from
their negligence in settled cases if the
attorney's conduct has damaged the client.

(citations omtted) (alterations in original).

W agree. It would be patently unfair to allow attorneys
who may have conmmtted mal practice in handling a case to turn
around and rely on a defense that effectively says that, because
the client knowingly settled his or her case, the issue of
whet her the attorney was negligent was also settled. W do not
think this resolution will discourage settlenents or increase the
volune of litigation. It is unlikely that attorneys will stop
recomendi ng settlenents out of concern over possible malpractice
suits, because settlenents are still in the best interests of the
clients. Furthernore, we do not expect a dramatic increase in
| egal mal practice clains by parties who are dissatisfied wwth the
settlement agreenents into which they entered, as we have not
created a new claimor theory of recovery. Plaintiffs nmust stil

all ege and prove all facts in support of their clains of attorney
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negligence and may not litigate conplaints containing nmere
general i zed assertions of nmal practice.?®

We are m ndful, however, of the concerns expressed by the
Pennsyl vani a Suprene Court in Mihammad--that allow ng | egal
mal practice clains after a settlenent has been accepted by the
clients could create chaos in the litigation system because
| awyers m ght be reluctant to settle for fear of mal practice

suits and the nunber of mal practice suits could increase

6 Traditionally, in the professional nmalpractice context, a
cause of action is brought against an attorney based on
negligence. Flaherty v. Winberg, 303 M. 116, 134 (1985). Wen
such a claimis asserted, a plaintiff nust prove: "(1) the
attorney's enploynent; (2) his neglect of a reasonable duty; and
(3) loss to the client proxinmately caused by that negl ect of
duty." Hooper v. GIl, 79 MI. App. 437, 440-41, cert. denied
317 Md. 510 (1989), cert. denied, 496 U S. 906 (1990) (quoting
Fl aherty, 303 Ml. at 128)).

In addition to negligence, a cause of action for negligent
m srepresentation may be al so be asserted against an attorney for
| egal mal practice. The principal elenments of a negligent
m srepresentation claimare as foll ows:

(1) The defendant, owing a duty of care to
the plaintiff, negligently asserts a fal se
statement ;

(2) The defendant intends that his statenent
will be acted upon by the plaintiff;

(3) The defendant has know edge that the
plaintiff will probably rely on the
statenment, which, if erroneous, wll cause

| oss or injury;

(4) The plaintiff, justifiably, takes action
in reliance on the statenment; and

(5) The plaintiff suffers danage proxi mately
caused by the defendant's negligence.

Fl aherty, 303 Ml. at 135 (quoting Martens Chevrolet, Inc. v.

Seney, 292 M. 328, 337 (1982)).
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substantially. See 587 A .2d at 1349. W recognize that this
case is not typical of those generally considered as an action
for legal malpractice. This is not a case in which an attorney
has negligently permtted a statute of limtations to run or
negligently failed to research and find a point of |aw that would
have determ ned the outcone of a case in favor of his client.
This is not a case in which an attorney shoul d have objected to
the adm ssibility of evidence, but did not, or failed to object
to an instruction, but did not. It is not a case in which an
attorney searching a title mssed a nortgage or a judgnent in the
chain of title. Sinply put, this kind of |egal malpractice
i nvol ves a judgnent call; there exists no bright line by which to
assess mal practice. Before recomending that a client settle, or
not settle, a claim either before or after suit is filed, the
| awyer nust have, at a mninum an adequate appreciation of (1)
the relevant facts, (2) the potential strengths and weaknesses of
the client's case as it then stands and as it m ght possibly be
devel oped, (3) the likely costs, both nonetary and psychol ogi cal,
of proceeding further with litigation, and (4) what the outcone
is likely to be if the case proceeds further, based not only on
the relevant |aw but also on what triers of fact in the community
are doing in simlar kinds of cases. Like the ultimate judgnent
call itself, these elenents are nostly subjective in nature, not
easy to quantify. They necessarily invoke the |awer's overal

know edge and experience, which obviously differ fromone | awer
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to another, and thus, unlike sonme of the other contexts in which
mal practice is alleged, there will, of necessity, be a range for
honest differences of opinion in making settl enent
recommendations. A recommendation to settle or not to settle on
particular ternms is not mal practice sinply because anot her
| awyer, or even many other |awers, would not have nade the sane
recomendati on under the alleged circunstances.

In order to guard agai nst the concerns expressed in
Muhammad, we hold that in order to state a cause of action for
| egal mal practice based on a recommendati on that a case be, or
not be, settled, the plaintiff nust specifically allege that the
attorney's recomendation in regard to settlenent was one that no
reasonabl e attorney, having undertaken a reasonabl e investigation
into the facts and | aw as woul d be appropriate under the
ci rcunstances, and with know edge of the sane facts, would have
made.

Thus, if a client properly alleges in his or her conplaint
those facts that would normally be testified to by an expert
W tness, that is, that the attorney's recommendation of
settlenment is one that no reasonabl e attorney, having undertaken
a reasonable investigation into the facts and | aw as woul d be
appropriate under the circunstances, with know edge of the sane
facts, would have recomended, and the client can establish that
the settlenment he or she entered into was a product of that

attorney's negligence as descri bed above, the client will not be
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barred fromrecovering agai nst that attorney for mal practi ce.
Because this is a case of first inpression, Ms. Prande should be

granted | eave to anmend the conplaint if necessary.

Liability of Partner Cornelius
Appel I ant makes two argunents with respect to the liability
of Cornelius, a fornmer partner in the firmof Bell, Shore and
Cornelius. First, she argues that the trial court erred in
ruling that Cornelius could not be held liable for his partner's
negli gence sinply because he withdrew fromthe partnership after
one incident of alleged negligence but before the second
incident. Second, appellant contends that the trial court erred
in finding that her conplaint against Cornelius was barred by the
statute of limtations.
The trial court nmade the following finding wwth respect to
Ms. Prande's case agai nst Corneli us:
[ Ms. Prande] now wants to try to set
[the settlenents] aside, and in addition to
that[,] she subsequently or after her
original conplaint filed suit against M.
Cor nel i us.
For the reasons he put forth in addition
to the ones already stated, that is that the
statute of limtations does apply, and |
agree it does apply to him and he -- he
wasn't even part of the firmat the time [ ]
this alleged mal practice took place.
He shoul d never have been a defendant in

this case as far as |' mconcerned, but he
was, and that's another matter.
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Appel I ant concedes that Cornelius is not |iable for any
negligence in the settlenment of the Wshart claimbecause it
occurred after the date of his withdrawal fromthe firm but she
argues that he is liable for any negligence in settling the
Spill man case in 1990. Cornelius does not contest that he woul d
be responsible for negligence commtted by the firmprior to his
wi t hdrawal ; however, he clains that Ms. Prande's cl ai m agai nst
himfor the Spillmn settlenment was tinme-barred. Appell ant
di sagrees, arguing that her Anended Conpl ai nt addi ng Cornelius
was filed within three years of the date on which she di scovered
the basis for her cause of action, and therefore, is not barred
by the statute of limtations. The court's finding to the
contrary, she argues, was error

Since all parties are in agreenent that Cornelius is not
liable for any negligence in connection with the Wshart
settlenment due to his wwthdrawal fromthe firmprior to the
al | eged negligence, we need only address the negligence of
Cornelius with respect to the Spillman claim Under partnership
| aw, Cornelius would be jointly and severally liable for any
wrongful acts commtted by any partner while Cornelius was part
of the partnership, provided those acts are chargeable to the
partnership. M. Code Ann., Corps. and Ass'n § 9-307 (1994
Supp.). Cornelius cannot be held |iable, however, if M.
Prande's cl ai magainst himwas not filed within the statute of

limtations. W hold that whether Ms. Prande's claimwas fil ed
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within the statute of limtations is a question of fact for the
jury and therefore, the trial court erred in granting sumrary
judgnent on this issue.

In general, there is a three-year limtation in which a
civil action nmust be filed. M. Code Ann., Cts. & Jud. Proc.
8 5-101 (1994 Supp.). Under the discovery rule, however, "the
statute of limtations will begin to run when the plaintiff has
" know edge of circunstances which woul d cause a reasonabl e person
in the position of the plaintiff[] to undertake an investigation
which, if pursued with reasonable diligence, would have led to

knowl edge of the alleged [tort].'" Pennwalt Corp. v. Nasios, 314

Md. 433, 448-49 (1988) (quoting O Hara v. Kovens, 305 md. 280,

302 (1986)). The discovery rule has been applied to |egal

mal practice actions. Mnford v. Staton, Whaley & Price, 254 M.

697 (1969).

Appel I ant contends that the discovery rule applies to her
case and that she properly filed her claimagainst Cornelius
within three years after she discovered that she had a | ega
mal practice claim Although the Spillmn claimwas settled on
Sept enber 24, 1990, Ms. Prande did not file suit against
Cornelius until February 7, 1994. Ms. Prande clains that she did
not becone aware of her cause of action against the firmuntil

1992, when Shore recommended she settle the Wshart case and
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after she had consulted with another attorney.’

When a plaintiff invokes the discovery rule, the tine at
which the plaintiff becane aware of his or her cause of action
beconmes the ultimte issue to be determi ned. The question of
whether a plaintiff was on notice of a cause of action is a

guestion of fact. O Hara v. Kovens, 304 M. 280, 295 (1986).

"[Questions of fact on which a limtations defense will turn are
to be decided by the jury or, when sitting as a jury, by the
court." 1d. at 301.

In the instant case, the trial court granted Cornelius's
nmotion for summary judgnment, thereby meking a finding either that
t he discovery rule was inapplicable under the facts of this case
or that, if applicable, she had know edge of her cause of action
when she settled the Spillman case and that Ms. Prande did not

file suit against Cornelius wthin the applicable statute of

“ In Ms. Prande's Menorandum of Points and Authorities in
OQpposition to Defendants' Mtion for Summary Judgnent, she
attached an affidavit in which she stated:

[When | executed the rel ease dated Septenber
26, 1990, in the case of Prande v. Spill man,
Cvil Action No. 46234, Crcuit Court for
Mont gonmery County, | had no reason to believe
that | had a claimagainst John T. Bell,

El bert R Shore, Frank S. Cornelius or the
firmof Bell, Cornelius & Shore for |egal

mal practice in the Spillman matter. It was
not until M. Shore told ne that | had no
choice but to settle another claim involving
Lance J. Wshart, for $3,000.00, and |

di scussed that matter with another attorney,
that | began to realize that ny attorneys my
have been negligent in the Spillmn case.
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limtations. |If an issue of fact remained with respect to when
Ms. Prande knew of her action against Cornelius, the grant of
summary judgnent woul d be clearly erroneous.
In her deposition, Ms. Prande indicated that she felt
coerced or forced into settling the Spillmn case:
Q Are you claimng in this case that

the settlenment of your clainms against Mss

Spil | man was sonet hing that you did sonehow

under duress?

A. Yes.

Q Why are you naking that clainf
What is the basis for that statenent?

A | did not understand how a case
could be settled when there were so many
problens still with ne.

Q When you say so many probl ens, what
are you tal ki ng about ?

A My neck and back probl ens.

* * %

Q Did you di scuss that subject with
your |awyers?

A. Yes.

Q Are you saying that you were forced
into that settlenent?

A. Yes.

Q Tell me how you were forced into
it.

A | was going by the advice of
counsel that ny case was not going all that
wel | because of the testinony of the doctors.

Q What specifically did your
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attorneys tell you that you say forced you
into the settl enent?

A My attorneys told ne that | did not
have any choice, that I will have to take
that noney in order for use to go on with the
second case.

Q Who told you that?

A. M . Shore.

Q Specifically what el se were you
told that you say forced you into the
settl enment?

A Again, that the . . . doctor was
not sure which accident caused ny probl ens,
and that it is best -- in ny best interests

for me to settle for this anount.
She expounded on this further in an affidavit, stating:

That it was also not ny intent, in signing
the release, to indicate that the $7,500
settlenment | received represented a ful
recovery of mnmy damages fromthe Spill man
accident. Rather, it was a conprom se which
| very reluctantly agreed to based upon ny
attorney's telling ne that the case was weak,
because of ny doctors' inability to attribute
my injuries to the Spillman acci dent, and
that | could recover ny unconpensated damages
in the Wshart litigation.

(Enphasi s added).

The inmport of this is that, when presented with the offer in
the Spill man case, appellant believed that $7,500 was not
adequate in light of her injuries and that she was persuaded to
accept the offer because of her attorney's (1) concern about her

ability to prevail in that case, and (2) assertion tht she could
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recover the true neasure of damages, and thus achieve ful
conpensation, in the Wshart case. According to her, the harm
she suffered in accepting her lawer's advice to settle the
Spil Il man case did not becone apparent until her attorney inforned
her that the Wshart case was not worth nore than $3,000. She
stated in her affidavit that she was unaware of any possible
mal practice claimuntil 1992, when she consulted w th anot her
| awyer. There is clearly a question of fact to be resolved, that
i's, whether Ms. Prande knew or had know edge in 1990, when she
settled the Spillman case, of "circunstances which woul d cause a
reasonabl e person” in her position to "undertake an investigation
which, if pursued with reasonable diligence, would have led to

know edge" of the alleged | egal malpractice. Pennwalt Corp., 314

Ml. at 448-49. Because the jury is responsible for making
findings of fact, the court erred in granting sumrary judgnent on
this issue.

JUDGMENT REVERSED; CASE
REMANDED TO THE Cl RCU T COURT
FOR MONTGOMERY COUNTY FOR
FURTHER PROCEEDI NGS; COSTS TO
BE PAI D BY APPELLEE



