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This appeal fromthe Crcuit Court for Prince Ceorge’s
County presents the question of whether that court erred in
its conclusion that “(retroactive) pronotion and back pay”
shoul d be awarded to the appellees, who are Prince George’s
County police officers that were unsuccessful candidates for
pronotion in a pronotional exam nation process proven to be
“flawed.” Prince CGeorge’s County, appellant, argues that,
even if we agree with the circuit court’s conclusion that the
pronoti onal process was “fatally flawed,” under Andre v.

Mont gonery Co. Personnel Bd., 37 Md. App. 48 (1977), “the
injury in this case is without [the] renmedy [that appell ees
have sought].” Id. at 62. Appellees argue that we should
affirmthe circuit court because (1) the Personnel Board of
Prince George’s County has declared that it does have the
authority to order back pay and pronotions, and (2) in

Mont gonmery County v. Anastasi, 77 Ml. App. 126 (1988), this
Court “ordered the Personnel Board [of Montgonery County] to
grant back pay and pronotions where consistent with its own

regul ations.” Although we agree with the circuit court’s



conclusion that the pronotional process was indeed flawed and
shoul d have been “redone,” for the reasons that follow, we
shal|l reverse the judgnent of the circuit court.
I .
In 1995, appellees (and 13 other police officers) filed
grievances with the Prince George’s County Personnel Board.
That agency’s March 24, 1997 DECI SI ON AND CRDER i ncl uded t he

foll ow ng statenents:

In each instance, the [appellees] clained
that the pronotion process adm nistered by
the Prince CGeorge’s County Police
Department in the Spring of 1994, was
fraught with inproprieties, violations of

| aws and procedural flaws which conprom sed
the integrity of the entire exam nati on.
They claimthat these inproprieties denied
them t he opportunity to conpete fairly for
pronotion. As renedy, they ask for
retroactive pronotions with back pay and

the award of attorney fees.



The consol i dated cases were assigned to a
Heari ng Exam ner on Cctober 23, 1995 in
accordance wth the provisions of Section

16-203(a)9(C) of the Personnel Law.

...the Hearing Exam ner’s opinion and
concl usion section clearly show that he
finds the [appellees’] initial grievance
claims meritorious. This Board fully

concurs with the finding.

Accordingly, in view of the foregoing,
this Board finds that the manner in which
the 1994 Police Pronption Exam nati on was

adm ni stered was i nappropri ate.

Havi ng found the pronotion process to
be flawed, we now turn to the question of
remedy. The Hearing Exam ner properly
poi nted out that this Board has no

authority to award the renedy being sought



by the [appellees].

Here, the [appellees] have clearly cited
several instances of poor judgnment on the
part of the Appointing Authority which cast
a shadow on the integrity of the process.
They failed to show, however, a nexus

bet ween their own pronotability and the
errors in the judgnment of the Appointing
Aut hority to the point whereby they could
be characterized as a substantial factor in

t he [appel | ees] not bei ng pronoted.

Whet her or not Reiner [Reiner v.

United States,! an unreported opinion by

1 Reiner involved a “retroactive pronotion” claimasserted by a federa
enpl oyee who had been an unsuccessful candidate for pronbtion in a pronotiona
process that was flawed by administrative error. According to Judge G een
once the enpl oyee proved (1) the process was flawed by adm nistrative error,
and (2) the error was a “substantial factor in [the enployee’s] failure to be
pronmoted,” the enployee was entitled to a retroactive pronotion unless the
agency proved by a preponderance of the evidence that the enpl oyee woul d not
have been pronoted even if no error had occurred. 1In light of our conclusion
that appellees are not entitled to pronotion and back pay, whether the Board
correctly applied Reiner’s “burden shifting” rule is of no consequence to the
outcome of this case.




t he Honorabl e June L. G een of the United
States District Court for the District of
Colunbia, filed in Gvil Action #78-0616 on
April 30, 1979] is operative here has no
substantive i npact on the Board’s ultimte
decision in this case. The Board finds
that the Appointing Authority conmtted
several errors in judgment in the

adm ni stration of the 1994 pronotion
process, but there is nothing in the record
to support a finding that these judgnental
errors were substantial enough to adversely
effect [sic] the pronotability of the

[ appel | ees]. The [appel | ees] have not net

their burden of proof in this regard.

Appel | ees petitioned for judicial review of that
deci si on. The circuit court’s OPI Nl ON AND ORDER i ncl uded
the follow ng findings and concl usi ons:

This Court finds that the pronotional
process was flawed, as found by the Police
Departnent’s own consultant. The deci sion
of the Personnel Board that the flaw was
not a substantial factor in the failure to
pronote the [appel |l ees], however, was a

cl ear abuse of discretion and in error, and
the Court hereby finds that the flaw was a

6



substantial factor in the failure to
pronote the [appellees]. The Court also
finds that the Police Departnent is unable
to show that the [appell ees] woul d not have
been pronoted even if the flaw had been
corrected, and therefore, this Court enters
the foll owi ng order:

It is this 19'" day of Cctober, 1999 by
the Grcuit Court for Prince Ceorge’s
County,

ORDERED, that the decision of the
Per sonnel Board be, and hereby is, REVERSED
AND REMANDED for appropriate action, and it
is further

ORDERED, that the [appellees] be, and
hereby are, awarded the costs of this
action.

Thi s appeal foll owed.

1.
Appel | ees’ position is best sunmari zed by the foll ow ng
argunment presented to the circuit court during the hearing on
appel l ees’ petition for judicial review

[ APPELLEES COUNSEL] Your Honor, it’s our
contention, quite sinply, that there were
substantial flaws in the pronotiona
process identified by their validator, Dr.
Harver, accepted by their chief of police,
Chief Mtchell at the time, that those
errors, those flaws were a substanti al
factor in the failure of the four to be
pr onot ed.

Therefore, as the agency cannot prove
that they woul d not have been pronoted even
if this error had not been nmade -- in other
words, they can’t prove what woul d happen
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if the oral board woul d have been
readm ni st ered.

We don’t know what the scores woul d
have been, we don’t know where these
gentl emren woul d have ranked, and so we
don’t know if they would have been pronoted
had their test been readm nistered. But we
do know that their failure to be pronoted
was caused in part, a substantial factor of
the failure was that failure to
readm ni ster the exam

So the relief we would be requesting
of the court is that each of the grievants
be ordered to be pronoted to the rank of
sergeant effective February of 1996, which
was when they conpleted the pronotions for
[ sic] based upon the 1994 sergeant’s exam
that they be awarded back pay for that
period fromthat date for -- to either to
the present or to when they, in fact, were
pronot ed as sergeant.

In Andre, supra, this Court held that (1) “the Board

erred in concluding that the appellants’ ‘rights’ were not

violated,” but (2) because the relief requested by appellants
was an award of noney damages fromthe county, “the injury in
this case is without remedy.” Chief Judge G bert expl ai ned:

The potential for pronotion is what was
wronged, not a right to pronotion. The
appel l ants’ actual pronotions are at best
t enuous because, as we have seen, there
were ot her applicants for the sanme
positions, and those applicants al so had
their potential for appointnment or
pronotion eradi cated by the action of the
Depart nent .



The relief sought fromthe Board, by the
appel l ants, was not in the best interest of
the County service. Patently the Board
coul d not order the pronotion of the
appel l ants over the other persons who were
on the eligible lists. It could not create
a simlar pronotion for each person in the
eligible list. The persons appointed to

t he vacancies were seemngly eligible
therefor and, in any event, were not
parties to the proceeding.

37 Md. App. at 62-63. Chief Judge G lbert’s analysis is
equal ly applicable to this case.

According to appell ees, Andre has been overrul ed by
Anastasi. There is sinply no nerit in that argunent. In
Anastasi, after concluding that the Board erred in upholding a

pronotion process that violated both the letter and the spirit
of the county’s Charter and Code, this Court stated:

Fashi oning the appropriate renedy in
this case is a difficult task. This Court
faced a simlar situation in Andre v.

Mont gonery County Personnel Board, 37 M.
App. 48, 375 A 2d 1149 (1977) where the
Mont gonery County Personnel Board found the
conpl ainants to have been wonged by the
hiring practices of the county’ s Departnent
of Recreation. The Board in Andre ordered
the Departnent to institute renedial
procedures but declined the conplainant’s
requests for back pay and retroactive

appoi ntnents. ..

Whet her appel | ees here shoul d
recei ve sone redress fromthe County, in
the nature of back pay, pronotion when
openi ngs
occur or both, or something other than
either of these, we are not in a position



to say.

77 Md. App. at 139. Anastasi did not overrule Andre and does

not support appellees’ contention that they are entitled to
retroactive pronotion and back pay.
L.
We quote with approval the follow ng conments nade by the
circuit court during the hearing that preceded the ruling at
issue in this case:

THE COURT: Why is it that -- what | don’'t
understand is since the person who

devel oped the systemsaid that this part of
the pronotions systemis invalid, fatally
fl awed, and should therefore be redone, and
that’s the system upon which you base your

pronotions, why would you refuse to redo
it?

THE COURT: So how can you then base your
pronotions on sonething that is flawed?

[ APPELLANT’ S COUNSEL] : Your Honor, it was
fl awed because of the resulting --

THE COURT: We don’t really care why. It’s
fl awed, so why not redo it?

* * %

THE COURT: ... you send themthrough a
pronoti on procedure, we find out it’s
flawed, the chief says redo it, and | know
the chief said |ater on okay, you didn't
redo it, all right, we won’'t do it, but he
said redo it.
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That was his first decision, and his
first decision was right because
statistically we know it was flawed, and
that’s how we test these things. That’s
how it’s done, and then we ignore the
statistics when the guy who designed it
said it’s wong.

| think that’s wong. | think we're
treating these people inequitably. Yeah,
we want themto go right back out there and
be subjected to the hazards of the job.

think that’s wong, sir. ['msorry.

| think it is flat out wong. It’s
not fair. It just isn't fair, and | just
hate to see bureaucracies just decide well,
it cane out this way. W' Il fix it next
time around, but these guys, they |l just

have to suffer.

| don’t look at it that way. That’s
not right. |If it’s inconvenient to do it
over again, so it’s inconvenient. But when
you're dealing with people’s careers you
subj ect yourself to the inconvenience. You
have to be fair to people, and we’re not
being fair in this thing, sir. |'msorry.
W're not being fair.

We agai n enphasi ze our agreenent with the circuit court’s
factual finding that appellees were not treated fairly by the
Police Departnent. Like all other police officers who are
potential victins of a pronotional process proven to be
fl awed, appellees were entitled to a ruling by the Personnel

Board - or by the circuit court? in the event that the

2 The “exhaustion (of adninistrative remedies)” requirenent is
i nappl i cable “where the effort to proceed formally with [those] renedies would
be wholly futile.” dover v. St. Louis-S.F.R Co., 393 U S. 324, 330 (1969),
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Personnel Board failed or refused to take appropriate action -
that would (1) require that the pronotional process be
corrected so that no candidate for pronotion would have an
unfair advantage over any other candidate, and (2) prohibit

t he appointing authority from pronoting (appellees or) any
(other) candidate until a fair pronotional process has been
conducted.® For the reasons stated in Andre, however, we
cannot affirmthe circuit court’s conclusion that appell ees
were entitled to pronotion and back pay. That is why we nust
reverse the judgnent and remand for entry of an order
affirmng the decision of the Personnel Board.

As we did in Andre, supra, 37 Md. App. at 48, we shall
make an exception to the general rule that costs be assessed
against the losing party. W are persuaded that “the County’s
negl ect, in supervising its personnel so as to avoid the type
of i nadvisable [pronotional] practices utilized in this case,

requires that it shoul der the costs.”

di scussed in Dearden v. Liberty Medical Center, 75 MI. App. 528 at 533-34
(1988). See also State v. Board of Education, 346 M. 633, 642-644 (1997) and
the cases cited therein.

3 Appel | ees argue that they could not have sought injunctive relief in
this case because their entitlement to retroactive pronotion and back pay
constituted an adequate renedy at law. As we interpret Andre, however,
appel l ees were not entitled to retroactive pronotion and back pay. That case
actual ly supports the proposition that a “redone” pronotional process is the
only relief available to unsuccessful candi dates who are the potential victins
of a pronotional process proven to have been fl awed.
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JUDGMENT REVERSED; CASE
REMANDED TO THE CI RCU T
COURT FOR ENTRY OF JUDGVENT
AFFI RM NG THE DECI SI ON OF
THE PRI NCE GEORGE' S COUNTY
PERSONNEL BOARD; COSTS TO BE
PAI D BY PRI NCE GEORGE’ S
COUNTY.
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