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Thi s appeal arises froman arbitration award ent ered pursuant
to the collective bargaining agreenent between appellant, Prince
George’s County, and appellee, the Fraternal Order of Police,
Prince George’s County, Lodge 89 (“FOP 89”). After the Chief of
Police of Prince George’s County issued a nmenorandum announci ng
that he woul d make decisions regarding pronotions in the police
departnent using a “Rule of 3" (that is, the chief would choose
fromthe top three ranked candi dates, rather than pronote the top-
ranked candidate as his predecessors had done), FOP 89 filed a
gri evance under the terns of the collective bargaining agreenent.
The grievance was denied and the matter proceeded to arbitration,
despite the County’'s assertion that the matter was not subject to
mandatory arbitration. The arbitrator found that appellant had
violated the collective bargaining agreenent by instituting the
“Rule of 3,” and ordered that pronotions of eligible police
of ficers be made on the basis of rank al one. The County appeal ed to
the Circuit Court for Prince George’'s County, which affirned the
arbitrator’s deci sion.

Appel l ant presents three questions for our review As set
forth in appellant’s brief, those questions are:

(1) Dd the arbitrator exceed his authority in
determining the grievance to be arbitrabl e?

(2) Did the arbitration award contain a pal pabl e m st ake
of law or fact?



(3) Did the arbitration award contain a ni stake so gross
as to work a manifest injustice?

We answer all three of these questions in the negative. W
concl ude, however, that this appeal nmust be di sm ssed on the ground
of nootness. Al though noot, this appeal presents issues inportant
to the public interest and worthy of a discussion of the nerits,
for the purpose of guidance in future litigation whichis likely to

arise on the same issues.

Facts and Procedural History

On April 21, 2004, Melvin Hi gh, the Chief of Police for Prince
George’ s County, issued a nenorandumtitled “Selection Criteria for
Pronotions, Beginning wth the April 25, 2004 Pronotiona
Exam nation.” The menorandum distributed to all sworn personnel of
the police departnment, detailed changes regarding the nethod of
granting pronotions. Specifically, the menorandum expl ai ned t hat
the Chi ef would begin maki ng pronotion decisions using a “Rul e of
3.7 In contrast with the long-standing policy of pronoting
officers eligible for pronotion on the basis of ranking alone,
under the “Rule of 3,” the Chief would consider a nunber of
vari abl es in deciding which of the three top-ranked candi dates on
the eligibility list to pronote. The nmenorandum listed twenty-

three factors that coul d be consi dered by the Chief, including past



j ob performance, commendations, the conplexity of the officer’s
past assignnents, disciplinary actions or conduct unbecom ng an
of ficer, education, and the needs of the departnment. The Chief
expl ai ned the “Rule of 3" as foll ows:

Pursuant to the “Rule of 3,” the pronotion eligibility
list will continue to be established by a conbi nati on of
scores on the witten exam nation and the Assessnent
Center. The witten exam nation and Assessnent Center
results will continue to be assigned nunbers, which wll
be ordered, in nunber rank, to create an eligibility
list. The test scores will be listed, in descending
order, in accordance with Sec. 16-162(d) (“Order of Nanes
on Pronotional Register”). The three candi dates scoring
t he highest test scores on the pronotional exam nation
will qualify for further consideration for pronotion. The
top three candidates will be eval uated, considering his
or her actual work performance, contributions to the
departnment and the Prince George’s County comunity.

* k%

The “Rule of 3" wll not change any portion of the
witten exam nation or the Assessnment Center exam nation.
Oficers should not change their plans for taking the
exam nation or nodify their preparation for the
exam nation as a result of the “Rule of 3.” Preparation
for pronotion, under the “Rul e of 3,” includes perform ng
wel | on the pronotional exam nation, as well as providing
your best service to the comunity during your career as
a police officer. This shoul d be the goal and practice of
every officer on this departnent.

On April 26, 2004, FOP 89 filed a grievance, claimng that the
“Rule of 3" violated the collective bargai ning agreenent between
appel l ant and FOP 89. Specifically, FOP 89 cited Article 4, 8§ 4.04
of the collective bargaining agreenent, which reads, in relevant

part:



Acting Pay Pending Pronotions: Al vacancies caused by
per manent departure from the Departnent - retirenent,
di scharge, or pronotion - will be filled within ninety
(90) days of the vacancy or within ninety (90) days of
the establishment of an eligibility list, whichever
occurs later, or the first persononthe eligibility |ist
(or subsequent persons depending on the nunber of

vacancies) wll be paid as if he, she or they had been
promoted from the ninety-first (91st) day on. If the
eligibility list is not established until nore than
ninety (90) days after the vacancy, then all vacancies
wll be filled (or the appropriate person(s) on the
eligibility list wll be paid acting pay) upon

establishnment of theeligibility list. The Departnent has
the authority to elimnate the position during the ninety
(90) day period; but if the position is restored, the
first person on the pronotion |ist (or subsequent persons
dependi ng on t he nunber of vacancies) will be paid as if
he, she or they had been pronoted fromthe ninety-first
(91st) day on. Upon the establishment of an eligibility
l[ist, the County will provide to the FOP a list of the
nanmes of officers, in order of finish but wi thout scores,
on each final eligibility list.

The Departnment and FOP 89 agree to continue the past
practice governing the relationship between the
disciplinary process and pronotional process. An
ot herwi se eligible candidate for pronotion who is under
I nvestigation that could lead to serious disciplinary
action (defined as discharge from enploynent],]
suspensi on from enpl oynent w thout pay or benefits, or
denotion in rank) shall have his or her pronotion held in
abeyance pending the final outcone of the investigation
and the inposition of any serious disciplinary action.
During t hat period, the next candidate onthe eligibility
list will be offered the acting position as a tenporary
position and will be entitled to acting pay under Secti on
4.04. |If this candidate refuses the transfer to acting

position, the Departnment will not be required to offer
the acting position to the next candidate on the
eligibility list and contractual obligations wll be

satisfied so |l ong as another officer is given the acting
position and acting pay. Once the final outcone of the
investigation and disciplinary action is known and the
first candidate is deened qualified for pronotion, he or



she will be pronoted retroactive to the date that he or

she woul d ot herwi se have been entitled to the pronotion

had an investigation had [sic] not been commenced or

continued. The pronoted candi date will assune t he vacancy

and the next candidate, who tenporarily assuned the

vacancy in an acting role, will be returned to his or her

previously held position, if at all feasible, or to the

nost simlarly situated position available in the

Depart nment .

On July 23, 2004, FOP 89 presented its grievance at a hearing
before the Labor Commi ssioner. The Labor Conmi ssioner denied the
grievance, and FOP 89 subsequently filed a request for arbitration
pursuant to Article 20, 8§ 20.05(B) of the collective bargaining
agreenent, which provides: “Gievances arising as a result of
di sputes concerning the nmeaning, interpretation or application of
this Agreenment ... or of a clained violation, msinterpretation or
m sapplication of the rules or regulations issued by the police
departnment affecting the ternms and conditions of enploynent, shal
be subject to ... arbitration.”

An arbitration hearing was held on Novenber 23, 2004. There
exists no transcript of the arbitration hearing. On March 14,
2005, the arbitrator issued an opinion and award in favor of FOP
89. The award read:

After carefully considering the evidence presented and

all of the arguments raised in the post-hearing briefs,

I find that:

1. The Enployer violated the Collective Bargaining

Agreement by adopting a “Rul e of 3" under which the Chi ef
of Police may cho[o]se to pronote a candi date ranked



| ower on the pronotion eligibility |ist over a candi date
who i s ranked hi gher;

2. Pronotions shall be in order of ranking on the
eligibility list;

3. If prior to the date of this Opinion and Award,
pronoti ons were made of enployees that were not in rank
order on the eligibility list, then those enpl oyees who
ranked at the top of the eligibility list shall be

pronoted retroactive to the date of the out-of-order
pronotions and they shall be made whol e, including back

pay.

4. The grievance is sustai ned.

On April 13, 2005, appellant filed a petition to vacate the
arbitration award in the Crcuit Court for Prince George’s County.
After a hearing, the circuit court entered an order and opinion
affirm ng the decision of the arbitrator. Appellant filed atinely

notice of appeal.

I. Mootness
Al t hough not rai sed by either party, we nmust initially address
the potential nootness of the issues raised in this case. At oral
argunent, after counsel for appellant indicated that the collective
bar gai ni ng agreenent at issue had expired in 2005, this Court
I nqui red of counsel whether the case was now noot, on the ground
that no live controversy exists. The Court of Appeals has

expl ai ned: “Cenerally, appellate courts do not deci de academ c or



noot questions. A questionis noot if, at thetime it is before the
Court, there is no longer an existing controversy between the
parties, so that there is no | onger any effective renedy which the
court can provide.” Attorney Gen. v. A.A. Co. School Bus, 286 M.
324, 327 (1979). The Court of Appeal s has recently made cl ear that,
when noot questions are rai sed on appeal, this Court shoul d di sm ss
t he appeal on the ground of npotness. Cottman v. State, __ M. __,
No. 1, filed Dec. 8, 2006 (Sept. Term 2006), slip. op. at 14.
There are, however, exceptions to the general rule that
appel late courts will not decide noot questions. |In Cottman, the
Court of Appeals recognized that “[t]here is a public benefit
derived from published opinions, which is the reason appellate
courts are sonetines willing to decide noot questions where it
appears that there are inportant issues of public interest raised
which nerit an expression of our views for the guidance of courts
and litigants in the future.” Id. at 15 (Internal quotes and
citations omtted.) This Court may reach the nmerits of a noot
guestion “where the urgency of establishing a rule of future
conduct in matters of inportant public concern is inperative and
mani fest....” Albert S. v. Dept. of Health, 166 M. App. 726, 744
(2006) (quoting Llioyd v. Bd. of Supervisors of Elections, 206 M.

36, 43 (1954)). In Lioyd, the Court of Appeals l|isted the



ci rcunst ances under whi ch Maryl and appel | ate courts nay deci de noot

| ssues:
[1]f the public interest clearly will be hurt if the
question is not imediately decided, if the matter
involved is |likely to recur frequently, and its
recurrence will involve a relationship between the

government and its citizens, or a duty of governnent, and

upon any recurrence, the sane difficulty which prevented

the appeal at hand from being heard in tinme is likely

again to prevent a decision, then the Court may find

justification for deciding the issues raised by a

qguestion which has becone noot, particularly if all of

these factors concur with sufficient weight.
206 Md. at 43.

At oral argunent, counsel for both parties indicated that the
col | ective bargai ni ng agreenents between the County and FOP 89 are
renegoti ated every two years. In the course of the nobst recent
renegoti ati on, FOP 89 attenpted to have Article 4, 8§ 4.04 clarified
as setting forth a “Rule of 1" for the purposes of deciding which
of ficers receive pronotions. The County would not agree to this
term and the |anguage of 8 4.04 in the new agreenent renains
unchanged fromthe time FOP 89 filed the grievance underlying this
appeal. The inpasse with regard to the interpretation and
inmplications of 8 4.04, and whether a “Rule of 3" is perm ssible,
is likely to continue. Furthernore, because of the frequency with
whi ch t he County and FOP 89 renegotiate their coll ective bargai ning

agreenent, a simlar dispute in the future would also |ikely evade

appel l ate review on the ground of npotness, because the agreenent



at issue would likely have expired by the time the case reached
this Court. Finally, this case involves the rel ati onship between a
county governnent and its enpl oyees, and as such, is an inportant
matter of public concern. Because “all these factors concur with
sufficient weight,” we “find justification for deciding the issues
rai sed.” Id.
II. Arbitrability of the Dispute

As a threshold matter, appellant contends that the arbitrator
exceeded his authority by finding the dispute to be arbitrable
under Article 20, § 20.05(B) of the collective bargaining
agreenent. Appellant argues that the dispute caused by the
institution of the “Rule of 3" does not qualify as a grievance
“arising as a result of disputes concerning the nmeaning,
interpretation or application of this [collective bargaining]
Agr eenent .” In response, FOP 89 argues that the fact that the
phrase “Rule of 1" is not specifically included in the provisions
of the collective bargai ning agreenent that address pronotional
procedures does not nean that the dispute does not concern the
interpretation of the collective bargaining agreenent. W agree
that FOP 89's assertion that the “Rule of 3" is in violation of the
col | ective bargaining agreenment raises an arbitrable controversy

because there is a “dispute[] concerning the neaning,



interpretation or application of [the collective bargaining]
Agreenent.”

Arbitration is “a matter of contract.” Gold Coast Mall, Inc.
v. Larmar Corporation, 298 MI. 96, 103 (1983) (citations omtted).
If there is no agreenent to submt to arbitration, courts cannot
conpel parties to do so. 7d. When an arbitration award i s “attacked
for lack of jurisdiction” on the ground that the parties did not
agree to arbitrate the issue at hand, we nust review de novo the
arbitrator’s decision as to arbitrability. Messersmith, Inc. v.
Barclay Townhouse, 313 Md. 652, 664 (1988). Such reviewincludes an

“i ndependent assessnent of the evidence.” Montgomery County v. FOP,
147 Md. App. 659, 669 (2002).

Here, there is no dispute that an arbitration agreenent
exi sted between the parties. The di spute arises from whether that
arbitration agreenent enconpasses the particul ar i ssue underlying
FOP 89's grievance. Appellant argued before the arbitrator, and
mai ntai ns on appeal, that the arbitrator never had jurisdiction to
hear FOP 89's grievance, because the alleged “Rule of 1" was not a
matter of interpretation of the collective bargaining agreenent and
therefore fell outside the scope of the arbitration clause.

When consi dering whether a dispute falls within the scope of

an arbitration clause, a court nust find “reliable evidence from

the | anguage actually enployed in the contract that the parties

10



i ntended the disputed issue to be the subject of arbitration, the
intent of the parties being the controlling factor.” 1d. at 667
(quoting NRT Mid-Atlantic, Inc. v. Innovative Properties, Inc., 144
Md. App. 263, 280 (2002)) (citations omtted). In review ng the
arbitration clause, however, we nust remain mndful that “the
Suprene Court has nade it clear that arbitration is a favored
remedy, and in reviewi ng any arbitration clause a court is to order
arbitration unless ‘it nay be said with positive assurance that the
arbitration clause is not susceptible of an interpretation that

covers the asserted di spute. Mayor v. Baltimore Fire Fighters, 93
Ml. App. 604, 610 (1992) (quoting AT&T Technologies, Inc. v.
Communications Workers of Am., 475 U.S. 643, 650 (1986)).

In Gold Coast Mall, supra, in the context of a notion to
conpel arbitration, the Court of Appeals articulated the role of
Maryl and courts i n determ ning whet her an arbitration cl ause grants
an arbitrator initial jurisdiction over the issue of arbitrability.
Li ke the parties in this case, the parties in Gold Coast Mall had
a contract that contained an arbitration clause. 298 Ml. at 100.
The arbitration clause provided that “disputes arising under the
agreenent be submitted to arbitration,” but did not specify which
party bore the responsibility of initiating arbitration. 1Id. Rather

than submtting the eventual dispute to arbitration, the plaintiff

went directly tothe circuit court and filed a suit for declaratory

11



j udgnment. Id. In response, the defendant filed a petition to
conpel arbitration. 1Id. In holding that the arbitrator should
initially have had jurisdiction to determ ne whether the dispute
was arbitrable, and that the circuit court should have conpelled
arbitration, the Court of Appeals explained:

Where the |anguage of the arbitration clause is clear,
and it is plain that the di spute sought to be arbitrated
falls within the scope of the arbitration clause,
arbitration should be conpelled. If it is apparent, on
the other hand, that the issue sought to be arbitrated
lies beyond the scope of the arbitration clause, the
opposi ng party should not be conpelled to arbitration,
since there is no agreenent to arbitrate. Wiere there is
a broad arbitration clause, calling for the arbitration
of any and all disputes arising out of the contract, al

I ssues are arbitrable unless expressly and specifically
excluded. A problemis created for the court when the
| anguage of the arbitration clause is unclear as to
whet her the subject matter of the dispute falls wthin
t he scope of the arbitration agreenent. Courts that have
considered this problem have recogni zed that under such
ci rcunst ances the question of substantive arbitrability
initially should be left to the decision of the
arbitrator, not the courts.

298 M. at 104-05 (citations omtted). Under this paradigm
appel l ant’ s contention that the arbitrator | acked jurisdiction nust
fail.

W find the arbitration clause contained in Article 20, 8§
20.05(B) of the collective bargaining agreenent to be quite clear.
It requires arbitration for all disagreenents “arising as a result
of disputes concerning the neaning, interpretation or application

of this Agreenent.” The present dispute arose, in part at |east,

12



from appellant’s interpretation of Article 4, 8 4.04 of the
col l ective bargaining agreenent as requiring the Departnent to
provide acting pay to the individual at the top of the eligibility
list, but not requiring the Departnment to actually pronote the
i ndividual at the top of the eligibility list. Simlarly, FOP 89's
contention that the collective bargaining agreenent precluded
adoption of a “Rule of 3" was a dispute concerning the application
of the agreenent, and therefore, wthin the scope of the
arbitration clause.

The current police chief’s interpretation of the collective
bar gai ni ng agreenent clearly differs fromthe interpretati ons of
prior police chiefs. At the arbitration hearing, a former chief of
police testified that he had, on occasion, wanted to pronote an
of ficer not at the top of the eligibility list, but understood that
the coll ective bargaining agreenent prohibited him from doing so
until he first pronoted those candi dates ranked higher on the
eligibility list. According to other testinony at the arbitration
hearing, for at |east twenty years, no candi date for pronotion had
been pronoted out of rank order.

Appel | ant argues that, because the | anguage of § 4. 04 does not
explicitly require a “Rule of 1,” this Court cannot infer fromthe
| anguage of Article 20, 8 20.05(B) that the parties intended to

subnmit to arbitration disputes regarding whether such a rule

13



exi st s. The arbitration clause, however, does not provide for
arbitration only concerning matters nmenti oned expressly within the
four corners of the «collective bargaining agreenent. The
arbitration clause applies to alil disputes regarding the
interpretation of the agreenent. W rej ect appellant’s construction
of Article 20, 8 20.05, under which arbitration would only be
requi red when one of the parties violated an express provision of
t he col |l ective bargaining agreenent.

Appel l ant also argues that the dispute is not arbitrable
because FOP 89's cl ai mdoes not constitute a “grievance” within the
nmeani ng of the coll ective bargaining agreenent. Article 20, § 20.01
of the agreenent defines “grievance” as “a dispute concerning the
application or interpretation of the terns of this Agreenent or a
clai med violation, msinterpretation or m sapplication of the rules
or regul ations of the County affecting the terns and conditions of
enpl oynent . ” Reviewing a nearly identical definition of
“grievance” in Baltimore Firefighters, supra, 93 Ml. App. at 609-
10, we concluded that the definition of “grievance” included the
union’s conplaint against the city for reducing the nunber of

firefighters assigned to each truck.! W said:

"In Baltimore Firefighters, the nmenorandum of understandi ng
between the firefighters’ union and the city defined “grievance”
as “(1) a dispute concerning the application or interpretation of
the ternms of a nmenorandum of understanding, [or] (2) a clained

14



It my be, as the City asserts, that the “benefit

cl aimed” by the Unions, i.e., the right to continuance of

four-nmenber engine conpanies, is “specified nowhere in”

t he [ menorandum of understanding]. That, however, does

not nean a dispute as to that benefit is not a

“grievance.” Rather, the dispute is a grievance if it

cannot be said with “positive assurance” that it does not

“concern” the “application or interpretation of the

ternms” of the [nmenorandum of understanding].

Id. at 612 (quoting AT&T Technologies, supra, 475 U.S. at 650).
Likewse, in this case, the right to a “Rule of 1" nay not be
spelled out in the collective bargaining agreenent, but, at the
time the grievance was initiated, it could not be said wth
positive assurance that the adoption of the chief’s new pronotion
policy does not concern the application or interpretation of the
col | ective bargaining agreenent.

Because the Ilanguage of the arbitration clause clearly
mandates arbitration for disputes arising fromthe interpretation
of the collective bargaining agreenent, and the dispute regarding
the “Rul e of 3" arose fromconflicting interpretations of 8 4.04 of
the <collective bargaining agreenent, we conclude that the
arbitrator correctly determned that he had jurisdiction to

arbitrate this dispute. W shall therefore address appellant’s

alternative argunents for reversal, nanely, that the arbitration

violation, msinterpretation or m sapplication of the rules or
regul ati ons of a nunicipal agency or the enployer affecting the
terms and conditions of enploynent.” 93 Md. App. at 609-10.

15



award shoul d be vacated on the grounds that the award “contains a
pal pabl e m stake of |aw and “constitutes a m stake of | aw so gross
as to work a manifest injustice.”
ITI. The Arbitration Award

Maryl and courts may vacate an arbitration award under only
certain, very narrow, circunstances. Graceman v. Goldstein, 93 M.
App. 658, 666 (1992). When an arbitration agreenent falls within
the anmbit of the Maryland Uniform Arbitration Act, the
ci rcunstances for vacating an arbitration award are set forth in
Mil. Code, Cs. & Jud. Pro. (“C.J.P.”) 8 3-224(b) (1989). Under
CJ.P. 8 3-206(b), however, unless the parties to an enploynent
agr eenent specifically provide that the Maryland Uniform
Arbitration Act shall apply, common law rules of interpretation
govern the arbitration agreenent. Bd. of Educ. v. P.G. Co.
Educators’ Ass’n., Inc., 309 Mi. 85, 96-98 (1987).2 The parties in
this case did not specify in the arbitration agreenment that the
Maryland Uniform Arbitration Act should apply. Therefore, the
agreenent is subject to common |aw rules of interpretation. Id.

In Bd. of Educ., id. at 98, the Court of Appeals reviewed the

history of arbitration and stated that courts at comon |aw

2C.J.P. 8 3-206(b) provides: “This subtitle does not apply
to an arbitration agreenent between enpl oyers and enpl oyees or
bet ween their respective representatives unless it is expressly
provided in the agreenent that this subtitle shall apply.”

16



“generally deferred to the arbitrator’s findings of fact and
applications of law.” Wile noting that “it was firmy established
as a common law principle in Maryland that nmere errors of |aw or
fact would not ordinarily furnish grounds for a court to vacate or
to refuse enforcenent of an arbitration award,” the Court of
Appeal s neverthel ess acknowl edged that an arbitration award coul d
be vacated under certain circunstances. Id. at 100. The Court of
Appeal s set forth the circunstances under which a court nmay vacate
an arbitration award under the common | aw, explaining:
Li ke many other general principles, however, the
rule that arbitration awards will not be vacated for
errors of law or fact has several exceptions. Thus an
award wi || be vacated for fraud or for m sconduct, bi as,
prejudi ce, corruption or lack of good faith on the part

of the arbitrator. Mreover, a m stake by an arbitrator
may be “so gross as to evidence m sconduct or fraud on

his part.” ... Inaddition, an arbitration award which is
contrary to a clear public policy will not be enforced.
A court wll vacate an arbitration award if it is

not within the scope of the issues submitted to
arbitration. An award is also reviewable to determ ne
whether the arbitrator failed to consider all matters
subm tt ed. Furt her nore, “a court my nodify an
arbitration award for a mstake of form such as an
evident mscalculation of figures.” And a court wll
deternmine whether the parties had a procedurally fair
hearing | eading to the award.

The above-nenti oned exceptions to the general rule
concerning the finality of arbitration awards are
relatively clear-cut. There is, however, an additional
limted area of review which is not as clearly defined.
This Court has said that “[t]he favor which the courts
accord to awards of arbitrators is however predicated
upon the assunption ... that the award ... involves no

17



m stake so gross as to work manifest injustice.” The

Court has also stated that an arbitration award wll be
set aside for “a mstake of law or fact... appearing on
its face.” “[ A] pal pable mstake in law or fact, is

good cause to set aside an award, if it is apparent on
the face of the award.”

Id. at 100-101 (internal citations omtted) (enphasis added).

In MCR v. Greene, 148 M. App. 91, 105-06 (2002), this Court
reaffirmed the validity of the standard of review of arbitration
awards articulated by this Court in 0-S Corp. v. Samuel A. Kroll,
Inc. 29 MI. App. 406, 408-09 (1975), cert. denied, 277 M. 740
(1975): “when reviewng the fruits of an arbitrator’s award, a
j udge may withhold only such as were tainted by i nprobity or based
on a conpletely irrational interpretation of the contract.” 1d. at
408-09. Although this Court in MCR acknow edged that the
“conpletely irrational” standard has never been approved by the
Court of Appeals, we stated that “the Court [of Appeal s] has never
rejected that standard. Until it does, we shall assunme its
continued vitality in Maryland.” MCR, supra, at 106, n. 8 (citing
Snyder v. Berliner Construction Co., Inc., 79 M. App. 29, 37
(1989))(stating that courts should apply the “conpletely irrational
standard” when reviewing an arbitrator’s construction of the
parties’ “substantive contractual provisions”).

Appel l ant contends that the arbitration award in this case

involved a “m stake so gross as to work a mani fest injustice,” and

18



contained a “pal pable mstake of law or fact.” W find nothing
apparent on the face of the award to support that contention or to
support a conclusion that the arbitrator’s decision was conpletely
i rrational

The arbitrator found that Article 4, 8 4.04 “is prem sed on
a rule of one.” The arbitrator based this conclusion on the
| anguage of 8 4.04 and credible evidence regarding the past
practices of the Departnent in pronoting police officers. The
arbitrator explained his rationale as foll ows:

Pursuant to [§ 4.04], if a permanent vacancy is not
filled wwthin 90 days ..., then the first person on the
eligibility list nmust be paid as if that person had been
pronmoted on the 91st day. Thus, the right to paynent
pendi ng pronotion set forth in Section 4.04 goes to the
“first person on the eligibility list.” The clear
inplication of that |language is that the parties
contenpl ated that such “first person” would be the one
who would fill the vacancy, absent any of the
di sciplinary situations described later in Section 4. 04.
Even i f the vacant positionis “elimnate[d]” during the
90 days following the creation of the vacancy but the
position [is] later “restored,” Section 4.04 provides
that the “first person” on the pronotional list wll be
pai d as though that person had been pronoted on the 91st
day. This fact further denonstrates that the parties
anticipated that the first personontheeligibility |ist
would fill the vacancy.

Such reasoni ng was not “conpletely irrational.”
The arbitrator also placed enphasis on the provisions of 8§
4. 04 which require, when the “first person” onthe eligibility |ist

is involved in disciplinary sanctions, that the next person on the

19



eligibility list shall fill the available position in an acting
capacity until the “first person” is “deened qualified,” at which
point the “first person” is “entitled” to the pronotion. The
arbitrator construed the use of the words “deened” and “entitled”
to indicate that the parties intended that the candi dates on the
eligibility list be promoted in rank order. Wrds such as
“entitled” do not inply discretion for the chief to select which
candi date shoul d receive the pronotion. Again, such reasoning was
not “conpletely irrational.”

Appel l ant further argues that the discretion granted by
statute to the County’s appointing authorities overrides the
col l ective bargaining agreenent. Appellant cites Prince Ceorge’'s
County Personnel Law (“P.L"), & 16-107, titled “Managenent
Prerogatives,” to support its contention that the chief of police
has the prerogative to pronote eligible candi dates as he sees fit.
The rel evant portion of 8 16-107 reads:

(a) Subject to such conditions and restrictions as are

specifically set forth or authorized to be effectuated

pursuant to the provisions of this Subtitle, al

appoi nting authorities shal | have t he genera

responsibilities and authority to manage and direct the

operations and activities of their departnents, agenci es,

or offices to the fullest extent provided by applicable

statute, law and/or regulation. In furtherance of the

foregoing and under the mnmanagenent direction of the

County Executive, all appointing authorities shall have

exclusively reserved to them the follow ng general

prerogatives relative to the managenent of the operations
and activities of their departnents, agencies or offices,
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provided that said prerogatives are exercised in a manner
consistent with the provisions of this Subtitle and any
personnel procedures developed, approved and issued
pursuant hereto:

* % *

(2) To direct and assign the work of their

enpl oyees, including, but not limted to, the
authority to appoint, promote, transfer, and
reassi gn such enpl oyees; ... (enphasis added)

Appel | ant buttresses its reliance on 8 16-107(a)(2) by citing
§ 16-233(b), which provides that “the provisions of this Subtitle
shal | be presuned to be Countyw de i n nature and, as such shall not
be subject to collective bargaining, except ... with respect to
negoti ati ons on Countyw de matters, and except for those provisions
of this Subtitle authorized to be established under the County’s
Sal ary Plan.” Appellant argues that, read together, 8§ 16-107(a)(2)
and 8§ 16-233(b) clearly provide that the chief of police has
unfettered discretion in making pronotions, because the nanageri al
prerogatives listed in 8 16-107(a) are not subject to collective
bar gai ni ng. Appell ant asserts that the arbitrator did not give due
consideration to these provisions in making his decision, which
constitutes a “mstake of law so gross as to work a manifest
I njustice.”

Appel | ant, however, ignores the overriding inpact of P.L. 8

16-233(e), which reads:
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(e) Al collective bargai ning agreenents shall be adopted
and approved by legislative acts of the County Counci
referencing the coll ective bargai ni ng agreenent and date
of execution by the county Executive. Upon adoption of
the | egislative act by the County Council, any provision
in the applicable agreement contrary to the provisions of
this Subtitle shall have the effect of amending any such
provision and enacting the provision into law applicable
to that collective bargaining unit. (enphasis added)

Col | ective bargaining agreenents are enacted by the Prince

George’s County Council and have the effect of law. Under P.L. 8§

16-233(e), if a provision in a collective bargaining agreenent
conflicts with a provision in the personnel |aws, then the
collective bargaining agreenent shall control. Appel l ant’ s

argunent, that any agreenent regarding pronotion practices is
invalid because authority to pronbote is a managerial prerogative
t hat cannot be bargai ned away, is fatally flawed. This argunent, if
accepted, would nean that the County could violate its own
personnel laws by entering into collective bargaining agreenents
whi ch include provisions relating to nanagerial prerogatives, and
then violate the collective bargaining agreenment with respect to
t hose terns, because the terns are entirely unenforceable.

In 8§ 16-233(e), the County Council clearly mandated that
col l ective bargai ning agreenents supersede the general provisions
of the county personnel |aws. The section on which appellants rely,
§ 16-107(a)(2), provides that “appointing authorities” shall have

the "authority to appoint,” to the extent *“consistent with the
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provisions of this Subtitle and any personnel procedures developed,
approved and issued pursuant hereto.” (enphasis added). Appell ant
retains discretion to pronote enployees only so far as consi stent
with 8§ 16-233(e), which gives controlling effect to the collective
bar gai ni ng agreenent.

Appel lant’s assertion that 8 16-233(b) precludes collective
bargai ning regarding any managerial prerogatives stretches the
| anguage of § 16-233(b). On its face, 8§ 16-233(b) says only, wth
respect to 8 16-107(a)(2), that a collective bargai ni ng agreenent
could not take the right to pronote away from the appointing
authority for the Police Departnent. It does not say that a
collective bargaining agreement nmy not supply additional
restrictions on the procedures which an appointing authority nust
follow in granting pronotions. Furthernore, as FOP 89 argues,
all owi ng the County to “cherry-pick” the provisions of a collective
bar gai ni ng agreement with which it will conply would be “grossly
unfair, and cannot be reconciled with the County Code provisions
that give [collective bargaining agreenents] a far nore secure
status.”

Appel l ant al so relies on our analysis of a proposed “Rul e of
1" and the provisions regarding nmanagerial prerogatives in

Baltinmore City’ s Minici pal Enpl oyee Rel ati ons Ordi nance (“MERO') in

23



Baltimore v. Baltimore Firefighters, 136 Mi. App. 512, 519 (2001).°3
Contrary to appellant’s assertions, MERO is quite different from
the Prince George’s County personnel laws at issue in this case.
In Firefighters II, after explaining that MERO reserves the right
for city agencies to direct, hire, pronote, transfer and assign
enpl oyees, we also noted that, under MERO “[a]ny nenorandum of
understanding reached between the enployer and enpl oyee
organi zati on shall be subject to the provisions of the Charter or
applicable ordinance concerning salaries, hours of work, fringe
benefits, pensions and other conditions of enploynent.” I1d. at 519
(enmphasi s added). That provision is the converse of 8§ 16-233(e),
whi ch provides that county personnel |aws are subordinate to the
col l ective bargai ning agreenents approved by the County Council.
The City Charter in Firefighters II also contained detailed
provi si ons expressly nmandati ng that pronoti ons be made according to
a “Rule of 5.7 Id. at 534-35. Rule 29, the relevant Baltinore Gty

Charter provision, said:

*Earlier in this opinion, we cited another case involving
the sane parties: Mayor and City Council of Baltimore v.
Baltimore Fire Fighters, Local 734, 93 Ml. App. 604, 610 (1992).
The two cases are unrelated and were decided ten years apart. To
di stingui sh between the two cases in their briefs, the parties
referred to the 2001 case as Firefighters II. For clarity’'s sake,
we shall adopt the same designation
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For one vacancy, the top score shall be the reference
score and the Director shall therefore certify all
eligibles who fall within the top five scores.

* * *

Upon receipt of a certification, the appointing
officer shall invite at Ileast five (5) certified
eligibles ... for an interview and shall indicate on the
Departnent’s form the nane or names of those sel ected
together with any other pertinent information concerning
the availability or response by the eligibles.
The appointing officer may within sixty (60) days
after certification, appoint one of the persons whose
names have been certifi ed.
Id. at 535 (enphasis omtted). Before remanding Firefighters II
for further proceedings on the ground that the record was too
sparse to reach a decision on the arbitrability of the “Rule of 1,”
this Court noted that “[t]he rule of one appears to be
I nconsi stent, however, wth the selection process of Rule 29 in
that the forner does not give the appointing authority the
opportunity to evaluate a candidate and exercise its discretion
based on conduct in office and an interview, as well as test
scores.” I1d. at 535. No conparable rule provides such discretion
to appointing authorities in Prince George’'s County. Appellant’s
reliance on Firefighters IT i s m splaced.

The arbitrator’s analysis of the language in 8 4.04 of the
col | ective bargaining agreenment was not “conpletely irrational.”

Nor does the arbitrator’s decision regarding the effect of 8§ 16-

233(e) of the county personnel |aws contain a “pal pabl e m st ake of
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law’ or constitute a “mstake so gross as to work a manifest
injustice.” The circuit court correctly upheld the arbitrator’s
decision, and were the question not noot, we would affirm the

decision of the circuit court.

APPEAL DISMISSED ON THE GROUND
OF MOOTNESS. COSTS TO BE PAID
BY APPELLANT.
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