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Thi s appeal by the Prince George’ s County Departnent of Soci al
Services (the “Departnent”) is froma judgnment of the Circuit Court
for Prince George’s County reversing an order of the Ofice of
Adm ni strative Hearings (the “OAH"), whi ch deni ed appel | ee, Tel ani a
Kni ght, a contested case hearing. According to the OAH, appellee’s
request for a hearing was untinely.

The ~circuit <court reinstated appellee’s request for a
contested case hearing upon a finding that, although she had not
tinmely submitted all of the docunents required to be filed in order
to obtain a hearing to appeal a finding of “indicated” child abuse,
she had substantially conplied with the conditions for appeal in
that she had tinely submtted sufficient docunentation to put the
OAH on notice that she was requesting a contested case hearing.
Concl uding that the OAH action was arbitrary, the court remanded
the case to the OAH to conduct the requested hearing.

APPLICABLE STATUTES

W begin with a brief summary of the applicable statutes.

Maryl and Code (1984, 1999 Repl. Vol., 2003 Cum Supp.), Title
5 of the Family Law Article® is devoted to the topic “Children.”
Subtitle 7 of Title 5is concerned with the subject of “Child Abuse
and Neglect.” Wthin that subtitle, 8 5-701 contains definitions
of certain ternms; 8 5-702 sets forth the legislative policy;

8§ 5-704 deals with the obligation of health practitioners, police

1 Unl ess otherwise specified, all statutory references in this opinion are
to the Famly Law Article of the Annotated Code of Maryl and.



of ficers, educators, and human servi ces workers, who have reason to
believe that a child has been subjected to abuse or neglect, to
notify appropriate departnments or agencies; 8 5-706 concerns the
i nvestigation of such reports; and 8 5-706.1 sets forth the
obl i gations of | ocal departnments of social services once a finding
of either "indicated” or “unsubstanti ated” abuse or negl ect i s nade
and, if a finding of "indicated” abuse or neglect is made, the
right of a person alleged to have abused or neglected the child to
obtain an adm nistrative hearing to appeal that finding. Section

5-706.1 provides, in pertinent part:

(a) Notice. —Wthin 30 days after the
conpl etion of an investigation in which there
has been a finding of indicated or
unsubstanti ated abuse or neglect, the loca
departnent shall notify in witing the
i ndi vi dual alleged to have abused or negl ected
a child:

(1) of the finding;

(2) of the opportunity to appeal the
finding in accordance with this section; and

(3) if the individual has been found
responsi ble for indicated abuse or neglect,
that the individual may be identified in a
central registry as responsible for abuse or
negl ect under the circunstances specified in
§ 5-714(e) of this subtitle.

(b) Hearing to appeal finding of
indicated abuse or neglect. —(1) In the case
of a finding of indicated abuse or neglect, an
individual nmay request a contested case
hearing to appeal the finding in accordance
with Title 10, Subtitle 2 of the State
Governnent Article by responding to the notice
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of the local departnment in witing within 60
days.

FACTS

In accordance with 8§ 5-706 of the Famly Law Article, the
Department conducted an investigation into a report of suspected
child abuse by appellee upon her mnor son, Corey Knight. On
maki ng a finding of “indicated” abuse, the Departnent undertook to
give witten notice to appellee as required by 8 5-706.1. The
Department sent, by nmail addressed to appell ee at her address as it
appeared in the Departnent’s records, tw docunents, each
containing information and forns on the obverse and reverse sides
of a single sheet of paper.

The first docunent, dated March 4, 2002, and capti oned “ NOTI CE
OF ACTI OV OPPORTUNI TY TO APPEAL | NDI CATED CHI LD ABUSE OR NEGLECT”
(the “notice fornt), infornmed appellee that she was identified as
responsi bl e for the “indicated” abuse of her son and inforned her
that she could appeal that finding by requesting in witing,
“Wthin 60 days of the date of this notice,” a hearing through the
OAH. It also infornmed appellee that if she did not file an appea
wi thin 60 days, or was unsuccessful in her appeal, or was convicted
of a crinme arising out of the all eged abuse, she may be identified
as a person responsible for “indicated” child abuse or neglect in

a central registry, which is part of the Departnent’s confidenti al
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conputeri zed data base. The identity and address of the Departnent
appeared at the bottom of the front side of the notice docunent.

The reverse side of the notice form captioned “APPEAL
PROCEDURES, ” set forth the procedures for requesting a contested
case heari ng. It infornmed appellee that she nust conplete and
submt to the OAH:

1) the enclosed CH LD ABUSE AND NEG.ECT
CONTESTED CASE HEARI NG REQUEST form

2) a copy of this NOTI CE OF
ACTI ON OPPORTUNI TY TO APPEAL,

3) afiling fee of $15.00 payable to The
Maryl and State Treasurer.

It specifically stated in bold type:

All three of these items must be submitted to
the Office of Administrative Hearings in Hunt
Valley, Maryland (complete address is on the
Hearing Request form) within 60 days of the
date on the front side of this form or your
appeal will be DISMISSED.

As noted above, the formwas dated March 4, 2002.

The front side of the encl osed second form captioned “CH LD
ABUSE AND NEGLECT CONTESTED CASE HEARI NG REQUEST” (the “hearing
request forni), and bearing the sane date, March 4, 2002, contai ned
the mailing address of the QAH and informed appell ee:

To file an appeal, conplete this entire
form Provide all requested i nformation, sign
the form and mail it to the above address.
You nust include with this appeal form a
$15.00 filing fee made payable to the Maryl and

State Treasurer and a copy of the “Notice of
Action/ Opportunity for and [sic] Appeal” form
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that you received from the Departnent of
Soci al Servi ces.

On the back of the hearing request formwere printed questions as
to whether crimnal charges or a Child in Need of Assistance case
had been brought, and blank spaces were provided for appellee’s
answers. Spaces were also provided for the nane and address of
appel lee’s legal counsel, if any, and for appellee’ s signature,
soci al security nunber, and the date.

Appel l ee filled out the front of the hearing request formand
mailed it to the OQAH, together with a Travel ers Express noney order
in the amount of $15.00, on April 30, 2002. They were received by
the OAH on May 1, 2002, and the OAH i medi ately mail ed themback to
appel | ee because she had not enclosed the notice formand she had
not filled out the reverse side of the hearing request form
Appel | ee received the returned docunents on Friday, May 3. There
is no dispute that on May 6, 2002, she sent them back with the
required additional nmaterial and information.

On May 17, 2002, the Adm nistrative Law Judge i ssued an order
di sm ssing appellee’s appeal as untinely filed. 1In doing so, she
conputed that the last day to perfect the filing of the appeal by
mailing the notice form the hearing request form and the $15. 00
noney order was May 3, 2002. That cal cul ati on was based on Code of

Maryl and Regul ations (“COVAR') 07.02.26.05, titled *“Request for

Appeal ”:



A. Indicated child abuse or neglect: An
i ndi vidual found responsible for indicated
child abuse or neglect may appeal the finding

by

(1) Requesting in witing an appeal form
fromthe | ocal departnent; and

(2) Not later than 60 days after the date
the local departnent issued the notice of
action, returning the appeal formto OAH wit h:

(a) The required filing fee, and

(b) A copy of the notice of action

* * %

C. Failure of a party to conply with the
requirenents in this regulation shall result
in dismssal of the appeal.

* %

The circuit court concluded that appellee, by tinmely filing
the hearing request form together with the required fee, had
substantially conplied with the statute and the regulation, and
that it was an abuse of discretion for the OAH to dismiss the
appeal instead of nmerely requiring appellee to subnmt the notice
formwithin a reasonable tinme thereafter

ISSUE

In this appeal, the Departnent contends that, as a matter of
| aw, the OAH properly denied the appell ee a contested case hearing
on the basis that, despite full notice of her obligations, she

failed to perfect her appeal in a tinely fashion. W reject the



Department’s contention and shall affirm the judgment of the
circuit court, but not on the basis for that court’s deci sion.
STANDARD OF REVIEW

As the Court of Appeals has expl ai ned:

“A  court’s role in reviewing an
adm ni strative agency adj udi catory decisionis
narrow . . . ; it ‘is limted to determning

if there is substantial evidence in the record
as a whole to support the agency’s findings
and conclusions, and to determne if the
adm nistrative decision is prem sed upon an
erroneous concl usion of |aw.’ "

Marzullo v. Kahl, 366 Md. 158, 171 (2001) (citations omtted). “We
respect the expertise of the agency and accord deference to its
interpretation of a statute that it adm nisters . . . ; however, we
‘may al ways determ ne whether the adm nistrative agency nmade an
error of law.’'” Wwatkins v. Sec’y, Dep’t of Pub. Safety &
Correctional Services, 377 Ml. 34, 46 (2003) (citation omtted).

When considering the wvalidity of a
regul ation pronulgated by an adm nistrative
agency, the prevailing standard of review is
whet her the regulation is “consistent with the
letter and spirit of the |law under which the
agency acts.” . . . The Court of Appeals has
consistently held “where the Legislature has
del egated such broad authority to a state
adm ni strative agency to promul gat e
regulations in an area, the agency’s
regulations are valid under the statute if
they do not contradict the statutory | anguage
or purpose.”

Gleneagles, Inc. v. Hanks, ____ Ml. App. __, _ (2004), No. 1502,

Sept enber Term 2003, Slip op. at 12 (filed April 19, 2004).



DISCUSSION

Under a proper construction of the neaning and intent of
8§ 5-706.1, it is apparent that appellee tinely filed her request
for a contested case hearing.

Section 5-706.1(b) (1) states:

In the case of a finding of indicated

abuse or neglect, an individual may request a

contested case hearing to appeal the finding

I n accordance with Title 10, Subtitle 2 of the

State Governnent Article by responding to the

notice of the 1local department 1in writing

within 60 days.
(Enphasi s added.) The statute does not say 60 days fromthe date
the | ocal departnment issued the notice of action. It says that one
may appeal a finding of indicated abuse by responding to the notice
of that finding within 60 days. Wat constitutes the notice that
triggers the 60-day filing period? Issuance of the docunent titled
“NOTI CE OF ACTI OV OPPORTUNI TY TO APPEAL | NDI CATED CHI LD ABUSE OR
NEGLECT,” or receipt of that docunent?

Accordi ng to WEBSTER' S THI RD NEW | NTERNATI ONAL Di CTI ONARY OF THE ENGLI SH
LANGUAGE UNABRI DGED 1544 (1981), the word “notice” is derived fromthe
Latin “notitia” [and] “notus (past part[iciple]) of noscere,”
meani ng: “to beconme acquainted wth.” Principle or primry
meanings of the noun “notice” are know edge, intelligence,
intimation, and warning. See id. See also THE OXFORD AMERI CAN ENGLI SH

D cTi oNAaRY oF CURRENT ENGLISH 538 (1999). “Notice” may also nean “a

formal or informal warning or intimation of something,” or an
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“announcenent,” see WBSTER s at 1544, such as the docunent that the
Department mailed to appell ee.

Because we are interpreting the neaning of a statute, the noun
“Notice” in BLack's Law D crionary, SeEVENTH EDITION, 1999, IS
particularly significant:

notice, n. 1. Legal notification required by
| aw or agreenent, or inparted by operation of
law as a result of sonme fact (such as the
recording of an instrunent); definite | egal
coghi zance, actual or constructive of an
existing right or title <under the |ease, the
tenant nust give the landlord witten notice
30 days before vacating the prem ses> <A
person has notice of a fact or condition if
that person (1) has actual know edge of it;
(2) has received a notice of it; (3) has
reason to know about it; (4) knows about a
related fact; or (5) is considered as having
been able to ascertain it by checking an
official filing or recording.

Did the General Assenbly intend to allow a person found by a
| ocal departnent of social services to be responsible for child
abuse to perfect an appeal for up to 60 days fromknow edge of that
finding, or 60 days fromwhatever date the | ocal departnment put on
the witten notice, regardless of when the notice was received?
The words “by responding to the notice of the |ocal departnment in
witing within 60 days,” 8 5-706.1(b)(1), indicate that the
| egislative intent was to allow 60 days from the receipt of the
witten “notice” to appeal. One cannot “respond” to a witten

“notice” until he or she receives it.



Moreover, other |anguage in Subtitle 7 of Title 5 of the
Fam |y Law Article indicates a legislative intent to protect the
right of appeal froma finding of responsibility for “indicated”
child abuse, apparently because of the serious consequences of
“fail[ing] to exercise the appeal rights within the time frames
specified in 8 5-706.1 . . . , Title 10, Subtitle 2 of the State
Governnent Article, or the Maryland Rules,” 8 5-714(b)(2)(iii),
i.e., being listed in a central registry as a person *“found
responsible for indicated . . . child abuse,” 8§ 5-714(b)(2).
Subsection (h) of 8§ 5-714, titled “Regulations,” (1) directs the
Secretary of Human Resources to “adopt regulations necessary to
protect the rights of individuals suspected of abuse or neglect,”
and (2) permits the Secretary to “adopt regulations to inplenent
the provisions” of 8 5-714. (Enphasis added.)

There is no tine frame specified in Title 10, Subtitle 2 of
the State Governnent Article for the filing of a request for a
contested case hearing to appeal a finding of responsibility for
“indicated” child abuse. The only references to the tinme within
which such a request nust be filed are those set forth in
8 5-706.1(b) (1) and COVAR 07.02. 26. 05, subject to such limtations
or calculations as are contained in the Maryl and Rul es.

As stated above, we interpret 8§ 5-706.1(b) as allowi ng an
i ndi vidual found to be responsible for “indicated” child abuse or

neglect to appeal that finding by requesting a contested case
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hearing by the GAH within 60 days after receiving notice of that
findi ng. Accordingly, we conclude that COVAR 07.02.26.05, by
limting the time for appeal to 60 days after the date on the
witten “NOTICE OF ACTI OV OPPORTUNI TY TO APPEAL | NDI CATED CHI LD
ABUSE OR NEGLECT,” is in conflict with that statute. Moreover
that regulation is contrary to the statutory authority to
pronul gate it. Instead of adopting a regulation to protect the
rights of individuals suspected of abuse or neglect as directed by
8 5-714(h)(1), the Secretary of Human Resources di m nished those
rights by shortening the tinme for requesting a contested case
hearing. W hold, therefore, that the regulation is invalid.
There was no evidentiary hearing on appellee’ s Petition for
Judicial Review of the dism ssal of her request for a contested
case hearing. Consequently, although the «circuit court’s
Menor andum OQpi ni on nakes reference to appell ee’ s assertion that she
did not receive the notice and appeal docunents dated March 4,
2002, which had been mailed to her forner address, until April 10,
2002, there was no factual finding with respect to the actual date
of appellee’s receipt of those docunents. Had there been an
evidentiary finding by the court with respect to the date appel | ant
received the Notice of Action and the form for requesting a
contested case hearing, the sixty-day-period wi thin which to appea
woul d have started as of that date. In the absence of such a

finding, we ook to the Maryl and Rul es for gui dance.
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If there is no evidence to the contrary, there is a reasonabl e
i nference that the Departnment mailed its notice docunents on March
4, 2002, the date shown on both docunents. Maryl and Rul e 1-203
contains several provisions relevant to our determ nation of the
60-day period of tinme within which appellee could respond to that
notice in order to appeal the Departnent’s finding of
responsibility for indicated abuse. Section (a) of Rule 1-203
states, in pertinent part:
In conmputing any period of time
prescri bed by these rules, by rule or order of
court, or by any applicable statute, the day
of the act, event, or default after which the
desi gnated period of time begins to run is not
i ncl uded.
(Enmphasi s added). Section (c) of Rule 1-203, in effect,
establishes a presunption with respect to how nuch tinme to all ow
for delivery of mail
Whenever a party has the right or is
required to do some act or take sone
proceeding within a prescribed period after
service upon the party of a notice or other
paper and service is nade by mail, three days
shall be added to the prescribed peri od.
See also COVAR 28.02.01.03 D (indicating that a hearing request to
the OAHis deened filed on the earlier of the date it is postnarked
or the date that it is received by the OAH).
Applying these two sections of Rule 1-203 to this case, we

concl ude that appell ee had 63 days from March 4, 2002 (the date on

the notice docunents and, inferentially, the date on which they
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were mail ed), counting March 5 as the first day, that is, until My
6, within which to mail to the OAH her request for a contested case
heari ng. Appellee nmailed both docunments—the “NOTICE OF
ACTI OV OPPORTUNI TY TO APPEAL | NDI CATED CHI LD ABUSE OR NEGECT” and
the “CH LD ABUSE AND NEG.ECT CONTESTED CASE HEARI NG REQUEST” —
together with the required $15.00 fee to the OAH on May 6, 2002.

Her appeal from the finding of responsibility was tinely filed.

Therefore, we affirm the judgnent of the circuit court that

reversed the dismssal of appellee s request for a contested case
heari ng and remanded the case to the OAH to conduct the requested

heari ng.

JUDGMENT AFFIRMED.

COSTS TO BE PAID BY APPELLANT.
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| concur. | agree with the position taken by the majority in
sustai ning the court bel ow. | could also have affirmed on the
ground relied upon by the circuit court -- that the Ofice of
Adm nistrative Hearings (the “OAH') acted arbitrarily and that
appel l ee had substantially conplied with the OAH S appeal
procedures by returning two of the three itens that the OAH
requested. However, | do not wite separately to coment upon the
basis for the remand. Instead, | wi sh to underscore the injustice
that would result from sustaining the QAH s position, denying the
appel | ee a contested heari ng.

The State, as appellant, asked for us to deny appellee the
right to challenge a bureaucratic conclusion that she abused her
son, a concl usion which foisted the | abel “child abuser” upon her -
alabeling with substantial injurious collateral consequences - and
cast her into the child abuser registry for life. See Sandra
Bar nes, Business Records or Badges of Infamy?, Maryland’s Central
Registry of Alleged Child Abusers and Neglectors, 30 Ml. B.J. 24,
24 (2003) (noting that “being labeled on a central registry of
child abusers and neglectors is often devastating” and that

Maryl and’s current system “not only provokes [devastation or
criticism but also fails to serve those who are charged wth
protecting children”). The State woul d have us overturn the | ower
court and conpletely deny appellee a hearing sinply because she
failed to fully conplete and return all of the hearing request

forns.



The State does not suggest that affording appellee a hearing
would infringe upon sonme substantial governnental interest.
Rat her, the best that it could nuster in oral argunment for reversal
is that appellee, by returning only one of the two docunents she
had received in the mail, prevented the Ofice of Admi nistrative
Heari ngs fromexpediently determ ning fromwhi ch county the all eged
abuse investigation cane. This argunent is wholly unpersuasive.
The adm nistrative burden that would result from having to match
the mail with afile seens Liliputian in conparison with the damage
that could result to the life of appellee from being |abeled a
child abuser. Furthernore, the Prince CGeorge’ s County Departnent
of Social Services could have elimnated the burden by sinply
i ncluding the nane of the county on all of the fornms it mailed to
appel | ee.

A practice nore in keeping with the intention of the CGeneral
Assenbly in creating the registry would be to accord a fair process
to those who are in jeopardy of having their nanes added to the
central registry. See Montgomery County Dep’t of Soc. Serv. V.
L.B., 349 Md. 239, 264 (1998). The State, as the representative of
the people as well as of the governnent, should be particularly
attentive to the need for due process when doling out the | abel of
child abuser. Equally inperative to the State should be a desire
to have the list not conprom sed by having, anong those | abel ed as

chil d abusers, sone i nnocent peopl e whose only of fense has been t he
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inability to navigate the adm nistrative process of achieving a
heari ng. Denying a hearing to the appellant under the facts of
this case would have been unfair, unjust, and not in the public
i nterest.

This case is not the only Maryl and case that seens to exhibit
insensitivity by the State to concerns about due process and the
accuracy of the registry. Since the enactnment of the |egislation
creating the central registry, the State has unsuccessfully pursued
positions in the courts that have called for |imting the
legitimate rights of those who face the personal consequences of an
adm nistrative determnation that their conduct indicates child
abuse. See, e.g., C.S. v. Prince George’s County Dept. of Soc.
Serv., 343 M. 14, 22, 34 (1996) (unsuccessfully ®“arguing that
judicial review was not provided for in the statute and that the
provisions of the Admnistrative Procedure Act (APA) providing
judicial reviewin sone cases do not apply to findings of indicated
child abuse”); see also Dep’t of Human Res. v. Thompson, 103 M.
App. 175, 193 (1995) (unsuccessfully arguing that DSS s
determ nation of child abuse precludes a potential day care
| i censee fromchallenging the nerits of the finding in a subsequent
| i censing proceedi ng even though she was never afforded any forum

to chall enge DSS s deci sion).



Wt hout a doubt, the public interest demands that the State do
all that it can to protect children from child abuse, and the
central registry is a recognized nmeans for carrying forth the
public mandate. See Hodge v. Jones, 31 F.3d 157, 164 (M. 1994).
But the adm nistration of the registry calls for striking a bal ance
to assure that the governnent is fair to all involved. See C.S. v.
Prince George’s County Dept. of Soc. Serv., 343 Ml. at 30. Had the
state’s position prevailed, the bal ance woul d have been skewed and

justice would have suffered.



