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This is an appeal froma judgnent of the Crcuit Court for
Baltinore Gty in favor of appell ees/cross-appellants Days Cove
Recl amati on Conpany and Springvi ew Land Partnership, Inc.
(appel l ees). The judgnent (1) enjoined appellant/cross-appellee
t he County Comm ssioners of Queen Anne’s County (appellant) from
(1) anmending its Solid Waste Managenent Plan (SWWP or Plan) to
del et e appel |l ees’ proposed rubble landfill and (2) declared that
Ordi nance No. 96-13, an anendnent to the County’s Zoning
Ordi nance that inposed certain terns and conditions on the
establ i shment and operation of landfills within the County, was
invalid and preenpted by State |law.?

Appel | ees cross-appeal ed, asserting that O di nance No. 96-13
viol ates the Commerce C ause of the United States Constitution
and 42 U.S.C. 8§ 1983. They also argue that the Mryl and
Depart ment of the Environnment (MDE) should have been permtted to
retain overview control over the pending landfill permt.

By Order dated Cctober 2, 1997, this Court granted a notion
of Edward G Pinder, Evelyn d anding, and Peggy Boyles (owners of
property in the nei ghborhood of the proposed rubble landfill) and

the MIlington Quality of Life Preservation Coalition

The circuit court also held that the County’'s prior
determnation that the landfill was consistent with the SWWP
remains in effect and satisfies the corresponding requirenent in
Mb. Cobge, Envir. 8 9-210(a)(3). Additionally, the circuit court
deni ed appel | ees’ request for counsel fees under 42 U S.C. § 1983.
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(collectively, “appellant Pinder”) to be joined as
appel | ant s/ cross-appel | ees. 2

Appel l ants raise three questions for our review which we
have distilled for clarity:

| . Did the circuit court err in holding
t hat appellants’ proposed pl an anmendnent
was ripe for adjudication under the
Uni f orm Decl aratory Judgnents Act, M.
Code, Cts. & Jud. Proc. (C J.), 88 3-401
to 3-4157

1. Didthe circuit court err in enjoining
appel lant fromanmending its SWW so as
to renove appel |l ees’ rubble Iandfil
fromthe Plan?

I1l. Did the circuit court err in holding
that O di nance No. 96-13 was an invalid
exercise of County zoning and | and use
authority?
On cross-appeal, appellees raise an additional question:
IV. Didthe lower court err in failing to
find that Ordi nance No. 96-13 viol ated
the Comrerce O ause, thereby giving rise
to a 42 U . S.C. § 1983 clainf
We answer questions |, Il, and IV in the negative; however
because we conclude that the record does not support the trial
court’s finding that several of the standards included in the

| ocal ordi nance were unreasonable and failed to “bear a

Previous to this Court’s COctober 2, 1997 Oder, appellant
Pinder had filed simlar notions in the Grcuit Court for Baltinore
City in an effort to intervene after that court’s decision in this
case on July 7, 1997. On August 5, 1997, the circuit court denied
appellant Pinder’s Mdttion to Intervene and, from that decision
appel l ant Pinder filed an appeal to this Court on August 18, 1997.
As stated by appellant Pinder, to the extent that this Court’s
Order of COctober 2, 1997 permtted intervention in the instant
appeal , the appeal filed on August 18, 1997 has been rendered noot.
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substantial relationship to the protection of the public,” we
remand for further proceedings to determ ne the existence, vel
non, of a nexus between the challenged “stringent performnce

standards” and the County’s general welfare.

FACTS

On February 15, 1990, appellee Springview Land Partnership
(Springview) purchased real property |located at the junction of
d anding and Peters Corner Roads in Queen Anne’s County, Maryl and.
Appel | ee Springview decided to col |l aborate with appel |l ee Days Cove
Recl amati on Conpany for the purpose of devel oping and operating a
rubble landfill on the acquired property. In June 1993, appell ees
notified the Queen Anne's County Departnment of Public Wrks of its
desire to locate a rubble landfill on the property and requested
that the County anmend its SWWP to include the proposed facility.
On Cctober 18, 1994, then-Comm ssioner Archibald Md ashan
i ntroduced |egislation anending the SWWP to provide for certain
existing and planned rubble landfills, including the landfill
pl anned for appellees' property. On Novenmber 1, 1994, the
Comm ssioners held a public hearing on the proposed anendnent to
the SWWP. The hearing was part of a biennial review of the SWWP as
required by Mo. Cooe (1996 Repl. Vol.), Envir. 8 9-503 (8 9-503(b)
requires a review of the plan at |east once every three years).
The Comm ssioners approved the anmendnent, incorporating the

property as a proposed rubble landfill with the caveat that "[t]he
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proposed facility will not be allowed to accept any material until
it receives all state, local, and other required permts and
approval s. "

| n Decenber 1995, representatives of appellees net with the
County Adm nistrator and the Director of the Departnent of Public
Works to explain their plans for the rubble landfill and to seek
t he County's support. Appel | ees assert that, at the neeting,
County officials advised that a revised SWW woul d be devel oped
that would provide additional statistical data that further
supported the need, both in Queen Anne's County and throughout the
Eastern Shore of Maryland, for the planned landfill. Appel | ees
aver that the County officials successfully encouraged them to
forego filing an application for a conditional use permt with the
Board of Appeals until the revised SWP was devel oped. Appel | ants,
on the other hand, state that the County officials did not
represent to appellees that the revised SWW woul d support the need
for the proposed landfill or advise them that appellees should
delay filing an application for a <conditional wuse permt.
Neverthel ess, relying on the inclusion of the property in the SWFP,
appel l ees continued to develop ©plans and prepare permt
applications for the proposed landfill.

On  June 24, 1996, appellees submtted their initia

application to MDE for a refuse disposal permt for the proposed
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facility.® Aong with their application, appellees submtted a
Phase | Report — a site characterization that includes genera
information regarding site features, |and use, geology of the site
vicinity, and information on the proposed facility. Section |IX of
the Phase | Report, entitled "Conformance with the Queen Anne's
County Solid Waste Managenent Plan," indicated that "the proposed
site was included in the Queen Anne's County Solid Waste Managenent
Plan in 1994.” A copy of the Phase | Report was provided to the
Departnent of Public Wrks.

On COctober 30, 1996, the MDE sent a letter to the County
requesting the County to provide a witten statenent as to the
status of appellees’ proposed landfill under the County's zoning
and | and use requirenents and the SWWP. The County responded by

letter dated Novenmber 26, 1996, stating: "As the Applicants

SThereafter, on July 2, 1996, the Commi ssioners enacted County
Ordi nance No. 96-07, which inposed a noratoriumon "the application
for, processing or approval of any sewage sludge storage facility
or rubble landfill for a period of six nonths." In separate
litigation instituted shortly after its enactnent, Ordinance No.
96- 07, anong ot her |ocal provisions, was found by the Grcuit Court
of Queen Anne's County to be irreconcilably in conflict with the
State's statutory and regulatory authority to i ssue sewage sl udge
utilization permts. Accordingly, the Odinance, as well as other
provisions, was inpliedly preenpted by State |law. Soaring Vista
Properties, Inc. v. County Commirs for Queen Anne's County, Grcuit
Court for Queen Anne's County, Civil No. 5675 (March 10, 1997
Sause, J.). The County appealed the preenption issue to this
Court, but not as to Ordinance No. 96-07, and this Court reversed
the circuit court in an unreported opinion. County Commrs of Queen
Anne's County v. Soaring Vista Properties, Inc., No. 741, Sept.
Term 1997, filed March 24, 1998. That opinion was subsequently
refiled as a reported opinion on April 29, 1998. County Commirs of
Queen Anne's County v. Soaring Vista Properties, Inc., 121 M. App.
140 (1998).
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[ appel | ees] have not received conditional use approval from the
Board of Appeals, the proposed rubble landfill is at present not in
conformance with the Zoni ng Ordinance."*

As to whether the proposed facility was in conpliance with the
current SWWP, the County responded:

The existing 1976 Solid Waste Managenment Pl an
was anmended by ordinance with the introduction
of legislative bill # 94-16 on October 18,
1994 which was followed by a legislative
hearing on Novenber 1, 1994 to include the
proposed Unicorn Facility site as a potenti al
rubble landfill. Therefore, this permt
application is in conformance wth the
County's current Solid Waste Pl an as anended.

Queen Anne's County is nowin the fourth nonth
of a six nmonth noratorium which has
tenporarily halted devel opnent of rubblefills
and sludge storage facilities. The County
Pl anni ng Comm ssion has reconmended several
nodi fications to the Zoning O dinance which,
if adopted, would not permt the proposed
rubble landfill, even as a conditional use

Qur Public Wrks Departnment s nearing
conpletion of an updated Solid \Waste
Managenent Pl an which |ikew se, would have an
effect on this application if and when
adopt ed.

As a result of these pending matters which may
directly inpact this application, we ask that
our request for an informational neeting
concerning the Unicorn Facility be w thdrawn
until such time that it neets the criteria you
have identified. W wll keep you advised of
any future developnents concerning this
proj ect .

(Enmphasi s added.)

“A rubble landfill is a conditional use that nust be approved
by the Board of Appeals.
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In a letter dated Decenber 31, 1996, the ©MDE i nforned
appel | ees that, because the County Board of Appeals had not granted
a conditional use permt, the MDE would not proceed further with
its permt review process. The letter stated:
The [County's] letter states that "this permt
application is in conformance wth the
County's current Solid Waste Pl an as anended.”
This statenent satisfies the requirenent under

Section 9-210(a) of the Environnment Article,
Annot ated Code of Maryland. The letter also

states that "the proposed rubble landfill is
at present not in conformance with the Zoning
Ordi nance.” This statenent, however, does not

satisfy the zoning and | and use requirenents
under the sane statute. Please note that MDE
has no jurisdiction over |ocal governnent
i ssues such as this. W wll not proceed any
further with the permt review process and
will place this application in an inactive
file.

On Novenber 19, 1996, the Planning Conm ssion introduced
Ordinance No. 96-13 to the Conm ssioners. The O di nance was
drafted by the Planning Comm ssion with the help of County
resi dents. It contained nunerous anendnents to the 1994 Queen
Anne's County Zoning O dinance and Subdivi sion Regul ations. The
amendnments, inter alia, (1) include rubble landfills in the
definition of "waste disposal facility,” (2) provide that all new
waste disposal facilities be owed and operated by Queen Anne's
County or a nulti-jurisdictional regional authority, (3) allow
wast e disposal facilities only in zoning districts designated as
agricultural (AG and suburban industrial (SI) districts, where

such facilities are a conditional wuse, and (4) prescribe

performance standards for the construction and operation of rubble
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landfills in the County. Neither the Planning Conm ssion nor the
Departnent of Planning, which advises the Planning Comm ssion in
its devel opnent of zoning amendnents, conducted any survey, study,
or other investigation to determ ne whether rubble landfills that
are privately owned presented risks to the public health, safety,
or welfare that were greater or different fromthe risks presented
by publicly-owned facilities.

In a preface to the proposed Anendnents, the Planning
Comm ssion stated: "The Planning Comm ssion is mndful that nost
waste sought to be disposed of in Queen Anne's County is not
generated in Queen Anne's County." It further noted that "Queen
Anne's County shoul d not becone a convenient ‘dunpsite’ for waste
products generated el sewhere .

On Decenber 17, 1996, a public hearing was held before the
Comm ssioners, at which the Odinance No. 96-13 received
substantial support from County residents. The Conmm ssioners
enacted the O di nance on January 7, 1997, effective as of February
21, 1997.

In or about the second week in January 1997, the County
Comm ssi oners published notice that they were proposing to adopt a
revised SWWP and that a public hearing would be held on January 28,
1997. Appellees assert that they received the notice on January
27, 1997. The SWWP revisions woul d, anong ot her things, renove the
proposed landfill from the Plan. Representati ves of appellees

attended the hearing and offered oral and witten comments. County
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resi dents who owned nearby property al so attended the hearing and
expressed their support for the revisions. As of oral argunent, no
formal action had been taken wth respect to the proposed
revisions.

Bef ore the Conm ssioners nade any determ nation as to whet her
to retain or renove the proposed landfill fromthe County's revised
SWWP, appellees filed a Conplaint and First Amended Suppl enent al
Conplaint for Wit of Mandanmus, Declaratory Judgnent, and O her
Ancillary Relief against the MDE and the County in the Crcuit
Court for Baltinore CGty. Appellees alleged that O dinance No. 96-
13 and the County's proposed revision of its SWP (1) were
inpliedly preenpted by the State's statutory and regul atory schene
for issuing rubble landfill permts, (2) discrimnated against
interstate and intercounty commerce by requiring that waste
di sposal facilities be publicly owned in violation of the Comrerce
Cl ause of the United States Constitution, and (3) violated 42
U S. C 8 1983 by depriving appell ees of their constitutional rights
to due process and equal protection.

The MDE noved to dismss the Conplaint, arguing, anong other
things, that "[t]he issue of the [MDE s] decision to approve or
di sapprove the all eged anendnents to the Queen Anne's County pl an
is not ripe for adjudication because the County has not adopted the
al | eged anmendnents and further has not submtted any anendnents to
the Departnent for review "™ The County joined in the MDE' s notion

at oral argunent.
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Foll ow ng a June 16, 1997 hearing, at which no testinony was
presented, the circuit court issued a Menorandum and Order dated
July 7, 1997, finding that: (1) the county's proposed revision of
its SWP to renove the landfill was "inmmnent" and, therefore, the
issue was ripe for adjudication; (2) Odinance No. 96-13 was
invalid because it (a) precluded private ownership of a waste
di sposal facility, (b) contained unreasonably stringent performance
standards for the construction and operation of such facilities and
(c) was inpliedly preenpted by State law, and (3) the County's
proposed revision of its SWWP to renove the Unicorn Facility was
inpliedly preenpted by State |law. Appellants tinmely appeal ed and

appel l ees filed a cross-appeal.

DI SCUSSI ON
I

Appel  ants argue that the issue of whether the County could
revise its SWWP to renove appellees’ landfill facility from the
Plan was not ripe for adjudication in the circuit court. W agree
with the circuit court’s ruling rejecting appellants’ position:

The issue is ripe for declaratory judgment,
and the [c]lourt wll not refrain from
considering the respective nerit of the
parties' adverse positions. [ Appel | ant’ s]
contention that the facts of the case are too
specul ative and that any potential unlawf ul
action is nerely future, contingent and
uncertain ignores the reality of the actual
controversy. Wether or not the County seeks
to anmend its Plan nmust be considered wthin
the context of the parties' dispute. The
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antici pated anendnents cone in the wake of the
enactment of a zoni ng ordi nance whi ch, pending
the [c]ourt's decision in the within case,
precludes [appellees'] operation of the
proposed facility. That ordinance is clearly
the precursor to an anended, and with respect
to the Unicorn Facility, exclusionary Wste
Pl an. Action by the County is indeed
immnent. The dispute is quite justiciable.
Under the so-called "ripeness"” doctrine, the
[c]ourt is nore than satisfied that the case
presents "'ripening seeds' of an actual
controversy." See Boyds Civic Ass'n .
Mont gonery County, 309 M. 683, 691 (1987)
(quoting Kariher's Petition (No. 1), 284 Pa.
455, 471, 131 A 265, 271 (1925)).

The Maryl and Decl aratory Judgnments Act (Act) is renedial in
nature and “[i]ts purpose is to settle and afford relief from
uncertainty and insecurity wth respect to rights, status, and
other legal relations.” CJ. 8 3-402. The Act shall be liberally
construed and adm ni st er ed. | d. The |anguage of the statute
clearly indicates that the exercise of declaratory jurisdiction is
within the sound discretion of the trial court. See Tanner .
McKel di n, 202 M. 569, 577 (1953) (construing the fornmer Uniform
Decl aratory Judgnents Act — Mb. ANN. Cooe, art. 31A, § 6). In a
decl aratory judgnent action, the trial court may sit, not only to
determne issues of law, but also as the trier of fact. Its
factual determnations wll not be disturbed unless clearly
erroneous. Aetna Casualty Ins. and Sur. Co. v. Brethren Miut. Ins.
Co., 38 Md. App. 197, 206 (1977).

Under the Act a court may grant a declaratory judgnent or

decree in a civil case (except when divorce or annulnent of
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marriage is sought), if it will serve to termnate the uncertainty
or controversy giving rise to the proceeding, and if:

(1) [a]n actual controversy exists between
contendi ng parties;

(2) [a]ntagonistic clains are present between
the parties involved which indicate
imm nent and inevitable litigation; or

(3) [a] party asserts a legal relation,
status, right, or privilege and this is
chal l enged or denied by an adversary
party, who al so has or asserts a concrete
interest init.

CJ. § 3-409(a).

A primary objective of the Act is to “relieve litigants of the
rule of the common law that no declaration of rights nmay be
judicially adjudged unless a right has been violated ”
Boyds Civic Ass’'n v. Mntgonmery County Council, 309 Ml. 683, 691
(1987) (quoting Davis v. State, 183 M. 385, 388 (1944)).

| ndeed, the Court of Appeals in Boyds stated that, "if a court
is satisfied that the 'ripening seeds' of an actual controversy
exist, the facts are not too contingent or speculative for
declaratory relief." 1d. at 691 (citation omtted). Gdting E
Borchard, Declaratory Judgnents 57 (2d ed. 1941), the Boyds Court
stated further:

The inmm nence and practical certainty of the
act or event in issue, or the intent,
capacity, and power to perform Create
justiciability as clearly as the conpl eted act
or event, or IS general ly easily
di stingui shable from renote, contingent, and
uncertain events that may never happen and

upon which it would be inproper to pass as
operative facts.
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ld. at 692 (citation omtted). Thus, Maryland |aw supports
declaratory relief in ~circunstances when the controversia
Situation is inmmnent.

In Key Federal Sav. & Loan Ass’'n v. Anne Arundel County, 54
Md. App. 633 (1983), this Court held that declaratory relief was
proper when a property owner brought an action against a county
with respect to the County's threatened w thhol di ng of occupancy
permts. W held that the wuncertainty of the "threatened"
wi t hhol di ng of occupancy permts nade declaratory relief proper
ld. at 641-43.

Anot her case, Liss v. Goodman, 224 Md. 173 (1960), involved a
di spute between the Baltinore City Council and its Board of
Estimates regarding powers over budgetary matters. The City
Counci | sought a declaration as to whether it had the authority to
reject proposed budgets submtted to it by the Board of Estimates.
The case presented a question of ripeness because at the tine the
| egi sl ati ve body sought the declaration, the Board of Estimates had
not yet submtted the annual budget and there was no certainty that
the City Council would even want to return or reject that
particul ar budget. Nevertheless, the Court of Appeals held that
the action was ripe for adjudication. 1d. at 177-78. After noting
that declaratory action should not be used to decide purely
t heoretical issues, the Court held that the question before it was
practical, rather than theoretical. 1d. In that regard, the Court

stated that "[i]t would seemto be particularly appropriate to have
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t he i ssue resol ved in advance" in order to avoid adverse effects to
the Gty's financial status caused by its assertion of the right to
reject the annual budget. Id. at 178.

By contrast, appellants rely primarily on three cases to
support their position that the issue of whether the County may
revise its SWWP to exclude the landfill is not ripe for review.
Those cases, Maryl and Recl amati on Assocs., Inc. v. Harford County,
342 M. 476 (1996), Hatt v. Anderson, 297 M. 42 (1983), and
Patuxent Gl Co., Inc. v. County Commirs of Anne Arundel County,
212 Md. 543 (1957), are distinguishable fromthe instant case, and
therefore, do not support appellants’ position.

In Maryland Reclamation Assocs., the ripeness issue did not
concern whether there existed a justiciable controversy as a
prerequisite to the mai ntenance of a declaratory judgnent action.
Rat her, it pertained to whether the plaintiff had given the | ocal
zoning authority the opportunity to render a final decision on the
nature and extent of the zoning ordi nance (thereby exhausting al
admnistrative renedies) in order to maintain a 42 U S.C. § 1983
claim Maryl and Recl amation Assocs., 342 Ml. at 476.

Hatt involved a declaratory judgnent action that sought to
invalidate a county fire departnent regulation that prohibited
criticismof superior officers. As noted in Boyds, 309 MI. at 692,
the Hatt declaratory judgnent action should have been di sm ssed
because there was no allegation that the regul ati on had been or was

threatened to be applied to the plaintiff in any particular way.
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Hatt, 297 Md. at 46-47. In the instant case, appellees alleged
that the change to the SWWP woul d apply to them

In Patuxent Q1| Co., declaratory relief was not available
because the plaintiff, unlike appellees herein, had never clained
any denial by the county government of any asserted right and had
abandoned the license that was the subject of the litigation.
Patuxent G| Co., 212 Md. at 549-50.

Appellees’ claim as to the landfill’s exclusion from the
County’s SWWP is not prenature. We recognize, as did the tria
court, that the SWW has not yet been anended and that any
anendnents nust be approved by the WME before they can be
i npl enent ed. W agree with the trial court, however, that the
issue of whether the County seeks to anmend the SWW nust be
considered within the context of the parties dispute. The
anticipated anendnents to the SWW cane in the wake of the
enactnent of Odinance No. 96-13, which precludes appellees’
operation of the proposed facility. Further, the County s Novenber
26, 1996 letter to the MDE stated:

The County Pl anni ng Conm ssi on has recommended
several nodifications to the Zoning O di nance
which, if adopted, would not permt the
pr oposed rubbl e landfill, even as a
conditional use. Qur Public Wrks Departnment
is nearing conpletion of an wupdated Solid
Wast e Managenent Plan which |ikew se, would

have an effect on this application if and when
adopt ed.

(Enphasi s added.) Considering the County Comm ssioners’ purposef ul

and coordi nated actions in passing the two ordi nances, the County’s
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plan to renove the facility fromits SWWP, and the letter of
Novenber 26, 1996, the circuit court’s finding that the Plan
revision was “inmmnent” was not an abuse of discretion. The
di spute was quite justiciable as the issue presented the “‘ripening

seeds’ of an actual controversy.” Boyds, 309 Md. at 691.

A

Appel l ants next contend that the trial court erred in
determning that the County’s ability to anend its SWWP to excl ude
t he proposed landfill was preenpted by State | aw when the landfill
had previously been added to the SWWP, but a permt for it had not
been issued by the MDE. They further assert that the decision of
the trial court divested the County of its traditional zoning
power .

Appel | ees counter, arguing that, because the facility was
previously included in the County’s SWW, the County | acked the
authority to “delist” the facility in the new County Pl an. For
this proposition, appellees rely heavily on Holnmes v. Mryl and
Recl amati on Assocs., Inc., 90 Md. App. 120, 140-57 (1992), as did
the trial court. W agree with appell ees.

State lawwill ordinarily preenpt a local law “in one of three
ways: (1) preenption by conflict, (2) express preenption, or (3)
inplied preenption.” Perdue Farnms, Inc. v. Hadder, 109 M. App

582, 588 (1996); see Tal bot County v. Skipper, 329 M. 481, 486-88
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(1993); May Dep’'t Stores v. Mntgonery County, 118 M. App. 441

462 (1997), cert. granted, M. _ (1998); J. Pol and Dashi el
Realty Co. v. Wcomco Co. _ M. App. __ , No. 1204, slip op. at
10, Sept. Term 1997 (filed June 26, 1998). In AD + Soil, Inc. v.

County Commirs of Queen Anne’s County, 307 Md. 307, 324 (1986), the
Court expl ai ned:
The doctrine of pre-enption is grounded
upon the authority of the General Assenbly to
reserve for itself exclusive dom nion over an
entire field of |egislative concern. When
properly invoked, the doctrine precludes | ocal
| egislative bodi es from enacting any
| egislation whatsoever in the pre-enpted
field.

There is no precise fornmula for determning whether the
legislature inpliedly intended to preenpt an entire field of |aw
Ski pper, 329 Md. at 488; see Howard County v. Potonmac El ec. Power
Co., 319 MJ. 511, 523 (1990). Absent express preenption, a primary
indicator of “a legislative purpose to pre-enpt an entire field of
| aw is the conprehensiveness with which the General Assenbly has
legislated the field.” Alied Vending, Inc. v. Bowe, 332 Ml. 279,
299 (1993) (citations and quotations omtted); see Ad + Soil, 307
Md. at 328; Mayor of Baltinore v. Sitnick, 254 Md. 303, 323 (1969).

A variety of secondary factors are often considered in
deci ding whether State |aw preenpts a local law by inplication. 1In
Al'lied Vending, the Court stated that courts shoul d consi der

1) whether local laws existed prior to the
enactment of the state | aws governing the sane

subject matter, 2) whether the state |aws
provi de for pervasive adm ni strative
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regul ation, 3) whether the |ocal ordinance

regul ates an area in which sone |ocal contro

has traditionally been allowed, 4) whether the

state law expressly provides concurrent

| egislative authority to local jurisdictions

or requires conpliance with |ocal ordinances,

5) whether a state agency responsible for

adm ni stering and enforcing the state | aw has

recogni zed local authority to act in the

field, 6) whether the particul ar aspect of the

field sought to be regulated by the I ocal

government has been addressed by the state

| egislature, and 7) whether a two-tiered

regul atory process existing if local |laws were

not pre-enpted would engender chaos and

confusion[.]
332 Md. at 299-300 (citations omtted); see Mayor of Baltinore v.
New Pul aski Co. Ltd. Partnership, 112 Ml. App. 218, 226-27 (1996),
cert. denied, 344 M. 717 (1997).

The authority of a county to pronul gate a conprehensi ve SWP
IS set forth in 88 9-501 through 9-521 of the Environnenta
Article and regulations pronulgated thereunder at COVAR
88 26.03.03.01 through 26.03.03.05. As we recently noted in Mayor
and Gty Council of Baltinore v. New Pul aski Co. Ltd. Partnership,
112 Md. App. 218, 228-29 (1996), cert. denied, 344 M. 717 (1997),
a county’s role in developing a SWP is limted and closely
supervi sed by ME
MARYLAND CoDE, Envir. 8 9-503 requires each county to issue a

SWWP that is approved by the MDE. Section 9-503(c) requires that
amendnent s and adoptions be submtted to the MDE for approval and
sets forth the two circunstances under which a SWWP may be revised
or anended: (1) the county governing body considers a revision of

anendnent necessary, or (2) MDE requires a revision or anendnent.
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Article 66B, 8 4.01(a)(1) of the Md. Ann. Code gives counties the
power, for the purpose of pronoting the health, safety, norals, or
general welfare of the community, to regulate and restrict

the height, nunber of stories, and size of

bui | di ngs and ot her structures, the percentage

of lot that may be occupied, off street

parking, the size of yards, courts and other

open spaces, the density of popul ation and the

| ocation and use of bui | di ngs, si gns,

structures and land for trade, industry,

resi dence or other purposes.

Wthin Art. 66B, the legislature anticipated and even provi ded
for interaction between the State and |ocal governnents wth
respect to their land use and zoning regulations. Article 66B
8 4.01(d)(1) provides that it is the State’s policy that “the
orderly developnment and use of land and structures requires

conprehensive regul ation through inplenentation of planning and

zoning controls.” Section 4.01(d)(2) provides that it is the
State’s policy that “planning and zoning controls shall be
i npl enented by | ocal governnment.” Section 4.01(d)(5) provides, in

pertinent part, that “[t]he powers granted to the [ (] ounty pursuant
to this subsection shall not be construed . . . [t]o preenpt or
supersede the reqgulatory authority of any State departnent or
agency under any public general law.” Accordingly, 8 4.01(d)(5)
recogni zes that there will be tines when State regul ation and | ocal
zoning regul ation overlap. |In certain situations, including, but
perhaps not limted to situations in which the two conflict, State

regul ati on prevails.
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The trial court’s holding that the anticipated anendnents to
the County’s SWW was preenpted by state law is supported by
Hol mes. The legislature has reserved the “permt-issuing segnent”
of the process to the ME Hol nes, 90 Md. App. at 156-57. The
i ndi vidual county’s role with respect to solid waste nanagenent is
within the real mof planning, rather than that of permtting, and
within that realm it is one of [imted scope. Id.

I n Hol nes, we considered whether the Harford County Counci
had properly excluded the facility proposed by the Maryland
Recl amati on Associates, Inc. from its Waste Plan after having
previously incorporated the landfill within the Plan. W enbarked
on an exhaustive review of the pertinent statutory schene and the
regul ati ons promul gated t hereunder and concl uded that they rel egate
to the local county governnment exclusive domnion during the
pl anning stage of the process. Specifically, the County is
responsi bl e for adopting and naintaining a ten-year Waste Plan. W
further concluded that the |ocal county’ s scope of authority did
not involve nmuch discretion. W approvingly described the |ower
court’s consideration of the matter as foll ows:

The trial court concluded that [COVAR
8§ 26. 03. 03. 05(A) (3) (1988)] could be
interpreted in either of two ways. It could
mean that a county possesses veto power over
whet her a proposed facility actually is given
a permt, exercised by the county’s decision
whether to include the facility in its SW
Pl an. O it could nean that a county nust
update its Plan - that the regulation is an

obligation the state placed on the counties,
and not a grant of power.
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The court found the latter interpretation
nmore conpel ling, and so do we.

Hol mes, 90 M. App. at 131-32. Consequently, the role of the
county is limted even during the planning stage of the process.
Utimately, we affirmed the |lower court’s decision in Hol nes

that the Harford County Council’s (Council) efforts to delist the
proposed facility fromits Waste Plan were unlawful. W determ ned
that the Council’s role was solely to determ ne whether the
facility was consistent with its Waste Pl an. The Council had
conducted its review earlier when it sanctioned the facility by
amending its Plan to include the landfill. Its enactnent of a
resolution that attenpted to delist the facility from the Plan
inpermssibly infringed on MDE's role in the process. W held that
the Ordi nance was preenpted by the State’'s statutory schene. In
ot her words, because the legislature had manifested an intent to
occupy the field of landfill regul ation and, because the Council’s
Ordinance delisting the proposed landfill was inconsistent with its
limted role as contenplated by the State’s |legislation, the |ocal
resolution was invalid. W stated:

Wen the Harford County Council enacted

Resolution 4-90, it obviously did so because

of a feared threat to ground water resources

in the area and because of considerations

related to |l and use conpatibility. It was not

a determnation that the site was inconsi stent

with the Harford County solid waste managenent

pl an. Under the statutory schene, as it

exi sts between the state and Harford County,

the “specific determ nation concerning the

hydr ogeol ogi cal conditions of the site and the

area” was an inpermssible invasion on the
state’s permt review prerogative.
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ld. at 157. The county’s determnation that the facility was
consistent wwth its Waste Pl an precluded a subsequent anmendnent to
the Plan that the proposed landfill was sonmehow not certifiable.

Appel lants attenpt to distinguish Holmes fromthe instant case
by enphasi zing that, in Holnes, the Council had inforned the MDE
that the proposed landfill net all of the county zoning and | and
use requirenents, and the ME, based on that representation,
proceeded to issue its prelimnary approval for the facility.
Thereafter, the County used its SWW to reverse MDE s approval
Those factual differences do not significantly differentiate Hol nes
fromthe instant case. |ndeed, at the June 16, 1997 hearing, the
County admtted: “WVell, | think they [the County Conm ssioners] run
head-on into the preenption problemif they delist this particular
project. | think that clearly runs afoul of Holnes, if they deli st
it, which they haven't done.” The factual differences between
Hol nes and the instant case do not detract from the holding in
Holmes as it applies to the instant action.

The Hol mes case governs our analysis in the case sub judice,
at least with respect to the anticipated Waste Pl an anmendnents.
The letters exchanged anong the principal parties that were
introduced at trial and described, supra, denonstrate that the
County first anmended its Waste Plan to include the proposed
landfill. The proposed landfill was, therefore, consistent with

t he Pl an. Consequently, the County’'s role wth respect to the
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connection between the Plan and facility was fulfilled. W hold,
based on Holnmes, that the trial court correctly found that the
County may not now anend the Plan to exclude the facility because
of sone negative reaction from community representatives. The
facility’'s fate is the province of the ME

In circular fashion, appellants contend that the County’s
ability to revise the SWWP to renove the Unicorn Facility is not
inpliedly preenpted by State |aw In making this argunent,
appel lants revisit the Hol mes’ s deci sion which we have already held
supports the lower court’s findings.

Appel l ants continue the argunent, however, relying on Ad +
Soil, Talbot County, and Mayor & City Council. When read
together, the cases yield the conclusion that the |legislature did
not preenpt by inplication the field of landfill utilization with
respect to traditional zoning matters, including the |ocation of
landfills. | nstead of abrogating local zoning authority, the
| egislature enacted a statutory schene designed to foster
cooperation between the State and |ocal authorities. See County
Commirs of Queen Anne’s County v. Soaring Vista Properties, Inc.,
121 Md. App. 140 (1998). Nevertheless, the actions of the County
in the instant case transcend the traditional zoning matters of

Soaring Vista® and fall squarely within the purview of Hol nes by

5'n Soaring Vista, we vacated the trial judge' s grant of
summary judgnent, holding that, in accordance with the provision in
the draft permt issued by MDE prohibiting violation of “federal,
state or Jlocal laws or regulations,” the statutory schene

(continued. . .)
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breaching the “permt” power that is specifically reserved for the

St at e.

B

Next, appellants assert that the County’s proposed revisions
of its SWWP cannot be preenpted by State | aw because such revi sions
must be approved by the MDE and therefore constitute State action,
not local legislation. In light of our holding in (Il A) above,

however, we need not address this issue.

C

Appel l ants argue that the circuit court’s conclusion that a
County may not anmend its SWWP to renove a proposed landfill is
contrary to the Miryland law of vested rights in land use.
Specifically, appellants assert that the circuit court has, in

essence, determ ned that, once a proposed landfill is included in

5(...continued)

contenpl ated the legislature’s intent to conpl enent, not suppl enent
| ocal zoning |aw. 121 M. App. at 162. More specifically the
trial judge erred in determining that M. CopE (1996 Repl. Vol),
Envir. 8§ 9-230, et seq. preenpts by inplication 88 4002 and 7203(c)
of the | ocal ordinance. The County comm ssioners, in the case at
hand, approved an anmendnent including the Unicorn Facility inits
solid waste nmanagenent plan, then enacted an Ordi nance, No. 96-13,
announci ng a new term “waste disposal facility,” requiring public
ownership and setting forth nunmerous performance standards. I n
other words, we are here concerned w th circunstances that indicate
the County attenpted to change the rules in the mddle of the gane
whereas Soaring Vista dealt with whether traditional zoning matters
invaded the State’'s prerogative to issue a permt, pursuant to
Envir. 8 9-230, et seq.
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a SWWP, the proponents of the landfill obtain a vested right to
devel op such a facility, subject only to MDE permtting approval.

Appel | ees counter, noting that appellants did not raise this
particul ar argunment below. In its reply brief, appellant (County
Comm ssioners) state that it has nerely cited the “vested rights”
line of cases for the purpose of supporting its argunent that a
SWWP may be anended to delete a facility as long as the purpose and
effect is not to reverse a substantive decision of the MDE

We need not address this issue as our prior discussion renders

moot any further review of the SWWP anendnent .

A

Appel  ants aver that the trial court erred when it found that
Ordinance No. 96-13 was invalid in that it required public
ownership of rubble landfills. Appellees respond, arguing that the
County | acks the authority to ban private ownership of landfills.
W agree.

The | ocal ordinance ny be challenged in one or nore of the
foll ow ng ways:

(1) Odinance exceeds powers granted to the
County under Article 66B, § 4.01;

(2) Odinance is arbitrary and capri ci ous;

(3) Odinance is preenpted by State | aw.
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Queen Anne’s County’s authority with respect to zoning is defined
in Md. Ann. Code Art. 66 B (1995). Article 66B does not grant
authority to prevent or exclude private ownership or property.
Rather, it sets forth the General Assenbly’'s intent to limt
certain counties to traditional zoning powers, such as regulation
of the height, nunber of stories, and size of buildings. As the
court below stated, “The scope of the zoning authority statutorily
del egated to the local jurisdictions is limted to restrictions on
the use of land.” In other words, zoning regulations nust be
directed toward restricting use rather than ownership or |ocation.
See Del brook Hones, Inc. v. Mayers, 248 Ml. 80 (1967); see also
Fei nberg v. The Sout hl and Corp., 268 Md. 141, 152 (1973) (stating
that zoni ng ordi nances are “concerned with the use of property and
not with ownership thereof nor with the purposes of the owners or
occupants”). Neither Art. 66B nor relevant case |law grants to the
County the power to institute the present ownership ban.

Appel l ants assert that Ordi nance No. 96-13 does not “contain
a single restriction on who my own the property,” rather “it
provides only that the owner of the property may not use it to
operate a private rubble landfill.” Appellants’ argument rests,
for the nost part, on semantics. Additionally, they ignore Section
2300 of the Ordinance, which states that “[a]ll such facilities
shall be owned and operated by Queen Anne’s County or a multi-

jurisdictional regional authority.”
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As an alternative, appellants cite cases fromother states in
support of their position that O dinance No. 96-13's excl usion on
private ownership of landfills is valid. Since appellants can
point to no persuasive Maryland or United States Suprene Court
precedent that supports their right to regulate the ownership of

property under Art. 66B, we reject that argunent.

B

Appel l ants argue that the trial court erred in finding that
Ordinance No. 69-13 is “riddled with wunreasonably stringent
performance standards which bear little relation to Queen Anne’s
County’s public health, safety, or welfare.”

W thout explicitly finding that the County’'s actions were
pretextual and a nmere ploy to delist the facility, the court
concl uded t hat

Queen Anne’s County has not necessarily
overstepped its bounds. A proposed |andfil
must conformto “all applicable county zoning
and | and use requirenents.” Md. Code Ann.
Envir. 8 9-210(Db). Not wi t hst andi ng the fact
that the County is appropriately performng
its statutory role, the County may not do that
which it has no authority to do. It may not
regulate under the guise of its zoning
authority as it has chosen to do with respect
to the Unicorn Facility.

(Enphasis added). Citing a prior nisi prius opinion of the | ower
court, the trial court said,
[ The Plan] is intended to provide a long term

framework to address the waste di sposal needs
of the counties and the State. It 1s not
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i ntended as a neans to m cro-nmanage, or veto
specific facilities, based on the nonentary
tide of public opinion. The [clourt is
constrained to reenphasize this principle.
Wast e nmanagenent is largely a state endeavor
which involves a limted and specific role.
The particular county may neither act beyond
that role nor act inproperly within it.

Al t hough Ordinance No. 96-13 purports to address potenti al
public health and environnmental issues associated with rubble
landfills in a land use regul ati on context, the |ower court pointed
out only that the Ordinance required waste disposal facilities to
be located on “at |east one hundred (100) acres that has direct
access to an arterial or collector road.” |In conmenting upon that
requi renent, the court noted that conpliance with such a standard
was “difficult to imagine” and that conpliance therewith woul d not
advance the County’'s general welfare. Finally, the court
concluded, wthout enuneration or specific analysis, that
“Is]everal of the standards set forth in the [(rdinance” were
unreasonable and failed to “bear a substantial relationship to the

protection of the public.” 1In essence, the |ower court found the

Ordinance arbitrary, capricious, and illegal.® Based on the

ln addressing circunstances in which |ocal subdivisions
exceed their zoning authority when notivated by inproper
consi derations, we said, in County Conm ssioners v. Soaring Vista,
121 Md. App. at 167:
We enphasi ze that | ocal zoni ng boards may not
utilize the conditional use process as a ploy
to frustrate or undercut an identifiable State
objective. Stated otherw se, a zoning board
may not arbitrarily or unlawfully wthhold
approval of a conditional use application that
satisfies valid criteria, in order to preclude
(continued. . .)
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i nadequat e record before us, we are unable to agree with the | ower
court. Accordingly, we nust remand for further proceedings in the
circuit court to develop a record on the limted question whet her
a rational nexus exists between each of the challenged “stringent
performance standards” and the County’s general welfare. |In other
words, the court nmust determ ne on an adequate record whet her the
standards, or any part of them are nerely a pretext for delisting
appel | ees’ proposed facility.

The circuit court’s decision on remand will determne the
direction of the case hereafter. Because Ordi nance No. 96-13 by
its ternms required public ownership of the facility fromwhich the
proposed activity woul d be conducted, conpliance by appellees with
t he zoni ng ordi nance requirenent that a conditional use application
be approved was an inpossibility and appel |l ees were constrained to
challenge it imediately. Even approval of a variance fromthat
prohi bition would have been unavailable to them Now that the
requi renment of public ownership has been invalidated, appellants
once again appear to have the ability to seek conditional use
approval or variances. Consequently, after the circuit court’s
limted determnation on renmand, appellees will be required to

exhaust their admnistrative renedies by followng the normnal

5C...continued)
the erection of an unwanted sewage sl udge
st orage facility. Nevert hel ess, such
contentions are not before wus; the |[ocal
zoning authorities never considered the nerits
of appellees’ conditional use application.
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application process before proceeding further in circuit court.
See Maryl and Recl amati on Associates, Inc. v. Harford County, M.,
342 Md. 476 (1996). The governing performance standards w |l be
those that are in effect after the [imted determ nation on renmand

as descri bed above.

IV

On cross-appeal, appellees assert that the trial court erred
in failing to find that the County’ s actions violate the Commerce
Clause of the United States Constitution. That assertion nust
fail. The only support for appellees’ position is the prefatory
| anguage to the Planning Commission’s draft recomendation
expressing the Planning Conm ssion’s concern that the County not
beconme a dunp site for out-of-state waste. That | anguage was not
adopt ed or approved by the County Conmm ssioners and does not appear
anywhere in the Odinance. Appellees’ argunents that appellants
may at sonme point in the future restrict the flow of waste to
donestic sources is nere speculation. The Ordinance sinply
requires that a rubble landfill be publicly owned. There is no
requirenment that waste disposed of at County facilities be

generated in the County.
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CONCLUSI ON

We hold that the |ower court did not err in (1) finding that
the viability of appellant’s (County Comm ssioners) proposed SWP
anendnent was ripe for adjudication under the Uniform Declaratory
Judgnent Act, (2) enjoining appellant (County Comm ssioners) from
amending its SWW so as to renove the rubble landfill from the
Plan, (3) finding the ownership provision in Odinance No. 96-13
invalid, and (4) holding that Odinance No. 96-13 did not violate
the Commerce O ause. W vacate the remaining portions of the | ower

court’s order and remand for further proceedings.

JUDGMVENT OF THE CIRCU T COURT
FOR BALTI MORE CI TY AFFI RVED I N
PART; OTHERW SE VACATED, CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D ONE- HALF BY
APPELLANT COUNTY COWMM SSI ONERS
OF QUEEN ANNE' S COUNTY AND
ONE- HALF BY APPELLANTS Pl NDER
GLANDI NG, AND BOYLES.



