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In this case, we nust determ ne whether State |aw preenpts a
| ocal zoning ordi nance that nakes construction of a sewage sl udge
storage facility a conditional use. Soaring Vistas Properties,
Inc. (“Soaring Vistas”) and \Weel abrator Water Technol ogi es, Inc.
(“Wheel abrator”), appellees, filed suit in the Crcuit Court for
Queen Anne’s County against the followi ng parties, all appellants
herei n: Queen Anne’s County (the “County”); the County
Comm ssi oners of Queen Anne’s County (the “Comm ssioners”); M chael
F. Zinmrer, Jr., President of the Comm ssioners; George P.
O Donnel I, Vice-President of the Comm ssioners; and Mark Belton,
Comm ssi oner of Queen Anne’s County. Appell ees sought declaratory
and injunctive relief, alleging that Miryland Code (1982, 1996
Repl. Vol.), 88 9-230 through 9-249 of the Environnment Article
(“E.A ") (“Sewage Sludge Part”), preenpted 88 4002 and 7203(C) of
t he Queen Anne’s County Zoni ng Ordi nance (the *“Zoni ng Ordi nance”).

Both parties noved for summary judgnent. In their notion,
appel  ants argued that State | aw did not preenpt the County’s right
to regulate sewage sludge storage facilities. After the trial
court granted appellees’ notion for sumrary judgnent, appellants
tinmely noted their appeal. They present two questions for our
review, which we have restated slightly:

| . Did the trial court err in granting appellees’

nmotion for summary judgnment, when it held that the
Environment Article of the Maryland Code preenpts
that part of the Zoning Odinance that makes
per manent sludge storage facilities a conditional
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use, subject to evaluation by the County under
traditional zoning criteria?

1. Dd the trial court err in granting appellees’
nmotion for summary judgnent, when it hel d
unconstitutional the Zoning Odinance that nakes
permanent sludge storage facilities a conditiona
use subject to evaluation by the County under
traditional zoning criteria?

Al t hough not franmed as a specific question, at the conclusion of
their brief, appellants also asked us to remand the case to the
circuit court for entry of summary judgnent in their favor with
respect to the preenption issue, in order to uphold “the validity
of that part of the Queen Anne’s County ordi nance that nakes sewage
sludge facilities a conditional use.”

For the reasons set forth below, we conclude that the trial

court erred in granting summary judgnent in favor of appellees, and
in failing to grant summary judgnent in favor of appellants.

Accordingly, we shall vacate the entry of sunmary judgnment and

remand this case to the circuit court for further proceedi ngs.

FACTUAL SUMVARY
Soaring Vistas, a wholly-owned subsidiary of Wheel abrator
owns 425.67 acres of farmand in the County, zoned for agricultural
use. The land is used for farmng and guided ganme hunting.
Weel abrator, which operates the farmthrough its Bio G o D vision,
conducts farm ng operations on the |land, including the production

of corn, soybean, wheat, alfalfa and orchard grass hay. As part of



its operation, Weelabrator applies biosolids, also known as
treated sewage sludge, to the farmand as fertilizer and soi
conditioner. In order to store nore sewage sludge, Weel abrator
sought to construct a 3.4 acre sewage sludge storage facility (the
“Facility”) on the property. The proposed facility would include
two silos, each 14 feet high and 135 feet in dianeter, with the
capacity to hold 2,697,400 gallons, or 11,464 wet tons of sewage
sl udge.

On Decenber 29, 1994, \Weel abrator applied to the Mryl and
Departnent of the Environnment (“MDE") for a State Sewage Sl udge
Utilization Permt for the Facility, in accordance with E.A. § 9-
231. Thereafter, the Conm ssioners advised appellees that,
pursuant to 88 4002 and 7203(C) of the Zoning Ordi nance, they had
to obtain a conditional use permt before the Facility could be
built and operat ed.

On Septenber 15, 1995, Wheel abrator filed a conditional use
application with the County. Subsequently, on May 21, 1996, MDE
issued a draft permt and tentative decision approving the
Facility. Section (G (3) of the draft permt provided, in part,
that “[t]he issuance of this permt does not . . . authorize .
any infringenent of federal, state, or local |laws or regul ations.”
Attached to the draft permt was a letter to Weelabrator from Gail
Castl eman, the Hearings Coordinator for the Wste Managenent

Adm ni stration, a division of MDE Ms. Castleman wote that the



draft permt “represents a tentative determ nation by the Wste
Managenment Admi nistration on [the] application; it is not the
official finalized permt to construct and operate the wastewater
sludge storage facility at the Soaring Vistas Properties site near
Church Hill, Maryland.” (Boldface in original).

Shortly thereafter, on July 2, 1996, the Comm ssioners enacted
Ordi nance No. 96-07 (the “Mratoriuni), which established a six
month noratoriumon all new applications for sewage sl udge storage
facilities or rubble landfills, and on all pending applications for
those facilities. The purpose of the Mratorium was to allow
County officials an opportunity to exam ne existing sewage sl udge
and rubble landfill regulations, and to nodify themif necessary to
protect and pronote the public health, safety, and general welfare.
The Moratorium pronpted appellees to file suit on August 16, 1996,
seeking declaratory and injunctive relief with respect to the
enforcenent of the Mratoriumand 88 4002 and 7203(C) of the Zoning
Or di nance. The parties agree that the dispute concerning the
Moratoriumis now noot.

On January 7, 1997, prior to the trial court’s decision
concerning the cross-notions for summary judgnent, A. Hussain
Al hija, Acting Chief of the Design and Certification Division of
MDE, issued a letter to “Concerned Citizen[s]” regarding the
Facility, stating that “it is recomended that this permt be

i ssued, but that the draft permt be anended to address certain



concerns expressed by nmenbers of the community which will host this
sewage sludge storage facility.” Al hija attached to the letter a
docunent titled “NOTI CE OF FI NAL DETERM NATI ON AND OPPORTUNI TY TO
REQUEST A CONTESTED CASE HEARI NG ” which provided that MDE “has

made a final determnation to issue the Sewage Sludge Utilization

Permt for this site.” A docunent styled “Findings and
Recomendati ons” was al so appended to the letter. It stated, in
part:

7. | SSUE: MDE shoul d adhere to the County’'s six nonth

noratoriumon sewage sludge storage facilities and
rubblefills, which started on July 2, 1996.

RESPONSE: MDE considers an application for a
Sewage Sludge Utilization Permt based on
envi ronment al and public heal th
determ nations. Zoning and other |ocal issues
must be determ ned separately by the [ ocal
authority, but the Sewage Sludge Utilization
Permt does not allowthe permttee to violate
local laws or regulations, as stated in the
draft permt’s CGeneral Conditions Part G

“2. Nothing in this permt shall be construed to
preclude the institution of any |egal action
nor relieve the permttee from civil or
crimnal responsibilities and/or penalties for
nonconpliance with Title 7 and 9 of the
Envi r onnent Article, Annotated Code  of
Maryl and or any federal, local or other state
| aw or regul ation.

3. The issuance of this permt does not convey
any property rights in either real or personal
property, or any exclusive privileges nor does
it authorize any injury to private property or
any invasion of personal rights, nor any
infringenent of federal, state, or local |aws
or reqgulations.”



10. | SSUE: Increased truck traffic will cause danger ous
condi ti ons.

RESPONSE: Zoning issues are out of the
jurisdiction of the Departnent, but as
indicated in response #7 the permt does not
allow violation of |ocal |aws and regul ati ons.

* * %

22. | SSUE: Approvals are needed from the State Fire
Marshall, the Departnent of Agriculture, and the
Depart ment of Transportation.

RESPONSE: Approvals from these agencies are

not required by law or regulation for issuance

of a sewage sludge storage permt. However

as shown in response #7 the permt does not

allow violation of |ocal |aws and regul ati ons.
(Boldface in original; italics added).

Thereafter, the trial court granted appellees’ notion for
sumary j udgnent . The court also declared that 88 4002 and
7203(C), “insofar as they apply to biosolids (sewage sludge)
utilization, are unconstitutional, unlawful, null and void because
they conflict with the State’s statutory and regul atory schene for
i ssuing sewage sludge utilization permts and are inpliedly
preenpted thereby.” 1In a witten nmenorandum and order dated March
10, 1997, the court explained, in pertinent part:

The local ordinances restricting sewage sludge
utilization, i.e.[,] the Mratorium and Zoni ng O di nance

88 4002 and 7203(c) [sic], are preenpted by 88 9-230
t hrough 9-249 of the Environnent Article.

* * %

In [ Tal bot County v.] Skipper [329 Md. 481 (1993)],
the Court of Appeals specifically stated that the General
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Assenbly has preenpted the field of sewage sludge
utilization. The Court held that Environment Article, 88
9-230 through 9-249, constitutes a very conprehensive
schene regul ati ng sewage sludge utilization in Maryl and
( Ski pper, 329 Md., at 491-92)[.]

* * %

Here, then, it is clear that the General Assenbly
has preenpted the field of sewage sludge utilization
Therefore, the Mratoriumand 88 4002 and 7203(c) [sic]
of the Zoning Ordinance are invalid.

* * %

Envi ronment Article 89-201(t) states, “‘Uilize Sewage
Sludge’” means to collect, handle, burn, store, treat, or
transport sewage sludge to or from a sewage sludge
generator or utilizer inthis State, to apply it to |and,
or to dispose of it.” A sewage sludge utilization permt
authorizes the permt holder, inter alia, to |and apply
sewage sludge according to the terns of the permt.
Environnent Article, § 9-237(a).

* * %

Sections 4002 and 7203(c) [sic], requiring conditional
use approval of sewage sludge facilities, are [in direct
conflict wwth EEA 8 9-237(a)] as they place additional
restrictions on the usage of sewage sl udge. The
Environment Article specifically authorizes the storage
of sewage sludge once an MDE permt has been issued.
Here, the applicabl e sections of the Zoning O di nance, by
means of the conditional use requirenment, prohibit an
activity which the Legislature expressly intended to
permt.

The court deni ed appellees’ other contentions as noot.

STANDARD OF REVI EW
Maryl and Rul e 2-501, which governs summary judgnent, provides
that a trial court may grant a notion for sunmary judgnent only if

there is no genuine dispute as to any nmaterial fact and one party
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is entitled to judgnent as matter of |aw Bagwel | v. Peninsula
Regi onal Medical Cr., 106 Md. App. 470, 488 (1995), cert. denied,
341 Md. 172 (1996); see also Southland Corp. v. Giffith, 332 M.
704, 712 (1993); Beatty v. Trailmaster Prods., Inc., 330 M. 726,
737-38 (1993); Sachs v. Regal Savings Bank, FSB, 119 Md. App. 276,
277 (1998); Bits “N Bytes Conputer Supplies, Inc. v. Chesapeake &
Potomac Tel. Co., 97 Md. App. 557, 580-81 (1993), cert. denied, 333
Md. 385 (1994); Seaboard Sur. Co. v. Richard F. Kline, Inc., 91 M.
App. 236, 242-45 (1992). Conversely, the entry of summary judgnent
is not foreclosed if a dispute exists as to a fact that is not
material to the outcone of the case. Scroggins v. Dahne, 335 M.
688, 691 (1994). A material fact is one that will sonmehow affect
t he outcone of the case. King v. Bankerd, 303 Ml. 98, 111 (1985).

In resolving the notion, the court nmust construe the facts,
and all inferences reasonably drawn fromthose facts, in the |ight
nost favorable to the non-noving party. Dobbi ns v. Washi ngton
Suburban Sanitary Commin, 338 Ml. 341, 345 (1995); King, 303 Ml. at
110-11; Tennant v. Shoppers Food Warehouse Mi. Corp., 115 Md. App.
381, 387 (1997); Bagwell, 106 MI. App. at 488. Mere formal denials
or conclusory allegations of a party are not sufficient to prevent
summary judgnent. Tennant, 115 Md. App. at 386-87; Bagwell, 106
Ml. App. at 488; Seaboard Sur., 91 Md. App. at 243.

In the absence of a genuine dispute as to material fact, this
Court nust determ ne whether the trial court was legally correct.
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Beatty, 330 Md. at 737; see also Heat & Power Corp. v. Air Prods.
& Chenms., Inc., 320 M. 584, 591 (1990); King, 303 M. at 111.
Odinarily, we wll review a trial court’s decision granting
summary judgnent “only on the grounds relied upon by the trial
court.” Blades v. Wods, 338 MI. 475, 478 (1995); see Hoffman v.

United Iron and Metal Co., Inc., 108 Md. App. 117, 132-33 (1996).

THE STATUTORY SCHEMES

Section 4002 of the Zoning O dinance categorizes uses that are
permtted by right, uses that are conditional, as well as uses that
are prohibited in certain districts. “Extraction and D sposal”
operations on agricultural land are permtted only as conditional
uses. Section 4002(E)(3). Pursuant to section 4009(C), entitled
“I NDUSTRI AL USES, " operations involving “Extraction and di sposal”
i nclude “sludge disposal or storage.”! Section 4009(C) further
provi des that such “uses create major disruptions to the area’s
envi ronnent, even when carefully regulated. Dust, dirt, noise, and
unsightly conditions can be anticipated. None of these uses is an
accept abl e nei ghbor in a residential environnent.”

Section 7202 of the Zoning Odinance sets forth standards for

Al t hough the Zoning Ordi nance cl assified sewage sl udge
storage as an industrial use, rather than an agricultural use,
appel | ees never contested the classification. Mreover, in their
brief, appellees maintain that the Sewage Sl udge Part makes no
di stinction concerning whether the use is industrial or
agricul tural .
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condi tional uses, including the findings that the County Board of
Appeals must nmake in order to grant an application for a
conditional use in a proposed |ocation. Section 7202 provides, in
part:

No application for a conditional use shall be approved
unl ess the Board of Appeals shall specifically find the
proposed conditional use appropriate in the |ocation for
which it is proposed. This finding shall be based on the
followng criteria:

A The proposed use at the proposed | ocation
shall be in harmony with the general
pur pose, goals, objectives, and standards
of Queen Anne’'s County Conprehensive
Pl an, this Odinance, or any other plan,
program map, or ordinance adopted, or
under consideration pursuant to official
notice, by the County.

B. The proposed use at the proposed | ocation
shall not result in a substantial or
undue adver se ef f ect on adj acent
property, t he character of t he
nei ghbor hood, traffic condi ti ons,
parking, public inprovenents, public
sites or rights-of-way, or other matters
affecting the public health, safety, and
general welfare.

Section 7203 of the Zoning Odinance establishes standards
that nust be nmet for certain specified conditional uses, in
addition to the requirenents that are set forth in Section 7202.
Specifically, 8§ 7203(C), which is entitled “Extraction and
Di sposal ,” pertains to sludge disposal operations, including
“landfills, trash transfer sites, incinerators, sludge or other
| and disposal or storage of septic tank wastes or sludges.” It

mandates that an applicant nust provide certain additional
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information, including, inter alia, a plan of the general area, a
pl an of the proposed site, a plan of the operation, an end use
pl an, and performance standards for the operation of the facility.

As we shall see, the State has enacted a broad statutory
schene governi ng sewage sludge. E. A 8 9-230 directs MDE to adopt
regul ati ons governi ng sewage sludge utilization, and it requires
Departnent of Agriculture approval of regulations that pertain to
| and application of sewage sludge. It further delineates natters
that nust be considered in adopting regulations, including
alternative wutilization methods, pathogen control, advertising
requi rements concerning both public hearings and public information
nmeet i ngs, performance bonds, liability insurance or other forns of
security, procedures for notifying |ocal governnments and other
interested parties, and adequate standards for transporting sewage
sludge. E. A § 9-230(b).

In adopting regulations for the |and application of sewage
sludge, E. A 8 9-230(c) requires MDE to consider, inter alia,
met hods for calculating |oading rates, crops that are to be grown
on the land on which the sewage sludge will be applied, the nature
of nearby surface water or groundwater, the character of any
affected area, and the character of any nearby existing or planned
| and uses and transport routes. Further, E.A 8 9-230(c) requires
consideration of the proximty of the land on which the sewage

sl udge may be applied to “sensitive” areas, such as flood plains,
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wet | ands, and other areas of critical concern. It also requires
consi deration of reasonable buffer areas to separate hones or ot her
property fromland on which sewage sl udge nmay be appli ed.

Prior to utilizing sewage sludge, E.A. 8 9-231 requires a
person to obtain a permt from MDE, and E. AL 8§ 9-232 establishes
the requirenments for sewage sludge utilization permts. These
include, inter alia, a certification fromthe applicant as to the
truth and accuracy of the conpleted application, the witten
consent of the owner of the land on which the sewage w Il be
applied, an agreenent to permt access to the site for inspections,
and the filing of a bond or other security. E. A 8§ 9-232. E A 8§
9-234 pertains to public hearings in connection with an application
for a permt to use sewage sl udge.

Under E. A 8 9-236, MDE is required to i ssue a sewage sl udge
utilization permt to an applicant who satisfies the requirenents
of the subtitle. Further, E. A 8§ 9-237 provides that the hol der of
the permt is authorized to utilize sewage sludge in accordance
with the terns of the permt. In E.A. 88 9-238 and 9-239, the
Legi sl ature established procedures for the term and renewal of
sewage sludge utilization permts. |In addition, in E A 88 9-240
through 9-243, the Legislature set forth the requirenents to
mai ntain a sewage sludge utilization permt. E. A 8 9-245 governs
denial of a sewage sludge utilization permt, while E A 8§ 9-246

del i neates when MDE may suspend, revoke, nodify, or refuse to renew
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a permt.

A “Sewage Sludge Uilization Fund” has been created pursuant
to E.A 8§ 9-244. E.A. 8 9-247 pertains to standing to sue or
intervene in a suit to force conpliance with the Sewage Sl udge Part
and E.A 88 9-269 and 9-270. Further, E. A 8 9-248 authorizes ME
to seek an injunction for any violation concerning the utilization
of sewage sludge. In E A 8 9-249, the Legi sl ature nandates that
sewage sludge nmust be utilized in accordance with the Sewage Sl udge
subtitle, as well as E.A 88 9-269 and 9-270. Oher sections wl|

be di scussed, infra.

DI SCUSSI ON
A

The crux of appellants’ contention is that the Sewage Sl udge
Part, E. A 88 9-230 through 9-249, does not preenpt 88 4002 and
7203(C) of the Zoning Odinance, which nmakes the erection of a
sewage sludge storage facility a conditional use. |In particular,
appel l ants focus on the right of |ocal governnent to determ ne the
| ocation of such facilities. Mor eover, they suggest that the
decision of the trial court, which divested the County of its
traditional zoning power, has broad inplications for all |oca
gover nnent s.

Appel | ees counter that the General Assenbly’ s enactnent of a

conpr ehensi ve, ubi quitous statutory schenme concerni ng sewage sl udge
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mani fests its intent to preenpt regulation of the field. Thus,
appel l ees contend that even if the Zoning O dinance does not
expressly conflict with State law, it is neverthel ess preenpted by
inplication. Consequently, they assert that the Zoning O di nance
is of no effect.

Qur task, then, requires us to resolve whether the Sewage
Sl udge Part preenpts 88 4002 and 7203(C) of the Zoning Ordi nance.
W concl ude that it does not.

A State law will ordinarily preenpt a local law “in one of
three ways: (1) preenption by conflict; (2) express preenption; or
(3) inplied preenption.” Perdue Farns Inc. v. Hadder, 109 M. App.
582, 588 (1996); see Tal bot County v. Skipper, 329 M. 481, 487-88
(1993); May Dep’'t Stores v. Mntgonery County, 118 M. App. 441
462 (1997). In AD + Soil, Inc. v. County Comm ssioners of Queen
Anne’ s County, 307 Md. 307 (1986), the Court expl ai ned:

The doctrine of pre-enption is grounded upon the
authority of the General Assenbly to reserve for itself

excl usive dom nion over an entire field of legislative

concern. \Wen properly invoked, the doctrine precludes

| ocal legislative bodies from enacting any | egislation

what soever in the pre-enpted field.

Id. at 324.

The Sewage Sl udge Part does not expressly preenpt |ocal zoning
law in connection with the storage of sewage sludge. The tria
court found, instead, that the Legislature inpliedly preenpted the
field. Accordingly, we first consider the validity of the court’s

finding of preenption by inplication.
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B.

There is no precise fornmula for determning whether the
Legislature inpliedly intended to preenpt an entire field of |aw
Ski pper, 329 Md. at 488; see Howard County v. Potomac El ec. Power
Co., 319 M. 511, 523 (1990). Absent express preenption, a primary
indicator of “a legislative purpose to pre-enpt an entire field of
| aw is the conprehensiveness with which the General Assenbly has
legislated the field.” Alied Vending, Inc. v. Bowe, 332 Ml. 279,
299 (1993) (citations and quotations omtted); see Ad + Soil, 307
Ml. at 328; Mayor of Baltinmore v. Sitnick & Firey, 254 Md. 303, 323
(1969).

A variety of secondary factors are often considered in
deci ding whether State |aw preenpts a local law by inplication. In
Allied Vending, 332 Ml. 279, the Court stated that courts should
consi der

1) whether local |aws existed prior to the enactnent of

the state |laws governing the sane subject matter, 2)

whet her the state |aws provide for pervasive

adm ni strative regul ation, 3) whether the |ocal ordinance

regulates an area in which sone |local control has

traditionally been allowed, 4) whether the state |aw
expressly provides concurrent legislative authority to

| ocal jurisdictions or requires conpliance with |oca

ordi nances, 5) whether a state agency responsible for

adm ni stering and enforcing the state | aw has recogni zed

| ocal authority to act in the field, 6) whether the

particul ar aspect of the field sought to be regul ated by

the local governnment has been addressed by the state

| egislature, and 7) whether a two-tiered regulatory

process existing if local |aws were not pre-enpted woul d

engender chaos and confusion[.]

ld. at 299-300 (citations omtted); see Mayor of Baltinore v. New
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Pul aski Co. Ltd. Partnership, 112 M. App. 218, 226-27 (1996),
cert. denied, 344 M. 717 (1997).

I n anal yzi ng the doctrine of preenption in the context of this
case, we nust also wunderstand what is neant by the term
“conditional use” within the nmeaning of zoning law. Recently, in
Richmarr Holly HIIls, Inc. v. Arerican PCS, L.P., 117 M. App. 607
(1997), we observed:

“The conditional use or special exceptionl? is a

part of the conprehensive zoning plan sharing the

presunption that, as such, it is in the interest of the

general welfare, and therefore, valid. The speci al
exception is a valid zoning mechani smthat delegates to

an admnistrative board a limted authority to allow

enuner at ed uses which the legislature has determned to

be perm ssi bl e absent any fact or circunstance negating

the presunption. The duties given the Board are to judge

whet her the neighboring properties in the general

nei ghbor hood woul d be adversely affected and whether the

use in the particular case is in harnony with the general

purpose and intent of the plan.”
|d. at 644-45 (quoting Anderson v. Sawer, 23 M. App. 612, 617
(1974)). W also examned the concept of conditional use in
Crommel |l v. Ward, 102 M. App. 691 (1995), stating: “OA
conditional use is a desirable use which is attended wth
detrinmental effects which require that certain conditions be net.

7 1d. at 702 (citations omtted). Accordingly, conditional
uses are permtted uses, so long as the conditions set out in the

zoni ng ordi nance are satisfied. 1d. at 699 n.5.

2The terns “conditional use” and “special exception use” are
frequently interchanged. Richmarr, 117 Ml. App. at 643 n. 26; see
Hof nei ster v. Frank Realty Co., 35 Mi. App. 691, 699 (1977).
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In reaching its conclusion of inplied preenption, the trial
court relied on Tal bot County v. Skipper, 329 M. 481. Appellants
posit that Ad + Soil, 307 Md. 307, not Skipper, controls.

In AD + Soil, the Court considered whether State | aw governing
t he managenent and utilization of sewage sludge precluded Queen
Anne’s County from exercising its local zoning authority to
regul ate the operation of a sewage sludge facility. Concl udi ng
that State law then in effect did not preenpt the field of sewage
sludge wutilization, the Court determned that enactnent or
enforcenment of |ocal zoning |aws was not prohibited. Ad + Soil
307 Md. at 324. Not wi t hstandi ng the enactnent of “extensive
statewide legislation in the field of sewage managenent, the
| egi sl ation mani fests a general policy of fostering |ocal control
under state supervision, rather than to totally prohibit the
enactnent of |laws on the subject at the local level.” 1d. at 326.
The Court further said:

The General Assenbly sinply did not |egislate upon the

interplay between the state statutes and the pre-existing

| ocal zoning regulations, thereby suggesting that it

i ntended no change in the applicability of such |oca

regul ations. Thus, the state permts nust be viewed as

authorization to operate a sewage sludge facility,

subject to the lawful requirenents of the applicable
zoning regul ations. Because Ad + Soil’s conpliance with

the Zoning Ordinance is in effect an inplicit condition

in the state permts, the Odinance cannot be said to

prohi bit what the permts authorize.

ld. at 336 (enphasis added).

The Ad + Soil Court observed that State policy has |ong
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recogni zed the role of local governnent in inplenmenting planning
and zoning controls. Ad + Soil, 307 Ml. at 334. Notw thstanding
the Legislature’s enactnent of “a statew de regulatory panoply,”
the Court acknow edged that “state law clearly contenplates a
pervasive and vital role for local legislation in the field of
sewage managenent.” |d. at 328. Accordingly, it determ ned that
“evidence of a countervailing |legislative purpose to prohibit | ocal
zoning control in the field of sludge utilization nust be strong
indeed.” Id. at 334 (enphasis added). The Court expl ai ned:

[ L] ocal regul ation of potentially obnoxi ous uses of |and

far antedates the state statutes in question, and as

previ ously observed, the CGeneral Assenbly is presuned to

be aware of existing local aw when it |egislates. That

the state legislature did not address the interaction of

its statutes with pre-existing | ocal zoning | aws suggests

that it intended no change in the applicability of the

| ocal | aws.
307 Md. at 333.

Seven years after Ad + Soil, the Court decided Tal bot County
v. Skipper, 329 Ml. 481. There, three Tal bot County farnmers and
Bio-G o Systens, Inc., a conpany that applies sewage sludge to
farm and, filed a conplaint against the County, seeking declaratory
and injunctive relief on the ground that State | aw preenpted Tal bot
County Ordinance 8 19-8(j)(i). The ordinance required |and owners
to record certain informati on concerning their sewage sl udge permt
in the county land records within thirty days of their initial |and
application of sewage sludge pursuant to a State permt. The

Ski pper Court held that Maryland Code (1982, 1987 Repl. Vol., 1992
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Supp.), 88 9-230 through 9-249 of the Environnment Article,
inpliedly preenpted the county ordi nance.

The Court explained that State law ordinarily preenpts | ocal
law by inplication when the local law “‘deal[s] with an area in
which the [State] Legislature has acted wth such force that an
intent by the State to occupy the entire field nust be inplied[.]"”
Ski pper, 329 M. at 488 (quoting County Council v. Montgonery
Ass’'n, Inc., 274 Md. 52, 59 (1975)). The Court further recognized
that a “““primary indicia of a |legislative purpose to preenpt an
entire field of law is the conprehensiveness with which the General
Assenbly has legislated in the field.””” Id. (Quoting Potomac
Elec., 319 Md. at 523 (quoting Board of Child Care v. Harker, 316
Md. 683, 696-97 (1989))). In this regard, the Court observed that
E.A. 88 9-230 through 9-249 constituted a conprehensive schene
“regulating all aspects of sewage utilization in Maryland.” 1d. at
489. Indeed, it noted that “the Departnment of the Environnment has
promul gated fifty pages of regul ati ons which thoroughly address all
of these issues.” 1d. Accordingly, the Court concluded that the
statutory schene manifested a “general legislative purpose to

create an all-enconpassing state schenme of sewage sludge

regulation.” 1d. at 491.

Di stinguishing Ad + Soil, Inc., the Court noted that when it
decided Ad + Soil, the State’s sewage sludge |laws were far |ess
conpr ehensi ve. Ski pper, 329 M. at 491. Since then, the
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Legi sl ature

repealed the statute at issue in Ad + Soil, and had
enacted the predecessor to the current Sewage Sl udge
subtitle, which this Court characterized as “a far nore
detail ed” statute. Wen the present state statutory
schene is conpared to the statute at issue in Ad + Soil,
it is clear that the present state statutory schene
regul ating sewage sludge addresses a nultitude of

addi ti onal I ssues, and IS significantly nor e
conprehensi ve and specific. The statute is “extensive
and enbrace[s] virtually the entire area involved.” The
conprehensiveness is strongly indicative of t he

| egislative intent to preenpt this entire field from
| ocal regulation.

ld. at 491-92 (citations omtted). Accordingly, the Court
determned that “[t]he state public recording requirenent, as part
of the conprehensive state regqulatory schene, strongly suggests
that there was no intent to allow local governnents to enact
different public recording requirenents.” Id. at 493.

As we see it, Skipper is distinguishable from the case sub
judice in several very crucial ways. |In Skipper, a State statutory
provi sion expressly governed the matter of recordation, which was
central to the dispute. The Skipper Court noted that E. A § 9-241
specifically required the recordation of sewage sludge permts in
the O fice of the Departnent of the Environnent when, at the sane
time, recordation was regulated by local |law. Therefore, it was
evident that the Legislature had spoken in regard to the matter of
recordation. Yet the Skipper Court left roomfor a role by |ocal
governnment; it indicated that the State statute governed unless the

Legi slature specifically provided otherwise. The Court said that
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“where the state statute had not authorized |ocal governnent

i nvol venent the Legislature |ikely contenplated that the
regul ation woul d be exclusively at the state |evel.” Skipper, 392
M. at 492.

In marked <contrast to the situation in Skipper, the
Legislature has not definitively or exhaustively addressed the
i ssues wthin the purview of a conditional use. |Indeed, State | aw
speaks to the location of sewage sludge utilization facilities to
only alimted degree. And, as we shall see in nore detail, infra,
the State statutory schenme expressly authorizes |ocal zoning
i nvol venent . In addition, unlike in Skipper, the dispute here
i nvol ves the kind of issue that has historically been a matter of
| ocal concern. |In Skipper, however, the “requirenent that a state
sewage sludge utilization permt be recorded anong the circuit
court land records [was] not a traditional type of |ocal governnent
regul ation. It [was] not the type of |ocal ordinance which the
CGeneral Assenbly, if it intended preenption, would have been
expected to have expressly disallowed.” Skipper, 392 Ml. at 493
(enphasis in original). Therefore, Skipper plainly suggests that
State law is not necessarily dispositive.

Mor eover, notw t hstandi ng Ski pper, we recently recogni zed the
viability of Ad + Soil in Holiday Point Marina Partners v. Anne
Arundel County, 107 Md. App. 160 (1995), vacated on ot her grounds,

Mi. , No. 4, Septenber Term 1996 (filed April 3, 1998). In
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that case, we declined to hold that State law inpliedly preenpted
an Anne Arundel County ordinance that prohibited marina devel opnent
within a specific distance of shellfish beds. Instead, we observed
that the Ad + Soil Court recognized “that |ocal zoning ordinances
constitute a cornerstone of Maryland s systemof |and use control.”
Hol i day Point, 107 Md. App. at 172.

Several statutory provisions in the Sewage Sl udge Part reveal
that the Legislature contenplated |ocal involvenent in regard to
traditional zoning-type matters. This indicates to us that the
Legislature did not intend to preenpt the authority of |ocal
jurisdictions in matters that would be of concern to them For
exanple, E.A 8 9-233 specifically nmandates that MDE may not issue
a permt concerning a sewage sludge conposting facility unless that
facility is in conpliance with all county zoning requirenents. The
provi si on st ates:

The Departnent nmay not issue a permt to install
materially alter, or materially extend a sewage sl udge
conposting facility until:

(1) The sewage sl udge conpositing facility neets al
zoning and | and use requirenents of the county where the
sewage sl udge conposting facility is to be |ocated; and

(2) The Departnent has a witten statenment that the
board of county comm ssioners or the county council of
t he county where the sewage sl udge conposting facility is

to be | ocated does not oppose the issuance of the permt.

E.A § 9-233.3

3In the 1997 | egislative session, House Bill 107, which was
(continued. . .)
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Moreover, E. A 8 9-234(a) obligates MDE i mrediately to notify
any county within one mle of a proposed sewage sludge utilization
site. Further, E.A 88 9-234(b) and (d) set forth specific notice
requirenments that follow the application for a permt to utilize

sewage sludge. E A 8§ 9-234(f) provides that MDE “shall provide

3(...continued)
ultimately defeated, proposed amending E.A. 8 9-233 to include
sewage sludge storage facilities. It would have prohibited

t he Departnent of the Environnment fromissuing a permt
toinstall, materially alter, or materially extend a
sewage sludge storage facility until the sewage sl udge
storage facility nmeets certain zoning and | and use
requi renents and the Departnent has a witten statenent
froma certain county governnent that the county

gover nnent does not oppose issuance of the permt; and
generally relating to the issuance of a permt to
install, materially alter, or materially extend a
sewage sludge utilization storage facility.

On February 7, 1997, Ira C. Cooke, the “Legislative
Representative” for \Weel abrator, testified before the House
Environnental Matters Conmittee in opposition to H B. 107.
Thereafter, by letter dated February 11, 1997, M. Cooke answered
several questions that he had been asked by Ronald A Quns,

Chai rman of the Environnmental Matters Conmttee, during the
hearing. Interestingly, in the letter, Cooke wote:

The proposed Soaring Vista facility will store only
Maryl and Bi osolids. MDE reviews each biosolid source
prior to approval for storage and | and application.

Bi osol i ds nmust be approved at specific |and application
site before MDE grants storage approval.

* * %

Al'l storage facilities nust already conply with | ocal
| aws as well as zoning and pl anni ng ordi nances.

(Enphasi s added).
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each county and nunici pal corporation that receives a copy of any
application under this section with an opportunity to consult with
the Departnent about the decision to issue, deny, or place
restrictions on a sewage sludge utilization permt.” Additionally,
under E. A 8 9-235, local health officials are entitled to
notification of a sewage sludge utilization permt issued in that
county. E.A 8 9-243(a), which addresses inspection of sewage
sludge utilization sites, provides that “to insure conpliance with
each sewage sludge utilization permt, a representative of the
Departnent, the local health official, or the local health
official’s designee may enter and inspect, at any reasonable tine,
any site where sewage sludge is utilized.” Further, it provides
that, “[wjith the concurrence of the Departnment, a local health
official may: (i) Issue a stop work order to stop utilizing sewage
sludge at a site; and (ii) Suspend a sewage sludge utilization
permt.” E. A 8 9-243(d)(1).

To be sure, there are also several State provisions that
govern the location of sewage sludge utilization facilities. It is
readily apparent, however, that these provisions are directed
generally to health, safety, and environnental issues that woul d be
of concern to citizens throughout the State, and not just to the
peopl e of one county or community in that county. For exanpl e,
E.A. 8 9-245(1) states, in part, that MDE may not issue a sewage
sludge utilization permt if it determnes that “[t]he applicant
cannot utilize sewage sludge without: (i) Causing an undue risk to
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t he environment or public health, safety or welfare[.]” Simlarly,
E.A 8 9-230(c) mandates that MDE consider, in part:

(2) The crops that are to be grown on land on which
sewage sl udge may be appli ed;

(3) The nature of any nearby surface water or
gr oundwat er ;

(4) The character of any affected area;

(5) The character of nearby existing or planned | and uses
and transport routes;

(6) The nearness of the | and on which sewage sl udge may

be applied to sensitive areas, including flood plains,
wet | ands, and areas of critical concern;

* * %

(10) Reasonable buffer areas to separate any hone or

ot her property fromland on which sewage sludge may be

appl i ed.

This provision, too, addresses State-w de interests, because people
t hroughout the State mght be affected by the consunption of
cont am nat ed crops. Simlarly, many people care about historic
areas, groundwater, and wetlands, regardless of where they
personal |y reside.

MDE has al so adopted regul ati ons that address nore universal
health, environnmental, and safety concerns. For exanple, Code of
Maryl and Regul ations (“COVAR’) 26.04.06. 09A(8) establishes buffer
zone requirenments pertaining to the application of sludge on
agricultural |and. COMAR 26. 04.06. 09A(8) (a) sets the mandatory

di stances that nust separate land with applied sewage sludge from

certain sites, including, inter alia, occupied off-site dwellings,
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occupied on-site dwellings, wells, public roads, and bodies of
water. COMAR 26. 04. 06. 09A(8) (b) further provides:
(b) [MDE] may require increased buffer distances or

may reduce buffer distances, and nay set buffer zones

bet ween sl udge boundari es and other |and uses. In naking

this determnation, [MDE] nmay consi der adjacent |and use,

sludge application nethod, sludge application rate,

sludge quality, land slopes, vegetated filter strip, the
nature of any surroundi ng bodi es of water, and any ot her
factors considered rel evant by [ MDE].

Al t hough the Sewage Sludge Part includes sonme requirenents
pertaining to location of storage facilities, it does not provide
an exhaustive list of criteria to be considered when deci di ng where
a sewage sludge storage facility should be erected. This supports
our belief that the Legislature recognized that the |ocation of a
sewage sludge facility is generally a matter of keen |ocal
interest, and should be considered at the |local level. See, e.g.,
Hol i day Point, 107 M. App. at 166. See generally WMayor of
Annapolis v. Annapolis Waterfront Co., 284 M. 383, 399-400 (1979);
Nor beck Village Joint Venture v. Mntgonery County Council, 254 M.
59, 66 (1969). | ndeed, the Court of Appeals recently stated in
Hol i day Point Marina Partners: “Protection of the environnent and
of natural resources has | ong been recogni zed as a valid purpose of
| ocal zoning and | and use regulations.” Slip op. at 19.

Accordingly, despite the breadth of the Sewage Sludge Part
generally, and the specific provisions that address safety,

environnental, and health concerns, we are persuaded that the

Legislature did not intend to preenpt the field in regard to
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traditional zoning matters, such as the | ocation of sewage sl udge
storage facilities. Rather, we believe the Legislature intended to
conpl ement, not supplenent, |local zoning law. Therefore, we agree
with appellants that “[t]o affirm the circuit court would be to
| eave various matters, including the particular location of a
sludge facility, if it nmeets MDE's permtting criteria, unaddressed
and unreqgqul ated by either state or county |law.”

In reaching this conclusion, we are convinced that the

Legislature was mndful of the vital role of zoning in

acconplishing the “‘coordinated, adj ust ed, and  har noni ous
devel opnent of [a] jurisdiction . . . which wll . . . pronote .
[the] general welfare.”” Schultz v. Pritts, 291 M. 1, 19-20

(1981) (quoting Maryland Code (1957, 1978 Repl. Vol.), Article 66B,
§ 3.06). In Schultz, the Court expl ained:

Zoni ng provides a tool by which to establish general
areas or districts devoted to sel ected uses. |ndeed, the
very essence of zoning is the territorial division of
land into use districts according to the character of the
| and and buildings, the suitability of |and and buil di ngs
for particular uses, and uniformty of use.

CGenerally, when a use district is established, the
zoning reqgulations prescribe that certain uses are
permtted as of right (permtted use), while other uses
are permtted only under certain conditions (conditional
or special exception uses). In determ ning which uses
shoul d be designated as permtted or conditional in a
given use district, a legislative body considers the
vari ety of possible uses avail able, exam nes the inpact
of the uses upon the various purposes of the zoning
ordi nance, determ nes which uses are conpatible with each
other and can share reciprocal benefits, and decides
whi ch uses will provide for coordinated, adjusted, and
har noni ous devel opnent of the district.

-27-



* * %

When the | egislative body determ nes that other uses
are conpatible with the permtted uses in a use district,
but that the beneficial purposes such other uses serve do
not outwei gh their possible adverse effect, such uses are
desi gnated as conditional or special exception uses.

ld. at 20-22 (citations omtted) (footnote omtted).

VWhat the United States Court of Appeals for the Fourth Grcuit
recently said in Bryant Wwods Inn, Inc. v. Howard County, 124 F.3d
597, 603 (4" Gr. 1997), is also pertinent here:

Land use planning and the adoption of |and use
restrictions constitute some of the nobst inportant
functions performed by | ocal governnent. See, e.g., FERC
V. Mssissippi, 456 U S. 742, 768 n. 30, 102 S. . 2126,
2141 n. 30, 72 L.Ed.2d 532 (1982) (“regulation of I|and
use is perhaps the quintessential state activity”);
Village of Belle Terre v. Boraas, 416 U S 1, 13, 94
S.Ct. 1536, 1543, 39 L.Ed.2d 797 (1974) (Marshall, J.,
di ssenting) (“[zoning] may indeed be the nobst essenti al
function performed by | ocal governnent”). Local |and use
restrictions seek to prevent the problens arising from
the proverbial “pig in the parlor instead of the
barnyard,” Village of Euclid v. Anbler Realty Co., 272
U S 365, 388, 47 S.Ct. 114, 118, 71 L.Ed. 303 (1926),
and to preserve “the character of nei ghborhoods, securing
‘zones where famly values, youth values, and the
bl essings of quiet seclusion and clean air nmake the area
a sanctuary for people[.]’” Cty of Ednonds v. Oxford
House, Inc., 514 U S 725, 732-33, 115 S. . 1776, 1780,
131 L. Ed.2d 801 (1995) (quoting Village of Belle Terre,
416 U.S. at 9, 94 S.Ct. at 154). In Euclid, the Court
upheld the constitutionality of |ocal | and use
restrictions, observing that “apartnment houses which in
a different environment would be not only entirely
unobj ecti onabl e but highly desirable, cone very near to
bei ng nui sances” in residential nei ghborhoods of detached
houses. Euclid, 272 U S. at 395, 47 S.C. at 121.

In reaching our decision, we have also considered that MDE

recogni zes the legitimcy of l|ocal involvenent with respect to
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zoning matters. Section (G (3) of the draft permt provided, in
part, that “[t]he issuance of this permt does not . . . authorize
any infringenent of federal, state, or local l|aws or
regul ations.” In addition, the January 1997 Notice O Final
Determ nation from A Hussain Al hija, Acting Chief of the Design
and Certification D vision of MXE, <clearly contenplated an
inportant local role in the sewage sl udge process. Moreover, as we
observed earlier, t he docunent styl ed “Fi ndi ngs and
Recommendati ons,” which was appended to Alhija s letter, provided:
“MDE considers an application for a Sewage Sludge Utilization
Permt based on environnmental and public health determ nations.
Zoning and other |ocal issues nust be determ ned separately by the
| ocal authority, but the Sewage Sludge Utilization Permt does not
allow the permttee to violate |l ocal |laws or regulations . ”
We al so consider it significant that the County is a hone rule
county, pursuant to Maryland Code (1957, 1996 Repl. Vol.), Article
25B. In accordance with Code, Article 25B, 8 13, a hone rule
county nmay exercise certain powers enunerated in Code, Article 25A,
8§ 5. Section 13 provides, in part:

I f a county adopts code hone rul e status under the
provisions of Article XI-F of the Constitution of the
State and this article, it may exercise those powers
enunerated . . . in 8 5 of Article 25A, except for

subsections (A), (P), and (S)¥ of 8§ 5 of Article 25A, of
t he Annotated Code of Maryland, 1957 Edition as anended;

4Subsection (A), (P), and (S) of Code, Article 25A, §8 5
govern |l ocal |egislation, bonds or evidence of indebtedness, and
amendnent of county charter, respectively.
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and no county adopting code hone rule status shall be
except ed.

Code, Article 25A, 8 5 states, in part:
8 5. Enuneration.
The followi ng enunerated express powers are granted
to and conferred upon any county or counties which

hereafter form a charter under the provisions of
Article XI-A of the Constitution, that is to say:

* * %

(X) Pl anning and Zoni ng

* * %

(2) (i) It has been and shall continue to be the
policy of this State that the orderly devel opnent and use
of land and structures requires conprehensive regul ation
t hrough i npl enentati on of planning and zoni ng controls.

(ii1) It has been and shall continue to be the policy
of this State that planning and zoning controls shall be

i npl emrented by | ocal governnent.

(Enphasi s added).

In sum when all of these factors are viewed together, we are
convinced that the Legislature did not preenpt by inplication the
field of sewage sludge utilization with respect to traditiona
zoning matters, including the location of sewage sludge storage
facilities. I nstead of abrogating local zoning authority, the
Legislature enacted a statutory schenme designed to foster
cooperation between State and | ocal authorities.

C.

The trial court recognized that the “preenption analysis is

disjunctive and that [it] need only find that one of the three
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preenption areas exists.” Nevertheless, after deciding that State
law i npliedly preenpted the Zoning O di nance, the court proceeded
to find that the Zoning Ordinance “conflict[ed] with valid State
laws.” It reasoned that the Zoning Ordi nance conflicted with E. A
8 9-237(a) because it inposed restrictions on sludge storage beyond
what the Legislature requires. Therefore, we next consider the
court’s alternative finding that the Zoning O dinance conflicts
with E.A. § 9-237(a).

It is well established that “[p]reenption by conflict exists
if a local ordinance ‘prohibits an activity which is intended to be
permtted by state law, or permts an activity which is intended to
be prohibited by state law.’” May Dep’'t Stores, 118 Ml. App. at
462 (quoting Perdue Farns, 109 Md. App. at 588, in turn quoting

Boul den v. WMayor of Elkton, 311 M. 411, 415-17 (1988)); see

Sitnick & Firey, 254 M. at 313-14. In our view, however, the
Zoning Ordinance does not conflict with E A 8 9-237(a). | t
provi des:

(a) Scope of permt.-A sewage sludge utilization
permt authorizes the permit holder to utilize sewage
sl udge according to the terns of the permt.
Appel | ees’ obvi ous concern is that even after a permt hol der
does all that is required by the State to obtain the permt, a
local jurisdiction could thwart the wuse of the permt by

establ i shing hurdl es and roadbl ocks that were not of concern to the

State when it issued the permt. Appellees thus assert that the
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Zoning Ordinance conflicts with State |aw, because “the County
coul d ban, condition, or restrict sludge storage facilities after
being permtted by ME.”

As we see it, to allow a permt holder to utilize sewage
sludge only according “to the terns of the permt” would
effectively allow the permt holder to circunvent non-conflicting
zoning regulations that are of vital inport in ensuring that a
| ocal community’s needs and interests are considered and addressed.
To be sure, State |aw i nposes many requirenments for sewage sl udge
utilization, which a local jurisdiction may not countermand. But
the acquisition of a State permt is not the end of the
aut hori zati on process. Rat her, an applicant nust also satisfy
| ocal zoning laws, so long as those laws do not contradict the
State’s requirenents. Clearly, both Ilevels of <control are
necessary in order to protect State and | ocal interests.

The Zoning Ordinance in issue does not prohibit sewage sl udge
storage facilities. To the contrary, it merely requires the party
who has obtained a permt from the State also to neet the
requirenents for a conditional use. Because the State and | ocal
provisions are conplenentary, we conclude that the trial court
erred in ruling that the Zoning Odinance conflicted with State
|aw. Consistent with the cooperative approach between State and
| ocal governnments that the statute enploys, we believe that the

i ssuance of a permt by the State “nust be viewed as authorization

-32-



to operate a sewage sludge facility, subject to the |aw ul
requirements of the applicable zoning regulations.” Ad + Soil, 307
Md. at 336 (enphasis added).

Appel l ants’ success at this juncture does not necessarily
forecast ultimate victory. W enphasize that |ocal zoning boards
may not utilize the conditional use process as a ploy to frustrate
or undercut an identifiable State objective. Stated otherw se, a
zoning board may not arbitrarily or unlawfully w thhol d approval of
a conditional use application that satisfies valid criteria, in
order to preclude the erection of an unwanted sewage sl udge storage
facility. Nevertheless, such contentions are not before us; the
| ocal zoning authorities never considered the nerits of appellees’

condi tional use application.

Concl usi on
W hold that the trial court erred in granting sumrary
judgnment in favor of appellees, and in failing to grant summary
judgnent in favor of appellants on the preenption issue. In |ight
of our holding, we need not address appellants’ additional
contention that the trial court erred in holding that the Zoning
O di nance was unconsti tutional

SUWARY JUDGVENT VACATED. CASE
REMANDED TO THE CI RCU T COURT
FOR QUEEN ANNE S COUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI'S OPI NI ON
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COSTS TO BE PAI D BY APPELLEES.
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