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RAD CONCEPTS, INC. v. WILKS PRECISION INSTRUMENT CO., INC. A/K/A
WILKES PRECISION INSTRUMENT CO., INC., NO. 478, SEPTEMBER TERM,
2005

MARYLAND CODE (2003 REPL. VOL., 2005 SUPP, COMMERCIAL LAW
I ARTICLE, § 2-611 - REPUDIATION AND RETRACTION, §§ 2-609
AND 2-610 - RIGHT TO ADEQUATE ASSURANCE OF PERFORMANCE
AND ANTICIPATORY REPUDIATION; C. W. BLOOMQUIST AND CO.
INC. v. CAPITAL AREA REALTY INVESTORS CORP., 270 MD. 486
(1973) ; TRIAL COURT PROPERLY CONCLUDED THAT APPELLANT
REPUDIATED CONTRACT FOR THE MANUFACTURE AND DELIVERY TO
APPELLANT OF RADIOLOGY EQUIPMENT FOR RESALE AND THAT,
BECAUSE APPELLEE CHANGED ITS POSITION AFTER RECEIVING
TELEPHONE CALL DISPARAGING APPELLEE’S PRODUCT, APPELLANT
COULD NOT RETRACT REPUDIATION WITHOUT GETTING FURTHER
ASSURANCES PURSUANT TO § 2-609; CIRCUIT COURT ALSO
PROPERLY CONCLUDED THAT, NOTWITHSTANDING APPELLANT’S
CLAIM THAT THE COURT ERRED IN CONSIDERING ITS FAILURE TO
PAY PURSUANT TO CONTRACT FOR DELIVERY OF 195 UNITS UNDER
CONTRACT, WHICH WAS SEPARATE FROM CONTRACT FOR DELIVERY
OF 5000 UNITS, APPELLANT’S RECEIPT OF THE UNITS FOR THEIR
RESALE, WITHOUT PAYING APPELLEE, CONSTITUTED “ACTING IN
A MANNER INCONSISTENT WITH SELLER’S OWNERSHIP,” IN
ACCORDANCE WITH § 2-606 (1) (C) , PRECLUDING APPELLANT FROM
REJECTING ITS ACCEPTANCE OF THE UNITS.
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Rad Concepts, Inc. (hereinafter RAD), appeals from the
judgnment rendered by the Crcuit Court for Mntgonery County
(Wodward, J., presiding), at a bench trial, in favor of appell ee,
W ks Precision Instrunment Conmpany, Inc. (hereinafter WPIC), inthe
amount of $119,142.10 for RAD s breach of contract and the
di smssal of the clainms and counterclains of appellant. On this
appeal, RAD presents the follow ng questions for our review, which
we set forth verbatim

Question No. 1. Did WPIC breach Contract #1 at | east as
early as October 2000, again on January 25, 2001, and
again on February 1, 2001, by demanding that RAD pay
i mredi ately over $100,000 before any product (not even
one unit) would be supplied, notw thstanding the fact
that under the “creative financing” Contract #1 RAD
needed only a fewdollars, if any at all, to obtain one,
or a few, of the 5,000 units.

Question No. 2. Did WPIC breach Contract #1 in August
2000 when it did not send RAD a sanpl e of the product and
obtain RAD s approval, after tooling was conplete and
bef ore production began of the 5,000 units?

Question No. 3. Didthe court err in holding that RAD
repudi ated Contract #1 in a tel ephone call on February 5,
20017

Question No. 4. Was the court’s findings that RAD
repudi ated Contract #1 in a telephone call based on
sufficient evidence to nake out a prima facie case”?

Question No. 5. Didthe trial court err in relying on a
statute Comm [sic] Law 2-609 and 2-610; in view of:

A. Bernstein' s letter of January 25, 2001 was
not a proper witten “demand” under Sec. 2-609
since it required RAD to show facts not called
for in Contract #1.

Question No. 6. On February 13, 2001, WPIC wote its
| awyer Bernstein, saying “The reason we have felt it
necessary to take this action is due to the belligerent
and accusatory attitude taken by M. Strawder on sone
occasions.” Legal issue: Can Sec. 2-609, and the vari ous



contract issues in this case be upheld in view of such
facts?

Question No. 7. \Were Contract #1 provides for RAD s
ri ght of approval of the final product, did the Court err
in deciding that the final product net the contract
requi renent? Moreover, since WPIC admitted that the
final product had marks on them and that there was a

“cosnetic problent did RAD have the final say as to
whet her the 5,000 units net the terns of the contract?

FACTUAL BACKGROUND

Thi s appeal arises fromclains of breach of contract between
former business associates involved in the manufacturing and
selling of radiology equipnent. According to Thomas B. WI ks,
President of WPIC, he net with G enn Strawder of RAD in February of
1998 “to give [hin] sonme budgetary quotes so he knew what he was
| ooking at for costing on tooling and piece parts costs” for the
manuf acture of a patented x-ray cassette hol der. Appellant sought
this information to determ ne how nuch capital would be required to
| aunch this new venture. WPIC was inpressed with the cassette
hol der and, accordingly, informed appellant that no “up front”
noney would be required with creative financing. Wth this
speci alized financing, RAD was able to have the tooling for two
steel nolds for its project anortized into the unit price. RAD
expl ained that, although it had approximtely $30,000 to pay to
WPIC at the initiation of the contract, WPIC instructed appel | ant
to use that noney for advertising instead.

The parties did not draft a formal agreenment until two years
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later. WPIC submitted a proposed contract to appellant to which
the latter responded by proposing an anmendnent that provided for
RAD to i nprove the sanple and the finished product. WPIC agreed to
t he anendnent and the final contract read as foll ows:

Contract #1

Under this heading the original Contract #1, plus
its anendnents, and testinony relating thereto are set
forth. The original Contract #1 of February 22, 2000
reads as follows:

Date: 02/22/00

To: Rad Concepts
Fax #: 301-483-9433
From Tom

Total # of Pages: 2
Dear den [sic],

Thi s conpany i s pleased to submt the foll ow ng quotation
for your review

one (1) Single Cavity Production Ml d to Produce Tray and
one (1) Single Cavity Production Mld to Produce |-Beam
(I'ncluding engineering drawings)............. $62, 948. 00

Parts Ml ded i n the Above Mol ds fromBl ack ABS (i ncl udi ng
2 ea. Holes drilled and tapped in the tray, and 2 ea.
Thunb Screws per Set)........................ $10. 63/ Set
Note: One Set = One Tray and One |-Beam

Tooling anortization on 5,000 Sets................ $12.59
Tot al Parts Costs for Initial Order  of 5, 000
Sel S, L $23. 22 each
Speci al Packaging will be quoted upon request.

Del i very: Sanples in Twelve (12) to Fourteen (14) weeks,
after recei pt of Order and Approval of Draw ng(s) by Rad
Concepts, Inc/d enn Strawder.

F.OB.: Qur Plant

Ternms: Tooling cost(s) to be anorti zed over initial order

of 5,000 sets (as discussed above) purchased within one
(1) cal endar year of tooling conpletion and approval of
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Sanmpl es/ Finish Sets. Net 30 Days for production, upon
approval of Credit. Shipping will be UPS (ppd & add).
Omnership of Tooling wll transfer upon tinely paynment of
parts invoices totaling at |east 5,000 sets.

Pl ease note: Future orders will carry a Mld Set-up
Charge of $350.00 per Mold per run. Mninumquantities
may be required due to vendor requirenents on the
Thunbscr ews.

Lastly, we request that Rad Concepts, Inc/denn Strawder
purchase all injection nolded products covered under US
Pat ent #6, 017,149 fromWPI C for a period of at |east five
(5) years from approval of Sanple/Finish Set.

W hope this quotation neets with your approval and you
favor us with your order.

Very truly yours,

(Si gned)

W incorporate the factual background and ruling as set forth
inthe circuit court’s Menorandum Opi ni on, excl udi ng foot notes and
citations to the record:?

Pursuant to the contract, WPIC produced steel nolds
for the tray and |-Beam bar in accordance with the
drawi ngs approved by M. Strawder. Although the draw ngs
specified 7/ 16" brass screws, the sanple screw provided
to WPIC by M. Strawder was “of f size” and smaller than
a standard 7/16" screw. M. WIks suggested, and M.
Strawder agreed, to use a snaller 3/8" screw because it
was | ess expensive. However, M. Strawder wanted to see
how t he smal | er screw wor ked before conmtting RADto t he
pur chase of 10, 000 screws for the 5,000 cassette hol ders.
Accordingly, by letter dated May 5, 2000, M. WIKks
of fered to provide 500 smaller “thunb screws” for RAD at
a cost of $2.75 each. On May 16, 2000, Ms. Mdtt [Vice
Presi dent of RAD] noted her agreenent on M. WI ks’ My
5 letter.

'Because we shall, in our discussion, adopt the rationale
undergirding the circuit court’s well—-crafted opinion, we set forth
verbati mthe text of the Menorandum Qpi ni on.
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On June 19, 2000, WpPI C conpl eted production of the
first 47 cassette holders or units and notified RAD t hat
the units were ready for delivery. On the sane day, M.
Strawder and Ms. Mott went to the WPIC plant, picked up
the units and paid the full amount due, as set forth in
I nvoi ce No. 14327, for the 47 hol ders and the remaining
406 screws (94 screws were used in the 47 units).

However, a letter dated June 19, 2000, was delivered
to WPIC reducing RAD's initial order of 5,000 units to
703 units and 1,000 screws. According to M. Strawder,
WPl C responded with the following: if RAD raised the
order back to 5,000 units, (1) RAD woul d not have to pick
up the entire 5,000 units at one tinme; (2) RAD would be
invoiced only for the amount it picked up; and (3) RAD
woul d not have to pay for the “first couple of batches
of 7 cassette holders until RAD sold and coll ected noney
fromits custoners. On July 17, 2000, Ms. Mott cancell ed
the order for 703 units and reinstated the initial order
for 5,000 units by sending WPIC the following letter:
“Pl ease void our order dated June 19, 2000. W now
request an order of 5,000 hol ders and 10, 000 screws.”

The first 47 units were rejected by RAD because of
scratch marks on the surface of the trays. M. WIKks
then suggested texturing the surfaces of the trays to
reduce the scratch narks and offered to replace, w thout
charge, the 47 holders with textured trays. On July 28,
2000, after RAD agreed to pay $2,300.00 for texturing the
5,000 units and $400.00 for freight, WPIC faxed a letter
confirmng such charges and the continued use of the
smal | er screws WPI C had enpl oyed in the first 47 hol ders.
Ms. Mttt replied to WPIC with a hand-witten note
agreeing to anortizing the new charges but objecting to
the smaller screws and requesting the |arger screws
specified in the draw ngs. Ms. Kelvie [Ofice Manager
for WPIC] then cal cul ated the new anorti zati on charge by
crediting the anortization anmount paid by RAD on the 47
units (lnvoice No. 14327) and adding the texturing and
freight costs. The result was an increase in the
anortization charge for the 5, 000 holders from$12.59 to
$13.00 per unit. M. WIlks also agreed to use the | arger
screws in the 5,000 hol ders. On August 1, 2000, WPIC
sent the 800-pound steel nold to an outside vendor for
engravi ng texture on the surfaces of the tray nold.

In order to use up the previously ordered 500

smaller screws, M. Strawder verbally placed an order
with WPIC for 195 units in early August. On August 23,
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2000, after receiving the textured nold, W C began
runni ng t he order of 195 units and the repl acenent of the
47 original holders. On August 25, 2000, RAD picked up
the 242 units fromthe WPIC plant wi t hout inspection and
wi t hout maki ng any paynment and i rmedi ately began to fill
the orders received fromits custoners. On August 31,
2000, WPIC sent RAD I nvoice No. 14415 for the 195 units,
which invoice reflected the new anortization charge of
$13. 00 per unit. M. Strawder requested time to pay this
invoice and M. WIks agreed to paynent by January 1,
2001, but if not paid by that date, WPIC would inpose
interest at the rate of 1.5%per nonth accruing fromthe
ori ginal due date of Septenber 30, 2000. On Decenber 4,
2000, Ms. Mott submitted a paynent of $1,000.00 toward
| nvoi ce No. 14415 with a hand-written note saying: “Tell
Tomthat this is a partial paynent on Invoice No. 14415.
Thank you for your patience. W hope to pay the rest as
soon as possible.” RAD nade no further paynments on
I nvoi ce No. 14415. By the end of Decenber 2000, RAD had
sold 39 units at $249.00 per unit, for a total revenue of
$9, 711.

Meanwhil e, on August 23, 2000, W,PIC began to
manuf acture the 5,000 hol ders. A sanple holder fromthe
final run of 5,000 units was sent on Septenber 11, 2000
to RAD for its approval. On Septenber 14, 2000, Ms. Mott
t el ephoned Ms. Kel vi e and acknow edged t he recei pt of the
sanpl e. According to Ms. Kelvie, Ms. Mottt said, “It
| ooked wonderful. Gowithit.” M. Kelvie also [stated]
that she discussed with Ms. Mtt a new anortization
amount for the tooling costs based upon the bal ance of
such costs after paynment on the previous invoices, plus
the texturing, spread over the 5,000 units ordered by
RAD. Ms. Kelvie nmenorialized Ms. Mott’s approval of the
Septenber 11 sanple by witing “Parts approved 9/15
[sic]/00" on RAD's July 17 order for 5,000 hol ders. M.
Kel vi e al so noted the new anortization cost by witing on
t he same docunent the foll ow ng:

* New 65, 000. 00
Anor t <2,535.00> I nv. #14415
62, 465. 00

Conversely, Ms. Mott [explained] that she did not recall
ever maki ng such statenent but renmenbered having tol d M.
Kelvie that M. Strawder would evaluate the sanple and
get back to WPIC. M. Strawder also [stated] that he
never approved the Septenber 11 sanple.



After the Mott-Kelvie tel ephone conversation, WPIC
conpl eted the final order of 5,000 units on Septenber 19,
2000. WMWPIC did not notify RAD of the conpletion of the
5,000 units, and RAD never picked up any of these units.

In a letter dated Decenber 12, 2000, M. Strawder
wote to M. WIks the foll ow ng:

H Tom

How is everything? Hope life is good
Do you need any help spending your noney?
(Smle)

Tell you why |I'm witing. Pl ease find
encl osed one of the 200-plus holders of RAD
Concepts, Inc. from our first shipnent from
you. Pl ease ook at the top surface of the
bar . Can you tell us why there are all of
those scratches? Lori [Mtt] checked nost of
t he boxes of holders we received fromyou and
all of themare like this. Do you know what
happened? Are these marks permanent? O can
it be corrected? Do you think these are nmajor
mar ks? How did it get past your peoples
[sic]? Do you think that the others you have
made up are damaged like this too?

Tom when we tal ked about the plate Iike
portion of the holder being fabricated so that
it would look better then [sic] originally
shown us, the bar did not have these majors

[sic] marks on the top surface. | do not want
to get any of your enployees in trouble but
soneone is always doing sonething that | do

not believe is normal in your industry. W
are receiving units that have mstakes to
[sic] often.

You know Tom how inportant it is for us
to make a good first inpression. You know
this is a brand new product and we need to
make a good start. HELP US!H!!!

Si ncerely,

d enn



After several unsuccessful attenpts to contact RAD
in order to respond to the above letter, M. WIKks
referred the matter to WPIC s attorney, Danon Bernstein.
M. Bernstein wote a letter to RAD dated January 25,
2001, notifying it of the conpletion of 5,6 000 units and
requesti ng assurances of perfornmance. In that letter,
M. Bernstein wote the foll ow ng:

. Under the agreenents between the
parties, WPIC has produced the itens requested
and it stands ready to deliver the bal ance of
the order. Apparently, after you recognized
the extent of vyour delinquency in naking
paynment, a letter was sent questioning the
quality of the final product. To the extent
that the wunits have a blemsh, this can
readily be corrected. However, WPI C has every
reason to question RADs ability and
intentions with regard to paynent. Therefore,
you nust provide actual payment or assurances
acceptable to WPIC that the anobunts due wll
be paid within a time certain which is
acceptable to WPI C, before any further product
or corrective action will be furnished.

Before he could respond to M. Bernstein’s letter, M.
Strawder received a telephone call from M. WIks on
February 5, 2001. During the conversation, which becane
acrinonious, M. WIlks said, “If we cannot sort things
out, maybe our lawyers can.” In turn, M. Strawder said
that he was never going to buy the “trashes” W,PIC
produced. On the sane day, M. Strawder wote a letter
to M. Bernstein stating that he coul d not understand why
M. Bernstein was claimng that RAD owed WPIC for the
5,000 units when M. W1l ks nentioned a past due anmount of
only $1,500. 00. M. Strawder then offered to nake
i nstal | mrent paynents of at |east $150.00 per nmonth until
t he debt was satisfied.

On February 10, 2001, RAD received I nvoice No. 1144
from WIC for  $118, 150. 00, which covered the
manuf acturing costs and tooling anortization for 5,000
units. M. Strawder wote M. Bernstein a second |letter
dat ed February 20, 2001 conplaining that half of the 242
units had | -Beambars with scratch marks, which prevented
the sale of these units to RAD s custoners. He dermanded
that the scratched | -Beambars be repl aced wit h new ones.
M. Strawder al so demanded that WPI C gi ve an expl anati on
concerning the scratch marks on the |I-Beam bars because
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he could not believe M. WI ks claimthat those marks
were normal and part of the nolding process. Regarding
future paynents to WAIC, M. Strawder stated that RAD

needed to spend all of its noney on marketing,
advertising, shipping, and billing the product to its
cust oners. Nevert hel ess, RAD would continue to nake

i nstal |l ment paynents of $150. 00 per nonth as prom sed in
M. Strawder’s February 5 letter.

In the year 2000, RAD sold 14 cassette holders
during the nonth of August, 16 in Septenber, 6 in
October, 2 in Novenber, and 1 in Decenber. Thereafter,

RAD sold 37 nore units until January 3, 2002. Qut of a

total of 76 holders sold, RAD received only 3 back from

its custoners.

WPIC filed its Conplaint on Decenber 4, 2001, requesting
j udgnment agai nst appellant for the outstanding bal ance due and
owi ng of $121,757.85 and interest in the anmount of $8,446.33.
Appel l ant filed an Arended Count er cl ai magai nst appel | ee on January
3, 2002, in which it set forth a prayer for danmages of over
$16, 000, 000 for appellee’s alleged breach of contract.

After settlenent discussions failed, the parties stipulatedto
proceedi ng by way of a bifurcated trial to determ ne separately the
issues of liability and damages. The circuit court granted the
parties’ request on January 8, 2003. The court conducted a two—day
bench trial on the issue of liability on June 30, 2003 and July 1
2003, after which the parties submtted proposed findings of fact
and conclusions of |aw. The court heard closing argunments on
Novenber 13, 2003 and held the matter sub curia

On January 12, 2005, the court issued its Menorandum Opi ni on,

in which it announced that judgnment would be entered in favor of

WPIC on its claimand against RAD on its counterclaim
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MEMORANDUM OPINION?

. WPl C seeks to recover the amounts due for
pl astic trays and acconpanyi ng |-Beam bars manuf act ured
by it under a contract with RAD. WPIC clains that RAD
owes, after all credits and paynments, $119, 142.10. RAD
denies liability to WPICin any anount and countercl ai ns
for all eged breaches of the contract by WPIC. RAD cl ai s
$16, 050, 128.00, plus interest and the costs of this
action.

The trial was held without a jury and was limted to
issues of liability. This court, having considered the
testinony of all wtnesses, the exhibits admtted into
evi dence, and the argunents of counsel, renders its
findings of fact and concl usions of | aw

I. The Parties

WPICis a Maryl and corporation that has been in the
business of injection nolding since 1945. WPI C
manuf act ur es nol ded pl asti c products through an injection
process accordi ng to desi gns and speci fications requested
by customers. Thonmas WI ks, president and CEO of WPI C,
and Sandra Kelvie, office manager, testified during
trial. Mchael Geco, vice president of WPIC, testified
only by deposition, which was admtted into evidence.
RAD, also a Maryland corporation, is a start up conpany
organi zed to sell a U S. patented x-ray cassette hol der
to hospitals and radi ol ogy of fices. The holder consists
of a plastic tray, |-Beam bar, and two brass screws to
hold an x-ray cassette. The holder has the unique
ability to hold an x-ray cassette in an upright position
whil e accommodating various positions of the patient.
A enn Strawder, president of RAD, is the inventor and the
sole owner of the U S Patent for the x-ray cassette
hol der, which patent was granted on January 25, 2000.
M. Strawder and Lori Mtt, vice president of RAD,
testified during the trial.

* % %

IITI. Present Controversy

Al'l underlining, bold and italics are found in the original.
We have excl uded the footnotes and citations to the record found in
the court’s Menorandum Qpi ni on.
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It is undisputed that WPIC and RAD executed an
agreenent dat ed February 22, 2000, for the manufacture of
5,000 x-ray cassette holders at a price of $23.22 per
unit. Under the terns of the agreenent, WPIC was
required to produce a sanple and a finished set of x-ray
cassette holders for RAD s approval. RAD al so requested
195 additional units so that the 500 smaller screws could
be used.

WPl C contends that the 195 and 5,000 units are good
and conpl etely nerchantabl e products manufactured under
a single contract and that WPWICis entitled to judgnent
for breach of contract because RAD (1) failed to notify
WPI C of its rejection or revocation of acceptance as to
the 195 units and (2) repudiated the contract as to the
5,000 units by failing to gi ve adequate assurances of its
performance. On the other hand, RAD contends that the
195 units were not a sal able product and further avers
that there were “tw totally different separate
contracts” (one for the 5,000 units and the other for 195
units) or that there was a “divisible contract” where a
breach of one contract had no effect on the other. RAD
clainms that WPl C materially breached the contract for the
5,000 units by (1) failing to send RAD a sanple of the
tray and the |-Beam bar, by (2) not obtaining RAD s
approval before production, by (3) failing to notify RAD
of the conpletion of the 5,000 units, and by (4) ceasing
all further performance of the contract.

IV. Statement of Issues on the WPIC Complaint

The question WPIC brings before this Court is
whether WPICis entitled to recover fromRAD t he contract
anpunts for the x-ray cassette holders WPl C produced
pursuant to the contract dated February 22, 2000. This
guestion raises three issues for resolution by this
court. The first issue is whether the contracts for 195
and 5,000 units constitute a single contract or two
separate contracts. The second issue is whether RAD is
| iable for the bal ance due on Invoice No. 14415 for the
195 units. The third issue is whether WPWICis entitled
to recover the contract price for the 5,000 units that
were manufactured by WPIC but were never delivered to
RAD.

V. Contracts

| ssue One: Whether WPIC and RAD entered into a single
contract or two separate contracts — one for the 195
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units and another for 5,000 units?

It is clear from the evidence that RAD s oral
request for 195 units in August 2000 was a contract for
195 units in addition to the 5,000 units contenpl ated by
t he February 22, 2000 agreenent. RAD urgently needed a
guantity of cassette holders in order to fill the orders
fromits custoners. M. Strawder testified that orders
for the hol ders were begi nning to come i n by August 2000.
However, the 5,000 units were not going to be ready
because the |arger screws that M. Strawder preferred
woul d not arrive until Septenber. Since the smaller
screws were available, RAD wanted WPIC to quickly
assenbl e 242 units (195 new ones plus 47 repl acenents)
with the smaller screws so that RAD could imediately
fill its orders. WPIC s conduct is al so evidence of the
creation of two separate contracts. WPl C manufact ured,
delivered and billed RAD for 242 cassette hol ders using
the small er screws and then produced and billed RAD for
5,000 hol ders using the | arger screws.

On the basis of these facts, the court finds that
the parties entered two separate contracts — one for 195
units and another for 5,000 units.

VI. Liability on the Contract for 195 Units

| ssue Two: VWhether RAD is liable for the bal ance due on
| nvoi ce No. 14415 for 195 units?

(a) Acceptance

The right of manufacturer [sic] of goods to recover
the purchase price is to be determ ned under Maryland' s
Uni f orm Commer ci al Code, which provides that the seller
may recover the price of goods accepted when buyer fails
to pay the price as it beconmes due. M. Com Law Code
Ann. 8 2-709(1)(a). The Code provides that acceptance of
goods occurs when the buyer (i) after a reasonable
opportunity to i nspect the goods signifies to the seller
that the goods are conformng, 8§ 2-606(1)(a): (ii) fails
to make an effective rejection after the buyer has had a
reasonabl e opportunity to i nspect, 8 2-606(1)(b); or (ii)
[sic] does any act inconsistent with the seller’s
ownership, 8 2-606(1)(c).

This court finds that RAD accepted the 195 units by

acting in a manner inconsistent with seller’s ownership.
On August 25, 2000, M. Strawder and Ms. Mdtt picked up
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242 wunits, including 47 replacenents, from the WPIC
prem ses and on August 28, 2000, RAD began to ship this
product to its custoners. RAD sold 39 units from the
time of receipt until it conplained about the scratch
marks on the |-Beam bars on Decenber 12, 2000.
Thereafter, RAD sold 37 nore units.

In addition, this court finds that RAD failed to
make an effective rejection after having a reasonable
opportunity to inspect. Wen M. Strawder and Ms. Mott
pi cked up the 242 units on August 25, they had anple
opportunity to inspect the product, but failed to do so.
At trial M. Strawder testified that he called M. WIKks
in August or Septenber and rejected the 195 wunits.
However, he was unable to produce any evidence
corroborating such telephone call. M. Strawder
testified as foll ows:

Q What record do you have of that conmunication?
A.  What communi cati on? Between?
Q How you conmunicated to M. W] ks?
A, You'll have to take ny word for it.
Q Do you have any tel ephone records nenorializing that?
A Most of ny calls, because Lori used the business
phone nost of the tinme. Wen Tomwould call nme he woul d
call nme either on the business phone or he’'d call ne on
nmy home phone, a lot. | would just pick ny home phone up
and call him It was nmy conpany, | didn't m nd.
Q Do you have any tel ephone records of those?
A. W have sone records of the conmpany calling Tom

* % %
Q Did you supply tel ephone records?
A. As a matter of fact we tried to supply you the phone

records but the phone conpany does not produce themafter
a certain period of time and we |let you know that.

* Kk %

Q So you don’t have any record of when you call ed?
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O any of those |I called?
When you cal |l ed concerning rejection.
A specific rejection?

O a specific rejection in August or Septenber in the
ear 20007

SO » O >

>

W may have that.

Q You may have that?

A.  Yes.

Q Did you ever supply it to nme?

A. Yes, you have the records of the phone calls that RAD
made and |’ m sure in Cctober.

Q I'mtal king about the records of your phone calls.

A. M personal phone?

A.  You know | can’'t get those records.

More inportantly, M. Strawder’s letter dated
Decenber 12, 2000, in which he conpl ai ned about the 242
units, does not expressly or inpliedly refer to his
August/ Septenber rejection call to M. WIKks. M.
Strawder wrote:

H Tom

How is everything? Hope life is good.
Do you need any help spending your noney?
(Smle)

Tell you why I'm writing. Please find
encl osed one of the 200-plus holders of Rad
Concepts, Inc. from our first shipnment from
you. Please look at the top surface of the
bar. Can you tell us why there are all of
those scratches? Lori checked nost of the
boxes of hol ders we received fromyou and all

of them are like this. Do you know what
happened? Are these permanent? O can it be
corrected? . . . (Enphasis added)
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The phrase “Tell you why I’'m writing” followed by
“Please look at the top surface of the bar,” “why there
are all of those scratches,” and “Do you know what
happened?” clearly inply that M . Strawder was
conpl ai ni ng about the scratch marks for the first tine.

Finally, the Decenber 12 letter does not expressly
reject the 195 units. Al though he demands an expl anati on
about how the scratch marks occurred, nowhere does M.
Strawder specify what he wants WPIC to do about the
“m stakes” in the units. Indeed, M. Strawder does not
state that RAD was then in the position of being unable
to sell the units because of the scratch marks on the
| -Beam bars. Only a week prior to M. Strawder’s
Decenber 12 letter, RAD sent WPI C a paynent of $1, 000.00
toward the invoice for the 195 units. A hand-written
meno sent along with the paynment does not nention any
problemw th the cassette holders. It reads as foll ows:

H SAM

TELL TOM TH'S IS A PARTI AL PAYMENT ON
I N\VO CE #14415. THANK YOU FOR YOUR PATI ENCE
VWE HOPE TO PAY THE REST AS SOON AS PGOSSI BLE

SINCERLY, [sic]
LOR

(b) Revocation of Acceptance

Maryl and cases have recogni zed the right to revoke
accept ance conferred upon the buyer by Section 2-608 of
the Uni formComercial Code. See Lynx, Inc. v. Ordanance
[sic] Products, Inc., 273 M. 1, 15 (1974); Hardy v.
Winnebago Industries, Inc., 120 Ml. App. 261, 272 (1998);
Champion Ford Sales, Inc. v. Levine, 49 M. App. 547,
551-52 (1981). To revoke an acceptance and avoid
liability, the buyer nust show that the defect
substantially inpairs the value of the goods. M. Com
Law Code Ann. § 2-608 (1).

The court finds that RAD failed to show that there
was a defect on the x-ray cassette holders that
substantially inpaired the value of the product.

The question of whether there exists a defect that
substantially inpairs the value to the buyer is “one of
fact, to be decided by the jury on the facts and
ci rcunst ances of each i ndividual case.” Champion, 49 M.
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App. at 554. The Court of Special Appeals in Champion
stated that “proof of substantial inpairnment requires
nore than t he buyer’s subj ective assertion that the val ue
of the product to himwas inpaired: it requires evidence
from which the trier of fact, applying objective
standards, can infer that the needs of the buyer were not
met because of the nonconformty.” Champion, 49 Mi. App.
at 554.

In the instant case, M. Strawder admitted that he
sold the cassette holders to RAD s custoners, including
M. Strawder’s own enpl oyer, regardl ess of scratch nmarks
on the I-Beambars. He testifies as foll ows:

A. | picked up 195 plus 47 replacenents in seal ed boxes
to take honme to evaluate. M job at the conpany is to
eval uate this product. | would take it home and | ook at

it and look at it over and over and over again and then
I nmade a decision on it.

Q And what was your decision?
A. | rejected everything he's ever produced for ne.

Q ay, you rejected, yet you sold sonme, 76 of them
didn't you?

A. | sure did, sir.
Q You did sell thenf
A. | sure did.

Q Ckay, and you even included sales to your own
enpl oyer, right?

A, Yes, sir.
Q You got noney fromthemfor it, is that correct?
A. | sure did.

In addi ti on, M. St rawder adm tted on
cross—exam nation that only 3 out of the 76 units sold
were returned to RAD, and the reasons for the returns
were not related to any alleged defect. From such
evi dence, this Court concludes that the needs of the RAD
were met because it was able to sell the units w thout
any denonstrable | oss due to any all eged defect.
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In light of the foregoing, the court finds that RAD
is liable for the bal ance due on Invoice No. 14415.

VII. ILiability on the Contract for the 5,000 Units

| ssue Three: Whether RADis |iable for the contract price
for the 5,000 units?

It is undisputed that the parties are bound by the
contract dated February 22, 2000, which contract inposed
upon WPI C a duty to produce 5,000 x-ray cassette hol ders,
provi ded that RAD approved the sanples and finished
units. RAD contends that WPIC nmaterially breached the
contract by (1) failing to produce any sanple,
(2) failing to obtain approval of any sanple, (3) failing
to notify RAD of the conpletion of 5,000 units, and (4)
failing to continuously perform its duties. WPl C
responds that it (1) sent out a sanple, (2) obtained
RAD s approval of the sanple, (3) notified RAD of the
conpletion of 5,000 units through WPIC s attorney, and
(4) wthheld the wunits because RAD repudiated the
contract.

Item (1) - Production of Sample

Item (1) is not in dispute because Ms. Kelvie and
Ms. Mbtt both testified that a sanple unit was sent by
WPl C on Septenber 11, 2000, and received by RAD

Item (2) - Approval of Sample

The testinony of M. Kelvie and Ms. Mttt is in
conflict over the approval of the sanple. Ms. Kelvie
stated that Ms. Mott approved of the sanple and told M.
Kelvie to proceed with the final run of 5 000 units. Ms.
Kel vi e then di scussed with Ms. Mdtt the new anorti zation
anount for the 5,000 units. M. Mttt denied approving
the sanple and testified that she told Ms. Kelvie that
M. Strawder would inspect the sanple and get back to
WICwth his decision. M Strawder also testified that
he never approved the sanpl e.

WPIC offered telephone records into evidence
corroborating Ms. Kelvie' s testinony that she call ed RAD
and left a message and received a return call from M.
Mott. WPIC s tel ephone records showthat a call was made
to RAD on Septenber 13, 2000, for 33 seconds. The
t el ephone records of RAD show that a call was nmade to
WPl C on Septenber 14, 2000 for 2 mnutes. M. Kelvie's
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description of the conversation indicates that it could
have been conpleted within the 2—mnute tine frame.

Ms. Kelvie also made contenporaneous notes of her
conversation with Ms. Mtt. She wote on RAD' s July 17
|l etter that the sanpl e had been approved and that the new
tooling cost, after credit for the anobunt of such cost
billed for the 195 units on August 31, was $62, 465. 00.
Wiile the date of the approval of the sanple witten by
Ms. Kelvie is in error by one day, 9/15 instead of 9/ 14,
such error does not vitiate the overall corroborating
nature of this evidence.

More inportantly, M. Strawder’s Decenber 12 |letter
cont ai ns | anguage i nplying that M. Strawder was awar e of
Ms. Mott’s approval of the sanple and believed that WPI C
had conpl eted the 5,000 units, as follows:

Tell you why |I'm witing. Pl ease find
encl osed one of the 200-plus holders of RAD
Concepts, Inc. from our first shipnment from
you. Pl ease | ook at the top surface of the
bar . Can you tell us whey there are all of
those scratches? Lori checked nobst of the
boxes of hol ders we received fromyou and al
of them are like this. . . . Do you think
that the others you have made up are damaged
like this too? [ Enphasi s added].

Because M. Strawder was witing the above letter to
conpl ai n about scratch marks on the |-Beam bars from 242
units recei ved on August 25, the only other units ordered
by M. Strawder were the 5,000. As such, the phrase “the
others” nust refer to the 5,000 units. Mor eover, the
phrase " the others you have made up” indicates that M.
Strawder was aware that approval for the final run of
5,000 units had been given and he believed that they had
been produced. Finally, M. Strawder’s question about
the condition of the 5,000 units is consistent with the
undi sputed fact that he had not picked up any of the
5,000 units.

Item (3) - Notice of Completion

WICs telephone records support M. WIKks’
testinmony that WPl C attenpted to contact RAD wi th respect
to the conpletion of 5,000 units and paynent on I|nvoice
No. 14415. WPIC made calls to RAD in 2000 on 9/20, 9/21,
10/ 09, 10/10, 10/27, 10/30, 11/1, 11/2, 11/29, and 12/18
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and in 2001 on 1/03 and 2/05. Furt hernore, M.
Bernstein’s letter to M. Strawder expressly stated that
the 5,000 units were ready to deliver. Thus the court
finds that WPIC did not fail to notify RAD of the
conpl etion of the 5,000 units.

Item (4) - Reasonable Grounds to Suspend Performance

Item (4) i s concerned with an antici patory repudi ati on by
the buyer and the seller’s right to adequate assurance of
per formance under the Uni form Comercial Code. M. Com
Law Code Ann. 88 2-609(1) & 2-610. Section 2-609(1) of
the Commerci al Law Article provides that “when reasonabl e
grounds for insecurity arise wth respect to the
performance of either party the other may in witing
demand adequat e assurance of due performance and until he
recei ves such assurance may if comercially reasonable
suspend any performance for which he has not already

received the agreed return.” Conment 2 of Section 2-610
of the Cormercial Law Article states that “a repudi ation
automatically results . . . when a party fails to provide

adequate assurance of due future performance wthin
thirty days after a justifiable demand therefor has been
made.” Further, Conmment 1 of Section 2-610 provi des t hat
when a repudi ati on substantially inpairs the val ue of the
contract, “the aggrieved party may at any tine resort to

his renmedies for breach, . . .” Therefore, the analysis
for Item (4) enconpasses three parts: (a) whether WPIC
had reasonable grounds for insecurity so as to

justifiably demand adequat e assurance of due perfor mance;
(b) if so, whether RAD failed to provide adequate
assurance so as to constitute a repudiation; and (c) if
RAD is found to have repudiated, whether RAD s
repudi ati on substantially inpaired the value of the
contract to WAIC. See MI. Com Law Code Ann. § 2-610,
Comrent 2.

(a) Reasonable grounds

WPIC clains that it had reasonable grounds for
i nsecurity so as to justifiably demand adequate
assurances from RAD. M. Bernstein's letter dated
January 25, 2001, to RAD reads:

WPl C has every reason to question RAD s
ability and intentions with regard to paynent.
Therefore, you nust provide actual payment or
assurances acceptable to WPIC that the anounts
due will be paid within a tinme certain which
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is acceptable to WPIC . . . [Enphasis added].

“[Al] buyer who falls behind in “his account’” with
the seller, even though the itens involved have to do
W th separate and | egal |y distinct contracts, inpairs the
seller’s expectation of due performance.” M. Com Law
Code Ann. 8§ 2-609, Comment 3. |In the instant case, RAD
pi cked up 195 units w thout paying and was allowed to
post pone paynent until it sold and coll ected noney from
its customers. Wiile RAD sold 39 units as of January 1,
2001, which sales generated revenue of $9,711.00, RAD
paid only $1,000 toward the invoice for the 195 units.
Moreover, as indicated above, M. WIlks nade nany
attenpts to contact M. Strawder regardi ng paynent for
the 195 units. This court finds that WPl C had reasonabl e
grounds for insecurity because of RAD s paynent history
and avoi dance of tel ephone calls and WPI C coul d denand

“actual paynent or assurances acceptable to WPIC.” As
such, WPIC could suspend further performance of the
contract until paynment or acceptable assurances were

recei ved from RAD.
(b) Repudiation

WPIC clainms in its Proposed Findings of Fact and
Concl usi ons of Law that M. Strawder verbal ly repudi at ed
the contract during his tel ephone conversation with M.
WI! ks on February 5, 2001. M. WIlks testified as
fol | ows:

Q Now, did there cone a tine subsequently when you had
a tel ephone conversation with M. Strawder?

Yes.
VWhen was t hat?

February 5, 2001.

A
Q
A
Q And what was the nature of that call?
A. It was a screamcall. It was a scream session.
Q Wi was scream ng at who?

A. Oh, we were both getting into it.

Q

. Ckay, and as a result of that screamcall, what, if
anything, did M. Strawder say to you?
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A.  He said he would never buy any of the trash that we
produced, inplying that the product we had on our fl oor
was our product. That he was never going to buy it.

This court finds that RAD repudi ated the contract
not only because of M. Strawder’s statenent to M. W1 ks
set forth above, but because of RAD s failure to provide
actual paynent or assurances with respect to the 5,000
units. M. Strawder wote three letters to WrIC,
including the two to M. Bernstein. Nowhere in these
letters did M. Strawder state his intent with respect to
the 5,000 units. Wile M. Strawder unilaterally offered
in his February 5, 2001 letter to make install nent
paynments toward I nvoi ce No. 14415, nowhere in that letter
did M. Strawder nake any prom se of paynment or other
assurance with respect to the 5,000 units. Therefore,
this court finds that M. Strawder’s statenent refusing
to purchase the 5,000 units and RAD' s failure to provide
paynent or adequate assurances regarding those units
constituted a repudi ation.

(c) Substantial impairment of value

As to substantial inpairnent of value, the test is
whet her “material inconvenience or injustice will result
if the aggrieved party is forced to wait and receive an
ultimate tender mnus the part or aspect repudiated.”
Mi. Com Law Code Ann. § 2-610, Comment 3. RAD s
position throughout the trial has been that it
categorically denies any liability on the contract dated
February 22, 2000. In his February 20, 2001 letter to
M. Bernstein, M. Strawder stated that “[w e believe
that we do not owe ‘WI ks any noney yet.” However, at
that time WPIC had al ready conpleted the production of
all 5,000 units based upon M. Strawder’s approved
sanple. WPIC s expert witness, John Galuardi, testified
that the x-ray cassette hol der produced by WPI C as a part
of the 5,000 unit order net industry standard. The
| -Beam bar fromthis order did not have the “scratches”
that M. Strawder conpl ained about regarding the 242
units received in August. Mreover, at the tinme of M.
Strawder’ s February 20 |l etter, WPI C had not been paid for
any of the costs of producing the 5,000 units, including
two steel nolds. Thus this court finds that material
i nconvenience or injustice wll result if RAD is
permtted to repudiate all of the 5,000 units produced by
WPl C under the February 22, 2000 agreenent.

In sum this court finds that WPl C had reasonabl e
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grounds for insecurity to demand adequat e assurances from
RAD and suspend its performance until such assurances
were received fromRAD, that M. Strawder’s statenent and
RAD s failure to respond to WPIC s request for adequate
assurances constituted a repudiation, and that such
repudi ati on substantially inpaired the value of the
contract to WAIC. Therefore, RAD breached the contract
of February 22, 2000.

VIII. RAD’s Amended Counterclaim

In its amended counterclaim and Proposed Fi ndi ngs
and Concl usi ons of Law, RAD contends that WPIC naterially
breached the February 22, 2000 contract in nmany ways.
This court has addressed the nost significant of those
contentions and found themto be wi thout nerit. Thi s
court finds that there is insufficient credible evidence
to support any of RAD s remaining allegations of breach
of contract on the part of WPIC

RAD clains that it was over billed on I nvoice No.
14415 and that WPIC s failure to correct such errors
renders the i nvoi ce unenforceable. This claimis w thout
merit. Any error in the anmounts charged in Invoice No.
14415 affects only the anbunt of damages due to WPI C, not
RAD s liability therefor.

WPl C has admtted in its Proposed Findings of Fact
and Concl usi ons of Law, page 5, paragraph 18, that there
are errors in each of the Invoices submtted to RAD. RAD
di sput es t he anmount of such errors. Aresolution of this
controversy will be achieved either by the parties or by
the court at a trial on danages.

Accordingly, at the conclusion of this case, a
judgment will be entered in favor of WPI C and agai nst RAD
on RAD s anended counterclaim

IX. Conclusion

For the aforenentioned reasons, WPICis entitled to
recover the balance due on Invoice No. 14415 for 195
units and the full contract price on the February 22,
2000 agreenent for 5,000 units.

| nsof ar as danages are concerned, this Court was not
asked to deci de the anbunt of danmges to be awarded. 1In
this trial, both parties have contested only the
adj udi cation of liability, not the anmount of judgnent.
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The parties will have sixty (60) days from the date of

this Menorandum Opinion to agree upon the anmounts due

fromRADto WPIC. If an agreenent is not achieved within

said tine frame, a trial on damages will be schedul ed

bef ore t he undersi gned judge.
After finding for WPIC, the court denied RAD s request for
reconsi derati on.

Pursuant to the court’s Menorandum Opi ni on addr essi ng damages
and the parties’ stipulation of damages, the court entered a
Stipulation and Order, and judgnent on a separate docunent on Apri l
7, 2005, for WIks and against RAD in the anmnount of “$119,142.10
plus interest at the | egal rate conputed fromthe date of judgment
and the costs of the proceeding” — under Invoice 14327, $141.00;
under I nvoice 14415, $3, 120. 35; and under Invoice 1144,
$115,880.75. The court also ordered the clainms of RAD “and the

counterclainms of Counter-Cl ainms [Appellant] RAD be and they are

dism ssed.” RAD s tinely appeal to this Court followed.

LEGAL ANALYSIS
Appel | ant chal | enges the court’s application of Comrercial Law
Article 8 2-609 and its reliance on 8 2-610, Comment 3 in finding
that RAD statutorily repudi ated the contract by failing to provide
adequat e assurance of due perfornmance. RAD also assigns error to
the court’s finding that, in addition to the repudiation by
statute, Strawder repudiated the contract with WPIC in his

t el ephone conversation with Wl ks on February 5, 2001. Because

-23-



WPI C comm tted “major breaches” in August 2000, October 2000, on
January 25, 2001 and February 1, 2001, which “rendered Contract #1
i npossi bl e of performance | ong before February 5, 2001,” RAD ar gues
t hat j udgnent shoul d be entered agai nst WPI C for breach of contract
and that RAD be “given the opportunity to prove its danmages.”
STANDARD OF REVIEW

When, as in the case at bar, an action has been tried w thout
a jury, the appellate court will review the case on both the |aw
and the evidence. See Maryland Rule 8-131(c). “It wll not set
aside the judgnment of the trial court on the evidence unless
clearly erroneous, and will give due regard to the opportunity of
the trial court to judge the credibility of the witnesses.” Id.
Upon our review of the | aw and evi dence of this matter, we concl ude
that the court did not err, nor did it abuse its discretion in
making its findings or reaching its | egal conclusions. Because we
al so hold that WPI C di d not breach any contract it had with RAD, we

shall affirmthe decision of the |ower court.

A. ALLEGED BREACH OF CONTRACT BY WPIC

RAD clainms in issues | and Il that the court should not have
found that it repudiated Contract #1 because WPI C had previously
coonmitted “major breaches” of the contract. Particularly, RAD
al | eges WPI C breached the contract by demandi ng i nmedi at e paynent

for production of the cassette holder units and, inits failure to
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provi de a sanpl e for approval before production of the 5,000 units,
i s proof of WPI C s breaches of contract, rendering Contract #1 void
and entitling RAD to damages. RAD also cites to Shapiro v.
Massengill, 105 Md. App. 743, 757 (1995), in support of its
assertion that WPIC commtted a material breach that “relieve[d]”
RAD “fromthe duty of performance” and t hese breaches affected “the
purpose of the contract in an inportant or vital way.”® Upon our
review of the facts and the law, we hold that WPIC did not breach
Contract #1.

WPl C s duty under Contract #1 was to construct the nolds and
tooling for the cassette holder units — a duty it satisfied. The
primary issue that led to a breakdown between the parties was
WPIC s belief that it would not get paid. The parties drafted a
second contract for additional units in August of 2000, for which
WPI C recei ved one paynment of $1, 000, nonths after the Septenber 30,
2000 due date. The court found, based upon sufficient evidence
within the record, that RAD picked up the units under Contract #2
upon conpl etion, resold sonme of the units to custoners, and did not
conplain to WPIC about the products’ quality until Decenber of
2000.

During this tinme, Mtt, Vice President of RAD, approved a

'RAD cites |anguage from Shapiro where this Court quoted
instructions to the jury fromthe trial court that included this
| anguage. The case is inapposite because RAD refers to dicta in
t he opinion where we listed jury instructions, and our discussion
and hol dings in Shapiro did not enconpass any principles related to
this case.
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sanple unit that was to be part of RAD s request for 5,000 cassette
hol ders. As WPI C wor ked toward producing the product, it is clear
WPl C becane concerned that RAD would not pay under Contract #1
because RAD had not paid under Contract #2 by January 2001,
fostering WPIC s apprehension. There were also several failed
attenpts to contact RAD in reference to paynent, which ultimtely
led to the February 5, 2001 tel ephone call whereby RAD repudi ated
the contract. According to RAD' s brief, it maintains that the
“creative financing” agreenent is controlling in that no noney
shoul d be due to WPI C because of the special financing arrangenent.
Md. Code. (2003 Repl. Vol., 2005 Supp.), Com Lawl, 8§ 2-709(1)(a),
nevert hel ess, provides that, “[w]lhen the buyer fails to pay the
price as it becones due the seller nmay recover . . . the price of
goods accepted. . . .”

Regardl ess of the *“creative financing” arrangenent, WrIC
demanded paynent as a result of RAD s failure to pay under Contract
#2. RAD, in response, urges that failure to pay in one contract
shoul d not affect the provisions of the other. That argunent is
I nconsistent with the fact that RAD accepted — and approved of -
the units when it took the units constructed under Contract #2. |t
Is also reasonable for the court, exam ning the evidence in the
i ght nost favorable to WPIC, that it would be justifiably insecure
if RAD could not pay for 195 units over a few nonths, when the
request for 5,000 units was in the process of being fill ed.

RAD al so underscores WPI C s dermand for paynent set forth in a

-26-



letter sent by WPIC s attorney. The attorney sought *actual
paynent or assurances acceptable to WPIC that the anounts due”
woul d be paid. Considering that RAD included arrangenents in its
response to pay the bal ance under Contract #2, it could have nade
simlar proposals for paynent of Contract #1, or inquired as to
what assurances would be acceptable to WPIC, it did neither. W
hol d that the only breach of contractual duty was comrtted by RAD.
Consequently, we conclude that the court did not err in rejecting
RAD s claimthat WPIC materially breached Contract #1.

Wth respect to the sanple approval, there was contested
testi nony regardi ng approval nade by RAD s Vice President Mott. 1In
support of the assertion that RAD approved the sanple, the court
found, as we shall also conclude, that the evidence submtted by
WPl C docunenting a WPIC shipping invoice noted that a cassette
hol der was shipped to RAD “for evaluation” on “9/11/00.” There
were, in addition, tel ephone calls three days |ater between Kel vie
and Mott, and Kelvie’'s notes confirned the conversation
corroborating WPI C s assertion that RAD approved the sanpl e of the
5,000 units on Septenber 14, 2000.

RAD al so points to evidence that suggested that WPl C began
production of the 5,000 units on August 23, 2000, before RAD s
approval. W agree, however, with the position advanced by WPl C
t hat t he conmencenent of production does not constitute a breach of
Contract #1, in view of the fact that WPI C was perform ng pursuant

to its agreenent. Had appellant effectively rejected or
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di sapproved of the sanple, it would have been WPWIC s loss and its
problemto resolve the non—conformng units. W, therefore, hold
that, because the evidence is clear that RAD approved of the
sanple, WPIC did not breach Contract #1 by not getting RAD s

approval or begi nning production prior to approval.

B. COMMERCIAL LAW APPLICATION

RAD argues, in issues IIl and 1V, that the court erred in
finding that it repudiated Contract #1 for the 5,000 units during
a tel ephone conversation between Strawder and WI ks on February 5,
2001. RAD clains that, assum ng that Strawder’s statenent that he
woul d not purchase the “trashes” WPIC created did anount to a
repudi ati on of the contract, he retracted the statenent, pursuant
to Comercial Law Article 8 2-611, on the sane day by way of a
letter to WPIC s attorney, which stated in part:

| also can’t figure out why Tomhas gotten [the WPIC
attorney] involved so fast. And | don’'t know why you are
saying that we owe “WIks” paynent for 5,000 holders
ri ght now. The anount of noney past due that Tom
nmenti oned on the phone today was $1,500.00. | told Tom
that | thought we had agreed over the phone nonths ago to
pay the | ate i nterest charges on this overdue anmount. W
have never received a statenent about naki ng paynment on
t hese interest charges from Tom and have spoken with him
on nore then [sic] one occasion about it again. | stil
don’t understand why Tomhas gotten you i nvol ved for such
a small debt instead of a collection conpany better yet
why didn’'t he just send us the bill, call us or wite us
aletter.

I am making arrangenment for paynment of the
$1, 500. 00. [RAD] can make a minimum payment of $150.00
(one hundred & fifty dollars) per month until this debt
is exhausted. We will make a larger payment as soon as
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sales improve. Starting date for the first payment 1is
March 1, 2001.

It is Rad Concepts, Inc. desire to continue doing
business with Wilks. We cannot afford to stop filling
orders now. We cannot close shop now. Tom [Wilks] knows
this I’m sure. It would not be fair to a new product to
not be able to continue at this point.

(Enphasi s added).

The trial judge in this case had the opportunity to sit as the
trier of fact and observe the wi tnesses’ denmeanor. W hold that
the trial judge commtted no error, and did not abuse his
di scretion in finding repudiation on the part of RAD

Conmercial Law Article §8 2-611 provi des:

(1) Until the repudiating party’s next performance i s due

he can retract his repudi ati on unless the aggrieved party

has since the repudiation cancelled or materially changed

his position or otherwise indicated that he considers the

repudiation final.

(2) Retraction may be by any nmethod which clearly

indicates to the aggrieved party that the repudiating

party intends to perform but nust include any assurance
justifiably demanded under the provisions of this title

(§ 2-609).

(3) Retraction reinstates the repudi ating party’s rights

under the contract with due excuse and al |l owance to the

aggrieved party for any delay occasioned by the
repudi ati on. (Enphasi s added.)
Ml. Code (2003 Repl. Vol., 2005 Supp.), Com Law |, § 2-611.

It is undisputed that Strawder stated his unwillingness to
continue with Contract #1. The record evidence is sufficient to
denonstrate repudiation, given the trier of fact’s duty to weigh
the evidence. W next consider whether that unequivoca

repudi ati on was retracted. As stated in subsection (1) above, RAD
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could retract Strawder’s statenent refusing to purchase the 5,000
units to which it was contractual ly bound, so |l ong as WPI C di d not
materially change its position or consider RAD s refusal to perform
final. Despite appellant’s effort to retract its statement and
mai ntain business relations with WIC, it is clear that WPIC, as
the aggrieved party, materially changed its position after that
t el ephone conversation. WPICsubmtted its invoice for paynent for
t he bal ance due on Contract #1, received by RAD five days after the
t el ephone conversation on February 5, 2001. Section 2-611(2) also
requires that the purported retraction nust include adequate
assurances. Strawder’s letter does not conply with 8§ 2-611. He
offered a paynent plan for the contract for the 242 additiona

units, but stated nothing with respect to Contract #1. Assum ng,

arguendo, that he was alluding to Contract #1, WPIC had the option
to deem RAD's offer to pay $150 per nonth for the overall debt of
all units as an inadequate assurance. View ng the evidence in the
I ight nost favorable to WPIC, we hold that the court did not err in
finding that RAD repudi ated Contract #1.

Appel l ant asserts in issues V and VI that the circuit court
erred in relying upon Comerci al Law Article 88 2-609 and 2-610 and
the respective Comments to these sections. Specifically, RAD
clains that the demand letter from WPl C s counsel was not witten
in conpliance with § 2-609, and that the “creative financing” to
which the parties agreed did not make the balance due. The

pertinent statutory sections provide:
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8 2-609. R ght to adequate assurance of perfornance

(1) A contract for sale inposes an obligation on each
party that the other’s expectation of receiving due
performance wi I | not be i npai red. Wien reasonabl e grounds
for insecurity arise with respect to the performance of
either party the other may in witing demand adequate
assurance of due performance and until he receives such
assurance may if comercially reasonable suspend any
performance for which he has not already received the
agreed return.

(2) Between nerchants the reasonabl eness of grounds for
insecurity and the adequacy of any assurance offered
shall be determ ned according to conmercial standards.

(3) Acceptance of any inproper delivery or paynent does
not prejudice the aggrieved party’'s right to denmand
adequat e assurance of future perfornmance.

(4) After receipt of a justified demand failure to
provide wthin a reasonable tine not exceeding thirty
days such assurance of due performance as is adequate
under the circunstances of the particular case is a
repudi ati on of the contract.

§ 2-610. Anticipatory repudiation

When either party repudi ates the contract with respect to
a performance not yet due the loss of which wll
substantially inpair the value of the contract to the
ot her, the aggrieved party nmay

(a) For a conmercially reasonable tinme await performance
by the repudiating party; or

(b) Resort to any renedy for breach (8 2-703 or § 2-711),
even t hough he has notified the repudi ating party that he
would await the latter’s perfornmance and has urged
retraction; and

(c) I'neither case suspend his own perfornance or proceed
in accordance with the provisions of this title on the
seller’s right to identify goods to the contract
notwi t hstandi ng breach or to salvage unfinished goods
(8 2-704).

Mi. Code (2003 Repl. Vol., 2005 Supp.), Com Law |, 88 2-609
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2—-610.

Because application of the provisions of the Uniform
Commercial Code is often fact-based, a trial court has discretion
as to howto interpret and apply the laws of the Commercial Code.
The Court of Appeals reiterated the manner in which appellate
courts should analyze commercial |aws, wth guidance from the
O ficial Conments:

Al though we are directed by the GCeneral Assenbly to
construe the Uniform Commercial Code in a manner which
“make[s] uniform the law anong the various [states]”
adopting it, M. Code (1975), Comrercial Law Art.,
88 1-102(1), - 102(2)(c), we nonetheless utilize, in
interpreting the Code, the sane principles of statutory
construction that we would apply in determning the
nmeani ng of any other legislative enactnment. These well
settled principles require ascertainnment of t he
| egislative intent, and if, as is the case here,
constructi on becones necessary because the term nol ogy
chosen is not clear, then we nust consider not only the
significance of the literal | anguage used, but the effect
of our proposed reading in light of the legislative
pur pose sought to be acconpli shed. Unli ke nost state
statutory enactnents, the UCC is acconpanied by a
useful aid for determ ning the purpose of its provisions
— the official comments of the Code’'s draftsnen. Wile
t hese comments are not controlling authority and may not
be used to vary the plain | anguage of the statute, they
are an excellent place to begin a search for the
| egislature’s intent when it adopted the Code.

Messing v. Bank of America, N.A., 373 M. 672, 684- 85
(2003) (quoting Jefferson v. Jones, 286 M. 544, 547-48 (1979)).
See also Lema v. Bank of America, N.A., 375 M. 625, 638
(2003) (noting the useful ness of the UCC official conments).

The court, in its application of the pertinent |egal

principles to the facts of this case, did not err in its findings
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or abuse its discretion. RAD notes that the court correctly found
that the “parties entered [into] two separate contracts — one for
195 cassette holder units [in August of 2000] and the other for
5,000 units [in February of 2000].” RAD, neverthel ess, argues,
unconvi ncingly, that its failure to pay under the August contract
cannot and shoul d not be viewed in conjunction with its ability to
perform i.e., pay for the 5,000 requested units under the February
contract, Contract #1.

The circuit court delineates the reasons why it found RAD
liable on the August contract for 195 units, thereby inposing the
responsi bility of performance for paynent upon RAD. The court
explained that it found RAD accepted these units by “acting in a
manner inconsistent with seller’s ownership,” in accordance with

Conmercial Law Article 8 2-606(1)(c),* when RAD t ook possessi on of

‘“Md. Code (2003 Repl. Vol., 2005 Supp.), Com Law I, 8§ 2-606
provides in full:

(1) Acceptance of goods occurs when the buyer

(a) After a reasonable opportunity to inspect the goods
signifies to the seller that the goods are conform ng or
that he wll take or retain them in spite of their
nonconformty; or

(b) Fails to make an effective rejection (subsection (1)
of 8§ 2-602), but such acceptance does not occur until the
buyer has had a reasonabl e opportunity to inspect them
or

(c) Does any act inconsistent wth the seller’s

ownership; but if such act is wongful as against the
seller it is an acceptance only if ratified by him

(continued...)
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the units on August 25, 2000, wi thout paynment, and began to sel
and ship the units to custoners on August 28, 2000. The court al so
found that RAD failed to effectively reject the units despite
havi ng a reasonabl e opportunity to inspect. See Md. Code (2003
Repl. Vol ., 2005 Supp.), Com Lawl, 8§ 2-606(1)(b). Additionally,
Strawder conpl ained in correspondence to WPI C about scratches in
Decenber of 2000, after units had been sold, but failed to present
any evidence of an effective rejection.

Significantly, the court also found that RAD did not prove by
a preponderance of the evidence that there was a defect in any of
the units that substantially inpaired the value of the x-ray
cassette holders, which would have allowed RAD to revoke its
acceptance. See MI. Code (2003 Repl. Vol., 2005 Supp.), Com Law
I, 8§ 2-608(1)(stating “[t]he buyer may revoke his acceptance of a

commerci al unit whose nonconformty substantially inpairsits
value to him if he has accepted it.”) The court noted that,
because only three units out of seventy-six were returned to RAD
and not due to an all eged defect, the units clearly did not contain
a defect that substantially inpaired their value. Wth respect to
RAD s failure to pay under this contract, the parties agreed that
RAD woul d pay by January 1, 2001, or have interest applied to the

unpai d balance. In the neantine, RAD was to submt $150 per nonth

(...continued)
(2) Acceptance of a part of any comercial wunit is
acceptance of that entire unit.
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until the debt was satisfied, a requirenent with which RAD di d not
conply, except for a paynent of $1,000 in Decenber of 2000. W
hol d that these findings are all based upon reasonabl e inferences
that the trial judge, as trier of fact, was able to nmke in
eval uating the evidence.

Comment Three of 8§ 2-609, on adequate assurance of
performance, provides in pertinent part:

Under commerci al standards and in accord wi th conmerci al

practice, a ground for insecurity need not arise fromor

be directly related to the contract in question. The |aw

of “dependence” or “independence” of promses within a

single contract does not control the application of the

present section.

Thus a buyer who falls behind in “his account” with the

seller even though the itenms involved have to do with

separate and legally distinct contracts, inpairs the

seller’s expectation of due perfornance.
Md. Code (2003 Repl. Vol., 2005 Supp.), Com Law I, § 2-609,
Conment Thr ee.

The record clearly discloses that the court nmade the rati onal
i nference and came to the proper |egal conclusion that WPl C had
reasonabl e grounds for insecurity, as required under 8 2-609 and
Comment Three, that RAD woul d not perform under the February 2000
contract and submt proper and tinely paynent for the 5,000 units,
and was therefore justified in demandi ng assurances. The evi dence
reveal ed, when viewed in a light nost favorable to WPIC, that
“Iwhile RAD sold 39 units as of January 1, 2001, which sales
generated revenue of $9,711.00, RAD paid only $1,000 toward the

i nvoi ce [14415 requesting for the 195 wunits $4,607.85].” RAD
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contends that, because WPIC s |awer did not refer to or nention
Contract #1 in the demand letter, 8 2-609 did not apply. There is,
however, the letter referring to the conpleted units, as well as
the attorney’s request that RAD “provide actual paynent or
assurances acceptable to WPIC that the anpbunts due will be paid
within a tine certain which is acceptable to WAIC.” There is no
doubt that a reasonable trier of fact woul d conclude that WPl C was
demandi ng adequat e assurances pursuant to 8 2-609. Mreover, RAD
after repudiation, did nothing to effectively retract repudi ation
except offer paynment for the August 2000 contract and rely upon the
“creative financing” agreed to at the inception of the contract.
RAD, however, wote a letter to conplain about scratches on the
August 2000 holders, and referred to “the other units,”
denonstrating its awareness of WPIC s work on the 5,000 ot her units
to be conpl et ed.

WPI C presented additional justification for its demand of
adequate assurances of performance from RAD. Lei Fong Koo,
testifying on behal f of WPI C, explained that, in his prior business
dealings with RAD, his conpany, Metro Tool and Manufacturing
Corporation, prepared nolds for x-ray trays, drawings and a tray
sanple for RAD. Koo noted that his conpany created and nodified
t he nol ds as requested by RAD and “sent out parts to the hospitals”
pursuant to his conpany’s contract with RAD. Wen asked whet her he
was ever paid for his work, he responded that he was not paid.

Koo’'s testinmony, coupled with RAD s actions under Contract #2,
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denonstrates WIC s substantial justification in demanding
assur ances.

Because we hold that the court properly applied 8 2-609 to the
facts in this case, it follows that it did not err or abuse its
discretion in applying § 2-610. Section 2-609(4) specifically
states that “[a]fter receipt of a justified demand failure to
provide within a reasonable time . . . assurance of due performance
as i s adequate under the circunstances of the particular case is a
repudi ation of the contract.” Once RAD failed to effectively
retract its repudi ation or provide assurances adequate to WPIC, its
repudi ati on remai ned, requiring the court to i nvoke 8 2-610, which
sets forth the steps an aggrieved party nay take in the event of an
anticipatory repudiation. Further, the court accurately applied
the substantial value test, articulated in Comrent Three of
8§ 2-610, and found that a “material inconvenience or injustice”
would result if WPIC was “forced to wait and receive an ultimte
tender mnus the part or aspect repudiated.” M. Code (2003 Repl.
Vol., 2005 Supp.), Com Law I, § 2-610, Coment Three
Consequently, we reject RAD's clains that the court erred in its
application of Commercial Law Article 88 2-609 and 2-610 to reach

its concl usions.

C. THE CASE LAW
In support of its claimthat the court erred in its reliance

upon the principle of repudiation because WPIC failed to accept
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RAD s al |l eged repudi ation, RAD directs us to the decision of the
Court of Appeals in Fast Bearing Co. v. Precision Development Co.
185 Md. 288, 308-10 (1945):

This Court said ‘The general rule with respect to
contracts is generally stated to be that, when the
inmpossibility of performance arises after the formation
of the contract, the failure of the prom sor to perform
is not excused . . . wupon the theory that, if the
prom sor nmakes his prom se unconditionally, he takes the
ri sk of being held |iable even though performnce should
becone i npossi bl e by ci rcunst ances beyond hi s
control . . . . The unfair consequences of this rule
resulted in exceptions when the inpossibility arises (1)
either froma change in donmestic |aw or by an executive
or admnistrative order . . . .’ In that case there was
guoted with approval, Restatenent of the Law of
Contracts, Volunme 2, page 852, Section 458, where it is
stated ‘A contractual duty . . . is discharged .
where perfornmance i s subsequently prevented . . . (a) by
the Constitution or a statute of the United States

. . (b) by a judicial, executive or admnistrative
order made w t h due authorlty by a judge or other officer
of the United States .

* k%

The sale of the specially designed machinery and the
tools and raw steel, nentioned as another breach of the
contract, m ght be evidence that Precision did not intend
t o manuf act ure Fast bearings, although it di d manufacture
t hose on which the judgnent allowed royalties. However,
such sale did not prevent conpliance with the contract,
because, as we have shown, conpliance was prevented by
the orders of the Navy. The letter of April 19, 1943,
gi ving Fast notice of anintention not to go further with
the manufacture of its bearings, was not accepted as a
cancel lation, or as a basis for cancellation. Fast,
through its attorney, repliedtothis letter and insisted
that Precision carry out its obligation under the
agreenent. But at that tinme, and up to the bringing of
this suit, Precision could not produce bearings because
of the Navy. A question suggested by the sale of
machi nery and steel and fromthe letter of April 19, 1943
is whether they give a basis for a suit for anticipatory
damages. It has been generally held in this country that
before a plaintiff can rely on an anticipatory breach in
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order to recover prospective damages, he must accept the

repudiation of the contract as such. Friedman v.

Katzner, 139 Md. 195, 114 A 884; WIliston on Contracts,

Revi sed Edition, Vol. 5, page 3722; Hennessy v. Bacon,

137 U.S. 78, 11 S. . 17, 34 L. Ed. 605, U S. Potash

Co. v. McNutt, 10 Cr., 70 F.2d 126 and cases cited.

That the plaintiff failed to do in this case. (Enphasis

added.)
Appel l ant also cites C. wW. Blomquist and Co., Inc. V. Capital Area
Realty Investors Corp., 270 M. 486, 494 (1973), and enphasi zes
that, for the lower court here to have found repudiation, RAD s
al | eged repudi ation needed to be a “definite, specific, positive
and unconditional repudiation of the contract.”

Upon our review of these cases, neither is applicable to the
I nstant case. In Fast Bearing, Petitioner brought suit against
Precision for its alleged breach for not manufacturing oil film
bearings pursuant toits contract with Fast Bearing. Fast Bearing,
185 M. at 290. The case is inapposite to the case sub judice in

that Precision did not produce the bearings pursuant to orders from

the United States Navy not to performunder its contract. Id. at
292. The breach here, however, did not prevent WPIC from
conpl eti ng production of the x—ray cassette holders. In addition,

RAD f ocuses on one point, i.e., that WPI C nust “accept” repudi ation
before it could seek to recover damages. As noted above, it is
evident that WPIC “accepted” RAD s decision to repudi ate, whet her
by tel ephone or by failing to convey adequat e assurances of paynent
for Contract #1, because it requested paynent five days after the

t el ephone conversation. For purposes of 8 2-611, WPIC certainly
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had a material change in its position and considered RAD s
repudi ati on final because RAD s letter of “retraction” did not
suffice for WPIC to resune performance under its contractual
rel ati onship with RAD.

In Cc.w. Blomguist, the Court of Appeals held that Bl ongui st
did not sufficiently prove that Capital, a realty conpany, did not
repudiate its land settlenment contract with Bl ongui st, but it was
Bl omgui st who repudiated by sending a letter to respondent
requesting the contract be cancelled. c.w. Blomgquist, 270 M. at
496. The Blomguist case fails to support RAD s cl ai ns because the
repudi ati on here, as well as the one in Blomgquist, was definite and
speci fic. Strawder expressed his intention not to pay for the
5,000 units and RAD did not provide adequate assurances to WPIC
that it could pay for the 5,000 units. WPICs attenpt to secure
paynent for all units denponstrates its interpretation and
understanding of RAD s actions with respect to the contracts.?®

Al t hough WPI C perfornmed its duty to construct the units, WPl C had

In its reply brief, RAD cites Blomquist for the proposition
that WPIC failed, as “the other party,” to nmake its intent known,
by way of “election,” to “treat the contract as abandoned.” cC.w.
Blomgquist, 270 M. at 494 (quoting wWeiss v. Sheet Metal
Fabricators, 206 Ml. 195, 203-04(1955)). This propositionis also
i napplicable to the instant case in that WIC, after accepting
RAD s repudi ation of the contracts, elected to demand paynent or
assurances for its services under the contracts. Wen RAD failed
to do either, WPIC then elected to file suit for breach of
contract. WPIC s actions thereby evidenced its intent not to
conplete its performance and t hus to abandon the contract, since it
had partially performed, but had refused to allow RAD to abandon
its duty to pay under the contracts.
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justifiable doubts that RAD would not performits duty to pay,

since it had failed to pay under Contract #2.

D. APPROVAL OF UNITS AND INDUSTRY STANDARDS
In issue VII, RAD contends that the court erred when it found
that the 5,000 units wunder Contract #1 net the “contract

requi renent,” despite the fact that RAD was denied its right to
“approve or disapprove the 5,000" units and despite the fact that
WPI C admitted to a “cosnetic problenf with the units. RAD argues
that the court’s finding that RAD was liable for the 5, 000 units
was erroneous because WPIC did not submt a sanple before
producti on began. W disagree.

RAD mi sconstrues the court’s finding. It posits that, because
it did not specifically, and expressly, approve or disapprove of
the sanple, the court erred in denying RADits contractual right to
approve. The court, however, found that RAD did approve of the
units in Contract #1 in accepting the units under the State
Commerci al Code. The units fromContract #1 were the same units in
August of 2000, with mnor differences in the nolds and size of
screws, constructed in accordance with Contract #2. Additionally,
RAD sold sone of these wunits and did not express any
di ssatisfaction about the units until Decenber of 2000.

Mor eover, although there was conflicting testinony regarding
approval received by Kelvie from RAD s Vice President Mtt, the

evi dence — tel ephone calls on Septenber 14, 2000, between Kelvie
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and Mott, Kelvie's notes about the conversation, an undi sputed WPI C
shi pping invoice that noted a cassette holder was shipped to RAD
“for evaluation” on “9/11/00," plus Strawder’s references in his
Decenmber 12th letter — corroborated WPIC s assertion that RAD
approved the sanple of the 5,000 units on Septenber 14, 2000.
Wth respect to the comercial reasonabl eness of the units,
the court di scussed the testinony of WPIC s witness, John Gal uardi,
an expert in the area of physics and the manufacture of plastic
nol ded parts. He testified that, in his opinion as an expert, the
WPl C nodel s that he observed were “on par for an injection nolded
part,” and i n conpari son to European countries, was “on par or even
a notch above, . . . the Hungarian [injected nolded parts.]” RAD
cross—exam ned Gal uardi, but did not counter his testinony with an
expert who woul d have testified otherwise. W conclude that RAD s
approval, in conjunctionwith WPI C s expert testinony, denonstrates
that the cassette holder units nmet industry standards and were
comrercially reasonable in accordance with Commercial Law Article

§ 2-6009.

E. ADDITIONAL ISSUES

1. Damages

Al t hough RAD did not present the following issues with the
ot hers di scussed above, we shall address them here. Appel | ant

argues that it is entitled to a trial on the issue of danages
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because the court erroneously found in favor of WPIC, |eaving RAD
w thout an opportunity to prove its danages. RAD had filed a
proposed pre—trial order in which it agreed to allow the court to
conduct a trial on the sole issue of liability. The court signed
and entered the order. 1In addition, despite the court’s ruling in
WPIC s favor, it stated at the concl usion of its Menorandum Opi ni on
that, if the parties could not agree to damages to be paid to WPI C,
the court would have conducted a trial on that specific issue.
RAD clearly had anple opportunity to prove its counterclaim
against WPIC, alleging that WPIC was the breaching party in this
case and that, because of WPIC s “nmjor breaches,” RAD deserved
damages. The circuit court, however, heard all of the allegations,
eval uated the evidence, observed the w tnesses, weighed their
credibility, and “found [RAD s clainms] to be wthout nerit.”
Al t hough the court found in WIC s favor, thus entitling it to
damages, RAD had an opportunity to affect a reduction in the anount
of damages it woul d be required to pay to WPI C under a judgnent had
it chosen to go to trial after liability was determ ned. |nstead,
It chose to stipulate to the damages. Because we have hel d that
the court did not err in its findings or conclusions, we will not
disturb its findings to give RAD a hearing on damages — damages

that the court found that RAD did not suffer.
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2. WPIC’s Demand Letter

RAD insists that the court did not discuss its “main
contention” that, because WPIC s demand | etter requested nore than
Contract #1 called for, this was a “major breach that ended the
contract.” The fact that WPIC nade this demand before any product
was supplied was also clained to be a breach. As stated above, we
agreed with the lower court and held that WPIC did not breach
Contract #1 as alleged by RAD. W also reject RAD s argunent that
the court did not address RAD s contention. It sinply did not
accept RAD s argunent. Had the court found that WPI C demanded nore
than it was entitled to under Contract #1 and, had its demand gone
beyond the contract, the court woul d have been bound by Conment Two
of § 2-610 to find that it repudiated the contract.® WPIC nerely
requested the cost of the nolded parts for each unit listed as
$10. 63/ set ($53,150), plus the adjusted anortization charge for
each set at $13.00 from$12.59 in Contract #1 ($65,000) for a total

demand of $118, 150. 00. 7

‘Md. Code (2003 Repl. Vol., 2005 Supp.), Com Law |, § 2-610,
Comment Two provides in pertinent part that:

Under the |anguage of this section, a demand by one or
both parties for nore than the contract calls for in the
way of counter—performance is not initself a repudiation
nor does it invalidate a plain expression of desire for
future performance. However, when under a fair reading
it anmbunts to a statement of intention not to perform
except on conditions which go beyond the contract, it
beconmes a repudi ati on.

‘W& note that invoice 1144 requesting paynment for the 5,000
(continued...)
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RAD cites to passages fromits Opening Statenent, its C osing
Argunent and its exchange with the court. RAD sets forth one |egal
citation and conclusory statenments under this section wthout any
| egal | y cogni zabl e argunent. Because the passages and concl usi ons
set forth by RAD of fer nothing by way of | egal argunent, we decline
to address the issues as presented “but not argued.” Federal Land
Bank of Baltimore, Inc. v. Esham, 43 M. App. 446, 457-58 (1979)
(citations omtted). See also Md. Rule 8-504(a)(5).

For the reasons stated herein, we shall affirmthe decision of
the | ower court.

JUDGMENT OF THE CIRCUIT COURT
FOR MONTGOMERY COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.

’(...continued)
units lists the total for the cassette holders incorrectly as
$52,150.00. It should read “$53, 150.00."
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