Radcliff v. Vance, No. 118, September Term, 1999.

DECEDENTS ESTATES—ORPHANS COURTS—JURISDICTION—Wherean orphans court
erroneoudy ordered apersond representativeto pay, without noticetointerested parties, aclamthat could
have benefitted the persona representative, theorphans court acted withinitsjurisdiction whenit later
ordered the claimant to refund the money to the estate.
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Appdlant, BarbaraRaddiff, an attorney in private practicein Prince George s County, gpplied to



theOrphans Court for Prince George' s County for payment of abill for legal services. The persona
representative of theestate of JamesVancepadthehill after the Orphans Court ordered payment. The
bill was subsequently contested by an interested party of the etate, and the Orphans Court ordered
Appdlant to repay themoney totheestate. Raddiff noted an goped to the Court of Specid Appedsand
this Court granted cartiorari on its own motion before consderation by that court. We shdl affirm the
judgment of the Orphans’ Court.

On August 4, 1998, Appdlant filed aMation for Order for Payment of aDelot in the Orphans
Court for Prince George' sCounty. Shedleged that asacreditor of the estate of JamesFranklin Vance,
who died on August 6, 1997, shewasentitled to payment of costsand feesfrom the proceeds of the estate
intheamount of $17,375.00 for services she rendered to the decedent prior to hisdeeth. Theonly person
served with thismotion was Robert B. Vance, the persond representative of the estate. On September
8, 1998, Orphans’ Court Judge Angelo |. Castelli signed an order granting the motion.

Hizabeth E. Vance, Appdles, thethird wife of decedent, first learned of the motion and order when
her counsd reviewed the Register of Willsfileon November 13, 1998. On November 19,1998, shefiled
apetitioninthe Orphans Court, praying (1) that the court vecate the order of September 8, 1998, and (2)
that the court direct Raddliff to return thefundsto theestate. On December 11, 1998, the Orphans Court
vacated the September order, and further ordered that Radcliff return thefundsto theestate. Raddliff
movedthe Orphans Court to srikethe December 11, 1998 order on the groundsthat shewasacreditor
of theestatewho had submitted avaid daimthat was paid by the persond representative. Sheargued that
payment of the claim by the persond representative ended any jurisdiction the court may have had over
the subject matter, and that the Orphans Court never had persond jurisdiction over her. Raddliff noted

an gppedl to the Court of Specid Appedsfrom thedenid of her motion to driketheorder. Wegranted
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certiorari on our own motion before consideration by that court.

Thereisno red dispute asto thefacts of the case. JamesF. Vance, the decedent, was married
to Elizabeth E. Vance on June 30, 1989. 1n 1996, JamesVance becameill and was hospitaized; hewas
diagnosad with dementiaand was admitted to aveterans home. On or about June 6, 1996, while James
wasé theveterans home, Elizabeth VV ancefiled apetition for guardianship of the person and the property
of JamesF. Vancein the Circuit Court for Prince George' s County, pursuant to Maryland Code (1974,
1991 Repl. Val., 1999 Supp.) § 13-206 of the Edtatesand TrustsArticle.™ The petition was opposed by
decedent’ s children, including Robert VVance, decedent’ s son apparently from a prior marriage.

Robert Vanceretained BarbaraRaddliff towriteanew will for James, to prepareadeed relating
to property owned by James, and to prepare apower of atorney to enable Robert to managethe affairs
of hisfather. On June 1, 1995, the power of attorney was executed by means of anillegible mark
purported to be JamesVance ssgnature. Robert Vance used the power of atorney to deposit funds of
JamesVance sinto an account titled inthe names of Robert and JamesV ance asjoint tenantswith right
of survivorship.

Raddliff prepared adeed to the housein Oxon Hill that had been themarital home of Jamesand
Elizabeth VVance, and in which Elizabeth Vance continued to live. According to an earlier deed, the
property previoudy hed been held by Jamesand Blizabeth Vance astenantsby theentirety. Thenew deed,
executed on August 1, 1995, purported to convey the property infee smple soldy to JamesVance. The

new deed bearsthe Sgnature of Elizabeth Vance, the sgnature of Robert VVance asatorney-in-fact for

! Unlessotherwiseindicated, al subsequent statutory referencesshd | beto Maryland Code (1974,
1991 Repl. Vol., 1999 Supp.) Estates and Trusts Article.



-3-

JamesVance and anillegible mark purported to bethe sgnature of JamesVance. Thevdlidity of thisdeed
waschdlengedinaquiet titleaction brought in the Circuit Court for Prince George s County by Elizabeth
Vance on August 17, 1998.

Raddiff prepared awill for JamesVance. Thewill was executed & the veterans home on August
20, 1995, by meansof anillegiblemark purported to be JamesVance ssignature. Several specific
bequeststo Elizabeth Vance that were contained in aprior will, executed in 1993, werediminated inthe
new will.

Robert Vance and hissister Carolyn VVance Hyde retained Raddliff to opposethe guardianship
petition filed by Elizabeth Vance. Intheguardianship action, in addition to opposing the guardianship,
Elizabeth Vanceraisad issuesrdaed to the power of atorney, the desd and thewill prepared by Raddiff.
In hisresponse to the guardianship petition, Robert VVance contended thet his power of atorney rendered
the guardianship unnecessary. Inthedterndtive, he contended that he should be gppointed guardianof his
father’s property.

The Circuit Court scheduled ahearing for January 27, 1997. Beforethe hearing, the parties agreed
upon settlement termsthat were acceptableto the Circuit Court. Thecourt found that JamesVancewas
disabled and unableto carefor hisperson or hisproperty. The court appointed Elizabeth Vance as

guardian of the person, and gppointed adisinterested attorney asguardian of the property.? JamesVance

2 OnAugust 6, 1997, the day JamesV ance died, Robert VVancefiled apetition for administrative
probate before the Register of Willsfor Prince George’ s County. He was appointed personal
representative. Despite hishaving overseen the preparation and execution of the 1995 will, for the
goparent purpose of superseding the 1993 will, Robert Vance sated in the petition for probate thet to the
best of hisknowledge, after adiligent search, thet the will executed in 1992 wasthe lagt will. Unlikethe

(continued...)



-4-
died on August 6, 1997. On October 8, 1997, the Circuit Court for Prince Georges County issued an
order terminating the guardianship, goproving thefind accounting, and discharging the guardian of the
property. OnApril 17, 1998, the court amended the termination order to order the release of the etate
asatsto the persond representative, Robert VV ance, upon presentation of hislettersof administration.
Appellant never presented her claim for attorney fees or costs to the Circuit Court.

On September 25, 1997, after the deeth of James Vance, Raddliff presented her claminthe
amount of $17,375 to Robert VVance, and on June 17, 1998 to Ra ph Powers, atorney for the etate, for
the payment of her feesincurred in the preparation of the power of atorney, the deed, the will, and for
representation in the guardianship proceading. When thefeeswerenat paid, on August 4, 1998, Raddliff
filedamationinthe Orphans Court requesting thet the persond representative, Robert Vance, pay, from
theestate assats, her bill for legd servicesintheamount of $17,375. Thebill indicatesthat $16,125 was
for the preparation of the power of atorney, the deed, and thewill, and for representation in guardianship
proceeding. Of theamount billed, $13,850 wasrd ated to the guardianship proceeding. Raddliff served
acopy of themotion on Robert Vance aspersona representative; no other interested person received

notice. The court granted Raddiff’ smotion on September 8, 1998, directing payment in theamount of

(...continued)
1993 will, the 1992 will does not express aclear intention to devise bank accounts and invetmentsto
Elizabeth Vance.

OnJanuary 9, 1998, Elizabeth Vancefiled apetitionintheOrphans Court for Prince George's
County to cavest the 1992 will, seeking to admit the 1993 will to probate. Robert VVance responded on
April 17, 1998 by filing apetition for judicid probate of the 1995 will, admitting that the 1992 will was
invalid. ElizabethVance, inturn, filed apetition to cavest the 1995 will. OnDecember 9, 1998, thecourt
granted summary judgment, admitting the 1993 will to probate. Robert Vanceremained as persona
representative throughout; all three wills named him as such.
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$17,375 to Radcliff from the estate assets. Robert VVance, as personal representative, paid the bill.

Elizabeth VVance sattorney learned of the motion and payment whilereviewing thefile at the
Regigter of Willson November 13, 1998, and, on November 19, 1998, filed amoation in the Orphans
Court to vacate the order to pay Raddiff’ sfees. Shedso prayed that the court order Raddliff to refund
themoney totheedtate. Elizabeth Vance argued that under § 7-502(a), the persond representative was
requiredto givenaticeto dl interested partiesbecause he sood to persondly benefit from payment by the
edae Elizabeth Vancedso argued that thefeesfor the guardianship litigation could be gpproved only by
the Circuit Court. Onthe merits, she maintained that the fees should not have been approved because
Raddiff’ slega services had not been rendered with due care, and thet in any casethe estate could not be
charged the fees because the services had been rendered at the behest of and for the benefit of Robert
Vance, and did not benefit James Vance.

On December 11, 1998, the Orphans Court vacated the order of September 8, 1998 and
directed Raddliff to return the money to theestate. On December 18, 1998, after ahearing beforethe
court on Elizabeth Vance smation for summary judgment related to proceedingsto cavesat the 1995 will
and admit the 1993 will to probate, Raddiff filed amoation to Strike the order of December 11, 1998. On
January 13, 1999, the court denied Raddliff’ smotion to strike the December 11, 1998 order, ruling that
payment should not have been ordered without prior noticeto dl interested persons. Radcliff noted a
timely apped to the Court of Specid Appeds. Wegranted awrit of certiorari on our own motion before
review by that court.

OnJdune 25, 1999 the Orphans Court entered aconsent order reflecting asettlement agreement

reached by the parties. The order requires, inter alia, that Robert Vance ddiver to Elizabeth Vancea
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promissory notein theamount of $17,375, to use hisbest effortsto recover the fee paid to Barbara
Raddliff, and to pay any amounts so recovered to Elizabeth Vanceto reduce the amountsdue under the
promissory note. Appellant argues that the settlement moots this appeal. We disagree.

Thesdttlement contemplatesaction to recover thefeesfor theestate; far from being moot because
of thesettlement, thisapped helpstofulfill itsterms. Theconsent order requiresthecregtion of alifeestate
inElizabeth Vanceinthe Oxon Hill house, with theremainder in JamesVance schildren and grandchildren.
Thepromissory noteisto be payatle upon the se of the Oxon Hill house or the deeth of Elizabeth Vance,
Also, the noteisto be secured by adeed of trust, on the remainder interest in the house, in favor of
HizabethVance Thus Elizabeth VVancewill recaivethe money during her lifetimeonly if sheagreestothe
sdeof the house or the fees paid to Raddliff arerecovered. To determine that the consent order moots
the gpped would thus beto prevent Elizabeth Vance from recovering the money during her lifelime unless
she agrees to the sale of the house. We rgject Appellant’s mootness argument.

Appd lant arguesthat the Orphans Court did not have jurisdiction to order her to repay money
totheedate. She assartsthat once her bill waspaid by the persona representative pursuant to the court
order, shewasImply asatidfied creditor who hed no further busnesswiththeestate. The court’ snarrowly
defined statutory jurisdiction over theadminisiration of estates, Appellant argues, does not extend to
ordering a creditor to make any payment to the estate.

Appelee contendsthat thejurisdiction and authority of the orphans’ court are sufficiently broad
toincdludethe power to correct errorsand to order acreditor to restore money to an estatewhich the etate
wasordered to pay erroneoudy. Appeleg sview isthat theorphans court hasthe same equitable power

to order repayment of funds in such a case as a circuit court would have.
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The orphans’ court isacourt of record. See Redman v. Chance, 32 Md. 42, 52 (1870).
Judicid power isvested in the Orphans Courts by the Maryland Congtitution, see MD. CONST. at. 4,
§ 1; and the court has such powers asthe Legidature may prescribe, see MD. CONST. art. 4, § 40.°
Section 2-102, setting forth thejurisdiction of theorphans’ courtsasthe probate courts of the State, makes
clear that the legidatively-conferred jurisdiction is to be construed only as expressly stated:

(@ Powers— Thecourt may conduct judicia probate, direct the conduct

of apersond representative, and passorderswhichmay berequiredinthe

course of the adminigtration of an estate of adecedent. It may summon

witnesses. The court may not, under pretext of incidental power or

condructiveauthority, exerciseany jurisdictionnot expresdy conferred.
Theorphans courtsaretribunasof specid limited jurisdiction, and can only exercise such authority asis
expressly provided by law. See, e.g., Comptroller of the Treasury v. Russell, 284 Md. 174, 177,
395 A.2d 488, 489 (1978). Theselimitationsdo not, however, prevent the orphans’ courtsfrom properly
adminigeringjudticewithintheir assgned sphere. “Whilst theOrphans Court hasaspecid andlimited
jurisdiction, itis, by thelaw, clothed with extensve powers, and charged with the performance of very
important dutiesin regard to the administration of the personal estate of deceased persons.” Jonesv.
Jones, 41 Md. 354, 361 (1875). Accordingly, “itisnot without al power todojustice.” Parker v.
Leighton, 131 Md. 407, 423, 102 A. 552, 558 (1917). Section 2-103 ensuresthat theorphans courts

have authority sufficient to carry out their duties. That section provides as follows:

The court hasthe samelegal and equitable powersto effectuateits

% Section 40 of Artide 1V provides, inter alia, that thejudges of the Orphans Courts“shdl have
al the powersnow vesed in the Orphans Courts of the State, subject to such changesasthe Legidaure
may prescribe.”
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jurisdiction, punish contempts, and carry out itsorders, judgments, and
decrees as a court of record with general jurisdiction in equity.

Thustheorphans courtsare empowered to decide such matters asare necessarily incident to theexerase
of the powersexpresdy granted them. See Satev. Talbott, 148 Md. 70, 79, 128 A. 908, 911 (1925).
We have dated that “thelegidaiveintention wasto confer adequate power and jurisdiction upon Orphans
Courtsinevery caseinwhichtheir genera powerswould enablethemtoact.” Wingertv. Sate, 125
Md. 536, 541, 94 A. 166, 167 (1915). We referred then to former Art. 93, § 235, but the present § 2-
103 expresses asimilar intention.

Thepower of thecourt to correct itsmistakes madein the course of the exerciseof itsexpressy-
granted powersisamong those necessarily incident to the exercise of those powers. SeelnreEdtate
of Sratton, 46 Md. 551, 554 (1877) (holding that “[€]rrors and mistakesin [an administration account]
can asproperly be corrected asin any order that may beimprovidently passed”); seealso PHILIPL.
SYKES, 1MARYLAND PRACTICE: PROBATE LAW AND PRACTICE 8§ 206, at 218 (1956) (noting the
Orphans Court’ s* power to correct erorsintowhichit hasfdlen,” and noting that to theend of correcting
such errors, “it may abrogate or modify its own orders when necessary in the interests of justice”).

This Court haslong recognized the power of the Orphans Courtsto correct erors. Asearly as

* Maryland Code (1911) Art. 93, § 235 provided, in part:

The court shal have full power to take probate of wills, grant |etters
testamentary and of adminidration, direct the conduct and accounting of
executorsand adminigtrators, superintend the distribution of estates of
Intestates, securetherights of orphansand |egatees and administer
justice in all matters relating to the affairs of deceased
persons, also of persons supposed to be dead. . . . (Emphasis added.)
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1827 wergected theargument Appe lant now makes, i.e.,, an Orphans Court’ scorrection of itserror is
an exerdse of jurisdiction not expresdy conferred “ under pretext of incidenta power,” asforbiddenby §
2-102. See, eg., Raborgv. Hammond, 2 H. & G. 42, 51 (1827) (holding power to revoke letters of
adminigrationis*necessarily inherent inthe Orphans Courts, and apart and of the essence of the power
delegated tothem, of granting” letters). By 1914 theprinciplethat an Orphans Court hastheauthority
to correct itsown errorshad been gpplied often, and we could atethat “[i]t has been repestedly held thet
the Orphans Courtsof the sate have ample authority . . . to aorogate and modify their own orders, when
necessary to promotetheends of justice.”” Malkusv. Richardson, 124 Md. 224, 229, 92 A. 474, 476
(1914) (citing French v. Washington County Home, 115 Md. 309, 80 A. 913 (1911)). InMalkus,
awidow who had been devised five dallars by her husband swill sought to re-open the adminidration two
years dfter the orders of ratification and digtribution had been entered, on the ground that she had been
denied her right to renouncethe will and dect agatutory share. The Court rgjected the adminigtrator’s
argument that the Orphans Court for Batimore County had no power to re-open the administration and
rescind the orders of ratification and digtribution, and thet the widow’ sapplication for such action had not
been made within areasonabletime. The Court reversed the Orphans Court’ sorder dismissing the
widow’s petition. See also Gallagher v. Martin, 102 Md. 115, 62 A. 247 (1905); Geesey V.
Geesey, 94 Md. 371, 51 A. 36 (1902); Hoffman v. Hoffman, 88 Md. 60, 40 A. 712 (1898); Hardt
v. Birely, 72 Md. 134, 19 A. 606 (1890); Gavin v. Carling, 55 Md. 530 (1881); Bantz v. Bantz,
52 Md. 686 (1880); Srratton, 46 Md. 551; Scott v. Fox, 14 Md. 388 (1859).
We have goplied the prind ple thet the Orphans Courts have power to modify thelr judgmentsto

correct error inawide variety of situations. The principle has been applied, for instance, to order a
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property manager to refund to theexecutor awrongly-paid commisson for management of property inthe
estate, and to order the executor then to refund the commission to the estate, see Parker, 131 Md. at
423, 102 A. at 558; to reopen an edtate declared closed to rectify an erroneous didtribution, see Malkus,
124 Md. at 229, 92 A. at 476; to rescind an order againgt cavegteesto pay the costs of the cavest of a
will, and to order payment instead by the estate, see French, 115Md. at 311, 80 A. at 914; to dter an
order previoudy entered granting acommission to an adminisirator, so asto reducetheamount of the
commission, see Dalrymplev. Gamble, 68 Md. 156, 167, 11 A. 718, 722 (1887); and to correct the
error of alowing commissions on the par value of bonds rather than on their appraised value, see
Stratton, 46 Md. at 553.

Appdlant arguesthat Dulin v. Talbot Bank of Easton, 163 Md. 294, 162 A.2d 663 (1932)
isdigpostiveof theindant case. In Dulinweheld that “athird party whichwasnot interested inthe etate
except asadebtor or creditor . . . could not be compeled to comeinto the orphans' court to have there
determined a dispute between it and the administrator.” Dulin, 163 Md. at 297, 162 A.2d at 663.
Appdlant’ srdianceonthiscaseismisplaced, for “[alnorphans court. . . . hasjurisdiction over interested
persons and creditors, who invoke the court’ s power to determine issues within its express powers.”
Kaourisv. Kaouris, 324 Md. 687, 709, 598 A.2d 1193, 1203-04 (1991) (holding the Orphans Court
hesjurisdictiontointerpret amarital settlement agreement, wheretheissue before the court waswithinthe
court’ sexpress powers and condruction of thedocument isin furtherance of thet power). Here, unlikethe
creditor in Dulin, Radcliff invoked the express powers of the court.

Thepower the Orphans Court exercised in this caseis comparable to an equity court’ s power to

order restitutionin Smilar Stuations. When alitigant has been deprived of property by order of acourt,
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and the order is subsequently reversed, the equity court may order retitution. In Redwood Hotdl v.
Korbien, 197 Md. 514, 516, 80 A.2d 28, 29 (1951), we observed, with approvd, that “[t]he inherent
power of the courtsto restoreto alitigant any property of which he hasbeen deprived by the enforcement

of ajudgment which is subsequently reversed has been recognized in England from avery early period.”

In thepresent case, the Orphans Court had jurisdictionto order the estateto pay adebttoa
creditor. Therefore, it aso had jurisdiction to order the money restored to the estate, after it had
determined that the original order wasin error.

Weturn now to the question of whether the Orphans Court abused itsdiscretion in denying
Raddiff’ smotionto drikeitsorder requiring her to repay themoney totheedate. Elizabeth Vanceargued
tothe Orphans Court thet the payment to Raddiff wasimproper because the estate wias required to seek
prior goprovd from the Circuit Court to pay any feesearned prior to or during the guardianship of James
Vance. Sheaso argued that the persond representative was required to give noticeto any interested
parties prior to making any paymentsto Raddliff. Inthisapped, Appellee arguesthat whenever the
persond representative standsto benefit from apayment from edtate assats, under 8 7-502(q), dl interested
persons must be notified beforeany such payment may beordered. Appeleearguesthat Robert Vance
benefitted from the payment, because he engaged Raddiff’ ssarvicesand would have been lidble persondly
for her feesif the estate had not paid them. Because notice was not given, according to Appdllee, the
Orphans Court erred in ordering payment.

Section 7-502 pertainsto Stuaionsin which acreditor makesaclam againg an estate, and the

persond representative could benefit from the etate spayment of thedam. 1t provides, in pertinent part,
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asfollows:

(& Notice— The persona representative shal give written
noticeto each creditor who hasfiled aclamunder 8 8-104 whichisill
open and to dl interested persons of aclaim, petition, or other request
which could result, directly or indirectly, in the payment of adebt,
commission, fee, or other compensation to or for the benefit of the
persond representative or the attorney for the estate. The notice shal
datethe amount requested, and st forth in reasonable detall the basisfor
therequest. It shdl aso state that arequest for hearing may be made
within 20 days after the notice is sent.

(b) Finality of order.— Unless there was fraud, material
mistake, or substantia irregularity inthe proceeding, or arequest for a
hearingisfiled within 20 daysof thesending of thenatice, any action taken
by the court on the petition isfind and binding on dl personsto whom the
notice was given.

Saction 7-502 was passed as part of the comprehensverevison of Maryland' slaw of decedents
estates enacted in 1969. See 1969 Maryland Laws ch. 3. The text of the statute has remained
subdantidly the same anceit wasfirgt proposad by the Governor’ s Commisson to Review and Revisethe
Tegtamentary Law of Marylandin 1968. See GOVERNOR'SCOMMISSION TO REVIEW AND REVISE
THE TESTAMENTARY LAW OF MARYLAND, SECOND REPORT 8 7-502, at 117 (1968). Inthereport,
the Commission explained that the purpose of the section isto ensurethat the persond representative may
not benefit persondly by paymentsmedefromtheestate sassets, without noticeto, and an opportunity for
objection by, others interested in the estate:

When the Court isto be asked to pay out or distribute estate
asatsto the persona representative or to the attorney for theestate, or
for their respective benefits, whether in payment of aclaimed debt, as
compensation for services rendered, or otherwise, the personal
representative becomes momentarily, in effect, an adverse party.
Therefore, tothislimited degreethe Commissonfdt that not only should

notice of such contemplated request begiventodl interested persons, but
asothat there should beaperiod of 20 dayswithin which any objection
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thereto could befiled, and ahearing held thereon, before any payment is
actually made.

Evenintheabsence of any request for ahearing, or an objection
filed, the Court would nevertheless on its own motion, and with the

thoroughnessthat it would deem appropriate, scrutinizethe vaidity,
fairness and propriety of any such request for payment.

Weturn now totheingant case. Robert Vance hired BarbaraRaddliff. Clearly, alarge part of
the sarvices Raddliff rendered werefor the benefit of Robert. For example, shewas hired by Robert and
hissblingsto oppasetheguardianship petition. Inaddition, Robert VVance could have been responsible
persondly for her feeif acourt wereto hold that the power of attorney under which he purported to act
wasinvaid, or that hisactionswere not within the scope of hisagency. Thus, the motion for payment of
her fee, inthewords of § 7-502, was*“aclam, petition, or other request which could result, directly or
indirectly, inthe payment of adebt . . . for the benfit of the persond representative” The Satute requires
that “[t]he persond representative shall givewritten notice. . . to dl interested persons’ of theclaim.
Becausetheinterested partieshad no natice, the Orphans Court’ sorder to pay Raddliff’ sfeeswaserror

when entered.®

® Under § 7-502(b) Elizabeth \VVance' sahility toobtain correction or dteration of the court’ sorder
would normaly haverequired her tofilearequest for ahearing within 20 days unlesstherewasfraud,
migtake, or subdtantid irregulaity inthe procesding. Another limitation on obtaining correction of an order
istherule, laid downinalong line of decisions of this Court, that “a petition to revoke an order of an
Orphans Court [must] befiled withinthirty daysfrom the date petitioner gainsknowledge of the order
sought to be set asde, or knowledge of such factsaswould put an ordinarily prudent person oninquiry.”
Parshley v. Mott, 241 Md. 577, 578, 217 A.2d 300, 300 (1966) (citing First National Bank of
Maryland v. White, 239 Md. 289, 211 A.2d 328 (1965); Gesder v. Sevens, 205 Md. 498, 109
A.2d 74 (1954); Watkinsv. Barnes, 203 Md. 518, 102 A.2d 295 (1954); Perrinv. Praeger, 154
Md. 541, 140 A. 850 (1928); Hunter v. Baker, 154 Md. 307, 141 A. 368 (1928); Didier v. Carr,

(continued...)



-14-
The action of the Orphans Court in this case was consistent with both of these limitations.
Elizabeth VVance was not among the* personsto whom noticewas given” under 8 7-502(b); asaresult,
the order was not “final and binding upon” her.
Furthermore, because Elizabeth Vancedid not recel venotice, therewas* substantid irregularity
inthe proceeding.” Anirregularity isafailureto follow required process or procedure. SeeEarly v.
Early, 338 Md. 639, 652, 659 A.2d 1334, 1340 (1995). It issettled that afailureto provide arequired
noticeto aparty isanirregularity inaproceeding inacircuit court under Rule 2-535. S, eg., Mutual
Benefit Soc'y of Baltimore, Inc. v. Haywood, 257 Md. 538, 541, 263 A.2d 868, 870 (1970);
Dypski v. Bethlehem Seel Corp., 74 Md. App. 692, 699, 539 A.2d 1165, 1169 (1988); Alban
Tractor Co. v. Williford, 61 Md. App. 71, 79, 484 A.2d 1039, 1043 (1984). By direct andogy, such
afalureisanirregularity inan orphans court aswel. Wehald thet theirregularity was* subgtantid” in thet
thepersond representative sfailureto givenotice prevented Elizabeth V ancefrom opposing themotion
to pay Radcliff’s fees before the order to pay was entered.
Weturn next to the question whether Appellant gpplied tothe proper court when she sought an
order to pay her feesfrom the Orphans Court, or should have gpplied instead to the Circuit Court where

the guardianship petition had been granted. Appd leearguesthat Raddliff’ sfeeswere* atorney feesfor

>(....continued)
115 Md. 264, 80 A. 925 (1911); Redman v. Chance, 32 Md. 42 (1870)). Also, because Elizabeth
Vancewas not natified of the petition for payment, and her atorney did not learn of the payment until
November 13 1998, her motionto correct the order wastimely. The motion wasfiled on November 19,
1998, well within the 30-day limit gated in Parshley. Thus, becausethe Orphans Court’ sorigind order
to pay Raddliff waserroneousand Elizabeth VVance smation to correct the order wastimely, the Orphans
Court had jurisdiction to order Radcliff to repay the fees.
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legdl servicesrendered in connectionwith acircuit court guardianship proceeding,” and that suchfeescan
only be paid withthe gpprova of thedreuit court in which the guardianship proceedings occurred, pursuant
t0 § 15-102(0). Appdlant arguesthat because JamesVance had died at the time she petitioned for her
fees the guardianship procesdings had ended, and the Circuit Court was no longer involved in procesdings
regardingtheestate. Her position isthat she sought payment Smply asacreditor of the decedent’ setate
who had rendered services for the benefit of the decedent during his lifetime.

We agreewith Appellant that the gpprovd of the Circuit Court wasnot required. Section 15-
102(0), providing for circuit court gpprova of fees paid by aguardian to an atorney providing services
related to the guardianship, does not apply to Raddiff’ sfees. Section 15-102(b) provides, in pertinent
part, asfollows:

(2) A fiduciary may performthefunctionsand dutiesenumerated inthis
section without application to, approval of, or ratification by a court.

* * * * * *

(o) Employ agents— He may employ for reasonable compensation
agents, attorneys, auditors, investment advisors or other personswith
gpecid ills, to advise or assg thefiduciary in the performance of his
administrative duties, but no attorneys fee in an amount
exceeding $50 shall be paid in a fiduciary estate administered
under court jurisdiction unless the amount of the fee has been
first approved by order of court.

(Emphasisadded.) Thissection contemplatesthet aguardian may pay feesin excessof $50to anatorney
employed by the guardian to provide servicesrelated to the guardianship only with the circuit court’s
goprovd. Raddiff, however, wasnot an atorney employed by theguardian. Shewasengaged by Robert
Vance, who was never guardian of the person or property of JamesVance; and she claimed againg the

decedent’ sestateasacreditor of JamesV ance, upon thetheory that thelega services sherendered were
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for JamesVance shenefit. It wasopento Raddiff to makeadam againg the guardianship estate during
JamesVance slifetime, by presenting her bill tothe guardian. Indeed, had Raddliff wished to collect her
feesfromthefiduciary estate before JamesVance sdesth, it would have been necessary to gpply to the
guardian, and, if thedam werergected, to the Circuit Court. But therewas no requirement thet she seek
payment during James Vance's lifetime.

Nor wasthere any reason for Raddliff to goply to the Circuit Court after JamesVance s degth.
Section 13-221(b) providesthat “[a] guardianship proceeding shdl terminate upon.. . . [t]he death or
presumptive deeth of theminor or disabled person.” Section 13-221(c) providesthat thetermination of
the guardianship estate must bein accordancewiththeMaryland Rules. Rule 10-710 requiresthefiling
by thefiduciary of apetition to terminate the estate, accompanied by afina accounting, within 45 days of
discovering the death of the person subject to the guardianship. The Circuit Court issued atermination
order on October 8, 1997, after such afilingwasmeade. Later, the assetswere trandferred to the persond
representative. Asaresult, when Appdlant filed her feerequest inthe Orphans Courton August 4, 1998,
no guardianship procesdings were before the Circuit Court, and the guardian no longer had control of the

property. The Orphans Court was at that time the proper court to consider an unpaid creditor’s claim.

JUDGMENT OF THE ORPHANS
COURT FOR PRINCE GEORGE’'S
COUNTY AFFIRMED. APPELLANT
TO PAY COSTS.




