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A jury in the Crcuit Court for Baltinore County convicted
WIlliam Redcross, Jr., of first degree murder and first degree
assault. On appeal, he raises three issues for our consideration,
all of which pertain to jury instructions:

1. Did the trial court give an erroneous
instruction on the duty to retreat when
the appell ant asserted that he had acted
in self-defense?

2. Was the trial court’s failure to instruct
the jury on heat of passion mansl aughter
plain error?

3. Did the trial court give an erroneous
instruction in response to a jury note
requesting a definition of “mtigating
ci rcunst ances?”

A narrow, but very inportant, question regarding self-defense is
raised in this case: Was it reversible error to fail to instruct
the jury on the appellant’s awareness of an avenue of retreat? W
agree with the appellant that the trial court’s instruction
regardi ng sel f-defense was deficient and will reverse the judgnent
of the trial court and remand for a newtrial. W do not reach the
subsequent issues raised by the appellant.

Factual Background

The incident in question appears largely to have been the
result of the appellant’s jealous rage at his fornmer girlfriend,
Chari sse Cough. The appellant and Ms. d ough had been invol ved
for sone fourteen nonths before Ms. Clough initiated a break-up in

| ate Cctober of 1996. According to Ms. C ough, the appellant did

not take well the news of her desire to end the relationship, and



on 26 Cctober 1996, when the appellant and Ms. C ough were at her
house dividing property obtained during the relationship, Walter
Spencer, the victim tel ephoned Ms. Cough. Wile Ms. C ough was
speaking to the victim the appellant hollered to the victimto
| eave Ms. C ough alone and further threatened to kill himor “put
himin Shock Trauna.” After the tel ephone conversation ended, the
appel l ant again threatened the victimas well as M. d ough.

The follow ng evening, M. Cough went to Ziggy' s Bar and
Rest aurant, acconpanied by her sister, Sandy Wallett, Damen Smth,
and the victim M. O ough infornmed one of the bouncers at the bar
that she had been having problenms with the appellant, and she
requested that the bouncer notify her if the appellant arrived at
the bar. Sone tine |later she was inforned that the appellant was
outside.! After approximately forty-five mnutes, M. C ough and
her friends left Ziggy' s and encountered the appel |l ant outside of
the bar. It is at this point that the testinony at trial diverged,
describing two very different versions of what ensued.

Ms. O ough, her sister, Damen Smth, and bouncers Al exander
Gai ther and Ronnie Mnter testified as to one version of events.
According to them when the group of four exited the bar they
encountered the appellant, who was yelling at the group. The four
t hen wal ked over to Ms. Wallett’s vehicle and got inside. The

appellant followed and, still yelling, kicked the car door and

The appel | ant had been refused entry into the bar by one of
t he bouncers.



pull ed out a knife, stating that he “was gonna send sonebody to
Shock Trauma tonight.” After the appellant waived the knife at M.
Cl ough and argued with her, Damen Smth exited the vehicle. He
wal ked toward the appellant swinging a belt provided by M. Gaither
in an apparent attenpt to dislodge the knife fromthe appellant’s
grasp as the appellant sinultaneously approached Damen Smth. The
victim who had al so exited the vehicle, approached the appell ant
from behind while the confrontation between the appellant and
Damen Smth was taking place. It was then that the appellant
turned and fatally struck the victimin the chest wwth the knife.
After the stabbing, M. Mnter struck the appellant across the back
with a bar stool as the appellant approached the owner of the bar
with his knife. Wen the owner pulled out a gun, the appell ant
di scarded the knife and fl ed.

The version of events relayed by the appellant at trial was
quite different fromthat of the other witnesses. According to the
appellant, when he first arrived at Ziggy's he noticed M.
Wal lett’s vehicle. He admtted to carrying the knife with him as
he exited his vehicle, but only because a previous phone
conversation with the victimhad placed himin fear for his life.?
He becane upset when he was denied entrance to the bar, but the

appel l ant mai ntained that he did not want to cause any trouble. As

2According to the appellant, he had spoken to the victimon
t he tel ephone once before, and during that conversation the
victim“made Appellant feel threatened and upset.”
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t he appel |l ant began to wal k away he heard Ms. Wallett call to him
At that point, he saw Ms. O ough, acconpanied by the victim and he
told the victimthat he and Ms. O ough were still seeing each other
and that if the victimwas the sane man that he had previously
spoken to on the tel ephone he did not want any trouble. Wen the
appel  ant and Ms. O ough began to argue, M. Gither rushed toward
the appellant in a “threatening manner.” The appellant becane
angry and wal ked over to the vehicle occupied by Ms. d ough and her
conpani ons, striking the w ndow and kicking the door. The
appel | ant observed Damen Smth exit the vehicle, and the appell ant
attenpted to retreat toward his own vehicle but was stopped by a
blow to the back. Wen he turned around he saw a man with a st ool
in his hand. The appellant also saw Damen Smth comng toward him
and the victimbehind him Damen Smth then began to strike the
appellant in the face with the belt. As the appellant further
testified:
And when it [the stool] hit nme it Ilike
al nrost knocked ne down. Like | said, |
thought I’d ran into a car that was com ng up
t hrough there or sonething, and | gl anced over
my shoulder and all | could see was this guy
standing there and he had a stool in his hand.
And then |, it was like it happened so
fast. | glanced back at M. Smth and he was
i ke wal king towards ne, you know, cause |
wasn’t two foot fromthe car, you know, we was
just that close together.
And then | gl ance over here. It was just

li ke a rhythm thing, because | was standing
right by the car. The car is here, and this,



it, sonebody comng around this side of the
car, which | later |earned was M. Spencer.

* * %

| could see M. Spencer and he had sonet hi ng

black in his hand. | couldn’'t see what it was
because of the light in there.... Next thing
| know, | glance, | look and he’'s maybe |ike a

foot fromnme. And | had ny armup like this,

cause | was protecting ny face from getting

hit with the belt. And then next thing |

know, just glancing. | just pivoted |like, and

went |ike that. And | seen, | seen M.

Spencer turn sideways and back up.
The appellant further mintained that his turning around and
stabbing the victimwas “just like a reflex pivot” and his w el di ng
the knife at the victimwas “a defensive nove just to try to back
himoff.”

The jury obviously chose to believe the testinmony of M.
Cl ough and her conpanions over that of the appellant. After he was
convicted of first degree nurder of the victimand first degree
assault of Damen Smth, the trial court sentenced the appellant to
life inmprisonment plus twenty-five years consecutive. This tinely
appeal foll owed.
Standard of Revi ew
Maryl and Rul e 4-325(c) provides that a trial court “may, and

at the request of any party shall, instruct the jury as to the
applicable law and the extent to which the instructions are

bi nding.” When the trial court does so instruct the jury, it has

a duty “to provide an accurate and conplete statenent of the |law”



Gainer v. State, 40 Md. App. 382, 392 (1978) (enphasis supplied).
We, as a reviewing court, nust determ ne whether “the requested
instruction was a correct statenent of the |law, whether it was
appl i cabl e under the facts of the case; and whether it was fairly
covered in the instructions actually given.” Qunning v. State, 347
Md. 332, 348 (1997) (quoting Gandison v. State, 341 M. 175, 211
(1995), cert. denied, ___ US _ , 117 S. . 581 (1996)); Hlison
v. State, 104 M. App. 655, 660, cert. denied, 340 Md. 216 (1995);
Sangster v. State, 70 M. App. 456, 473 (1987), aff’d, 312 Md. 560
(1988). In making that determnation, we view the instructions as
a whole and not in isolation or out of context. Brooks v. State,
104 Md. App. 203, 213, cert. denied, 339 Ml. 641 (1995).
I nstruction on Sel f-Defense
At trial, the appellant maintained that he acted in self-
def ense when stabbing the victim Thus, inits instructions to the
jury, the trial court included the follow ng:
Sel f-defense, as |I’ve just told you, is a
conpl ete defense and you would be required to
find the Defendant not guilty if all of the
followwng five factors are present. First,
the Defendant was not the aggressor or,
although the Defendant was the initia
aggressor, he did not raise the fight to the
deadly force level; second, that the Defendant
actually believed that he was in i medi ate and
i mm nent danger of death or serious bodily
harm third, that the Defendant’s belief was
reasonabl e; fourth, that the Defendant used no
nmore force than was reasonably necessary to

defend hinself in light of the threatened or
actual force and, fifth, that the Defendant



had a duty, when defending hinself outside of
his hone, to retreat or avoid danger if the
means to do so were within his power and
consistent with his safety. However, where
peril is so immnent that he cannot retreat
safely, he has a right to stand his ground and
defend hinsel f.

(Enphasi s supplied.) The appellant takes issue only with the
italicized portion of the above instruction. Specifically, he
clains that this language in the instruction constituted reversible
error because “it did not adequately instruct the jury on a cruci al
factor in this case, Appellant’s awareness of an avenue of safe
retreat.” At trial, defense counsel excepted to the instruction
given by the trial court and requested, citing the crimnal pattern
jury instructions,® that the jury specifically be instructed as to
the appellant’s awareness of an avenue of retreat. The tria
court, although noting defense counsel’s exception for the record,
did not include the requested nodification in its instructions to
the jury.

In order for an accused successfully to claimself-defense in

the case of a homcide, the follow ng el enents nust be present:

The Maryl and Pattern Jury Instruction dealing with self-
defense provides, in relevant part:

In addition, before using deadly force, the
defendant is required to nake all reasonable
effort to retreat. The defendant does not
have to retreat if ... the avenue of retreat
was unknown to the defendant...

MPJI - Cr 5:07.



(1) The accused nust have had reasonable
grounds to believe hinself in apparent
imm nent or inmmediate danger of death or
serious bodily harm from his assailant or
potential assail ant;

(2) The accused nust have in fact believed
himsel f in this danger;

(3) The accused claimng the right of self-

def ense nust not have been the aggressor or

provoked the conflict; and

(4) The force wused nust have not been

unr easonabl e and excessive, that is, the force

must not have been nore force than the

exi gency denmanded.
State v. Faul kner, 301 M. 482, 485-86 (1984). If all of the
aforenentioned elenents are present, self-defense acts as a
conpl ete defense to the offense and the result is an acquittal
ld. at 485. If, on the other hand, “‘the defendant honestly
believed that the use of [deadly] force was necessary but ... this
subj ective belief was unreasonable under the circunstances,’ an
i nperfect self-defense would exist and the defendant would be
guilty only of manslaughter.” Rajnic v. State, 106 Ml. App. 286,
292-93 (1995) (quoting Dykes v. State, 319 Md. 206, 213 (1990)).

In cases in which self-defense is clainmed, the accused

normally has a duty to retreat. |In other words, except inlimted

ci rcunst ances,* the accused nust nmke all reasonable efforts to

“The accused does not have a duty to retreat, even at the
deadly force level, in the following situations: if the accused
is attacked in his or her own honme, Gainer, 40 M. App. 388; if
the avenue of retreat is unsafe, Barton v. State, 46 MI. App. 616
(1980); if the nonaggressor victimis lawfully arresting the
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w thdraw fromthe encounter before resorting to the use of deadly
force. Corbin v. State, 94 Mi. App. 21, 25 (1992). One exception
to that general rule is where the avenue of retreat, though a
possi bl e neans of escape, is unknown to the accused. It is that
exception which we now consi der.

In the case at bar, the instruction relating to the
appellant’s duty to retreat was taken directly fromour decision in
Lanbert v. State, 70 Md. App. 83, cert. denied, 309 Ml. 605 (1987).
In Lanbert we comment ed t hat

it is the duty of the defendant, when
defendi ng hinsel f outside the home, to retreat
or avoid the danger if the neans to do so are
within his power and consistent wth his
safety. Were, however, the peril is so
i mMm nent that he cannot retreat safely, he has

a right to stand his ground and defend
hi msel f.

ld. at 92. That |anguage was subsequently reaffirnmed in the recent
Court of Appeals decision in Burch v. State, 346 Md. 253, 282-83,
cert. denied, ___ US _ , 118 S. . 571 (1997).

The State maintains that “[t]he trial judge' s definition of
self-defense as a whole, and of the duty to retreat in particular,

was an accurate statenent of the | ong-established |egal standard.”

aggressor; or if the nonaggressor victimis the robbery victim of
t he aggressor. The npbst conmon exception to the retreat rule is
the “castle doctrine”: there is no duty to retreat if one is
attacked in his or her owmn home. See e.g. Gainer, 40 M. App. at
388. Because none of those exceptions is an issue in the case at
bar, we need not discuss them further.
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W agree with the State in one limted regard: the instruction
given by the trial court was an accurate statenent of the law. In
fact, as the trial court readily acknow edged and as previously
di scussed, the instruction was taken practically verbatimfrom our
decision in Lanbert. Qur inquiry cannot end there, however. As
Gai ner makes clear, the trial court has a dual obligation with
regard to jury instructions -- it nmust not only instruct accurately
but also conpletely. This is where we part ways with the State.
The statenent taken from Lanbert was undisputably accurate.
Whet her the neans to retreat are “within his power and consi stent
with his safety” is not the sane thing as whether “the avenue of
retreat is known.” The fornmer inplies a physical ability to
retreat; the latter denotes an awareness of an avenue of retreat,
regardl ess of that physical ability. Thus, the question becones:
Did the appellant successfully generate the issue of whether an
avenue of retreat was known?

It is well-established that, in order to be entitled to a
requested instruction, an accused nust produce “sone” evidence
regardi ng the awareness of an avenue of retreat. In Dykes .
State, 319 M. 206 (1990), the Court of Appeals clarified that
st andar d:

Sonme evidence is not strictured by the

test of a specific standard. It calls for no
nmore than what it says -- “some,” as that word
is understood in comon, everyday usage. It

need not rise to the level of “beyond
reasonabl e doubt” or “clear and convi nci ng” or
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“preponderance.” The source of the evidence

is imuaterial; it my emanate solely fromthe
defendant. It is of no matter that the self-
defense claim is overwhel med by evidence to
the contrary. |If there is any evidence relied

on by the defendant which, if believed, would

support his claim that he acted in self-

defense, the defendant has nmet his burden.

Then the baton is passed to the State. | t

must shoul der the burden of proving beyond a

reasonabl e doubt to the satisfaction of the

jury that the defendant did not kill in self-

def ense.
ld. at 216-17 (enphasis in original); accord Corbin v. State, 94
Md. App. at 26. As previously nentioned, one conponent of self-
defense is the duty to retreat. Thus, if the appellant produced
“sone” evidence that he had no duty to retreat because he was
unaware of an avenue of safe retreat, he would be entitled to a
jury instruction, and the State would thus be saddled with the
burden of proving, beyond a reasonable doubt, that the appell ant
did not avail hinself of a known avenue of safe retreat.

Contrary to the State’s assertions, the appellant did produce
during the trial sone evidence that he was unaware of an avenue of
safe retreat. On direct exam nation, the appellant explained at
| ength that, while outside of Ziggy s after he and Ms. C ough had
argued, he had been surrounded by M. Smth welding a belt, M.
Gaither with a stool in his hand, and M. Spencer with sonmething in
his hand that the appellant believed could have been a weapon. The

appel lant further testified that his turning around and stabbing

the victimwas only “a defensive nove” to “back [the victim off.”
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He al so descri bed how he was “stopped dead in [his] tracks” by a
blow to the back with the bar stool. Additionally, on cross-
exam nation, the follow ng transpired:

Q And, again, nothing was blocking or

preventing you from wal ki ng away at that
time; isn't that correct, sir? Yes or

no?

A The gentleman was way behind ne, ahead
with the stool. The gentlenen was still
with the stool. The gentlenmen hit ne
with the stool, and he just backed up and
he was waving it. It just happened in
matter of -- it just happened al
t oget her.

* * %

Q So you after you were hit with the stool,
at that time, did you call 911 and
conplain again you just been hit with the
st ool ?

A | couldn’t. | nean, they had ne bl ocked
in. The car was in front of nme, one on
each side of ne, and the guy behind ne
with the stool and then | was arrested
after that. (Enphasis supplied.)
The State attenpted to rebut the appellant’s position that he
had no ability to retreat. On direct examnation by the State, M.
Cl ough testified as follows:
Q Now, prior to that tinme [when the
appel lant was swinging the knife], was
t here anyt hing bl ocking M. Redcross from
j ust wal ki ng away?
A No.
Ms. Wallett offered simlar testinmony of the scene just prior to

t he st abbi ng:
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Q Was there anyone standing directly to the
right of M. Redcross?

Not that | know of.

Q Was there anyone standing to the left of
M. Redcross at that tinme?

No.

Q Was there anyone standing behind M.
Redcross at that tinme?

No.

Q When M. Redcross struck M. Smth, was
there anyone to the left of himat that
tinme?

There was no one around him
Left, right or back?
A No, any of them

* * %

Q Was there anything at any tine between
the confrontation M. Redcross to M.
Smth or M. Spencer? Was there anything
physically -- a pole, a car or anything
bl ocking M. Redcross at that tinme?
A No, there wasn’'t.
M. Giither and M. Smth made simlar statenents during the trial.
The foregoing testinony |leaves little doubt that a factual
i ssue existed as to (1) whether the appellant could have retreated
before M. Spencer was fatally wounded, and (2) whether the
appel | ant was aware of an avenue of retreat if one did, in fact,

exi st. Furthernore, the fact that the appellant was the sole

witness to testify that he did not know of an avenue of retreat or
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that he could not feasibly have retreated fromthe confrontation is
of no inport. As this Court has held previously, the issue of
sel f-defense can be generated solely from the uncorroborated
statenents of the accused. Watkins v. State, 79 Ml. App. 136, 139
(1989) (“Although the vast majority of the witnesses testified that
it was the appellant who first picked up the knife and stabbed the
victim the appellant testified otherwse.... Since the appellant
did testify as a conpetent wtness, there was obviously sone
evi dence before the jury which, if believed, generated the issue
calling for the requested instruction.”)(enphasis in original).
Accordingly, although clearly the vast majority of the w tnesses
testified that the appellant had, in fact, an avenue of safe
retreat available to him the appellant testified to the contrary,
and his uncorroborated testi nbny was enough to generate the issue.

In sum the appellant’s position that he did not retreat
because he was unaware of a safe avenue of retreat was “supported
by the evidence.” Lanbert v. State, 70 Md. App. at 9l. It was
not, however, “fairly covered by the instructions actually given,”
and the trial court thus erred in refusing to give the requested

i nstruction.

JUDGVENTS REVERSED;, COSTS TO BE PAI D
BY BALTI MORE COUNTY.
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