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Thisisacaseaisng out of apetition for rdief under the Post Conviction Procedure Act, Maryland
Code (1957, 1996 Repl. Val., 2000 Supp.) Article 27, § 645A, dleging ineffective ass stance of counsd
under the Sixth Amendment to the United States Condtitution. The question wemust decideiswhether
Petitioner’ sfederd condtitutiond right to effective ass sance of counsd under the Sixth Amendment was
violated becausehistria counsd wasunawarethet, based on ArtidelV, 8 8 of theMaryland Condtitution,
Petitioner, whowascharged with first degree murder and subject to the death pendty, had an autométic
right to removethe caseto another county. The Circuit Court for Allegany County granted Petitioner a
new trid, and the Court of Specid Apped sreversad the Circuit Court. ThisCourt granted the Petition for

Writ of Certiorari, and we shall affirm the Court of Special Appeals.

l.

Joseph Marlo Redman, Petitioner, wasindicted in 1994 by the Grand Jury for Allegany County
for first degree murder, robbery, attempted first degree rgpe and other rdated offenses. The Statefiled
anoticeof intention to seek the degth pendty. Thejury convicted Petitioner of first degree murder and
attempted first degreerape. Petitioner waived hisright to be sentenced by the jury and eected to be
sentenced by thecourt. See Maryland Code (1957, 1996 Repl. Vol., 2000 Supp.) Art. 27, 8 413(b)(3);
Warev. Sate, 360 Md. 650, 663, 759 A.2d 764, 770 (2000). The court sentenced Petitioner tolife
without paroleon the murder conviction and to ten years consecutive on the attempted rgpe conviction.
In an unreported opinion, the Court of Special Appeals affirmed the judgments of the Circuit Court.

On April 11, 1997, Redman filed in the Circuit Court a Petition for Post Conviction Relief,

contending, inter alia, that histria counsd rendered ineffective assi stance by failing to seek achange of
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venue. Petitioner argued that becausehistria counsd wasunaware of theMaryland condtitutiona right
affording automatic remova incapital cases, hisperformance was deficient under the Sxth Amendment.

At the pogt-conviction hearing, Petitioner’ strid counsd admitted that he was unaware thet acapital
defendant hastheright of automatic remova of the caseto another county. He consdered filingamoation
for changeof venue, but condluded thet it wasnot in Petitioner’ sinterest to do sofor severd reasons. Frg,
hefdt that seeking remova would have been adouble edged siord because acourt hearing onthemation
would likely have generated publicity anew.* Second, because adefendant cannot sdlect the new courty,
remova could put adefendant in aworse pogition becausethe case could beremoved toa lessfavoradle
county.” Heaso weighed theimpact of remova inlight of theracia aspect of the case and any potential
local biases and prejudices.®

Defense counsd then addressed his preparation for voir dire and the procedures he followed during
thejury sdection process. He stated that he consulted with acolleaguewho had tried adesth pendty case
andwho hed provided himwith samplevoir direquestions. Counsdl testified thet, a the conduson of the

voir dire, he was satisfied with the impartiality of the jury.

Despite goparent initid locd mediainterest in the crime and the charging of Redman, the media
had ignored the casefor the three months prior to when Redman’ strial counsal decided not to seek
removal.

%t gppearsthat Redman’ stria counsa meant, by lessfavorable, acounty that may havehad a
history of imposing a sentence of death more often than Allegany County.

3Redman is African-American and the victim was Caucasian.
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Petitioner tegtified a the hearing that hewanted his caseremoved from Allegany County and thet
he had expressed hisdesireto hisatorney.” Hedid not know, and hislawyer did not inform him, that he
had an automatic removd right. He stated that, had heknown of theright, hewould have* demanded’ to
exercise it.

Thetrial court granted post-conviction relief and ordered anew trial. The court held:
“Whileitisnot adue processviolaion if [the] accused isnot advised of theright, counsd’ sfallureto advise
Petitioner of theright castssignificant doulbt upon thefundamentd religbility of the proceeding intermsof
an ineffective assistance of counsel analysis’ (interna citation omitted).

The State’ sApplication for Leaveto Apped wasgranted by the Court of Specid Appeds, and
that court reversed the post-conviction court. Weissued aWrit of Certiorari on Petitioner’ smotion and
affirm the intermediate appellate court.

Petitioner arguesthat heisentitled to anew trid with the autométic right of remova becausehis
trial counsdl did not fileasuggestion of removd at his1994 trial. Hemaintainsthat counsdl’ slack of
knowledgeof ArtidelV, §8(b) of the Maryland Contitution contituted ineffective assistance of counsdl
under the Sixth Amendment. Relying primarily on Arizonav. Fulminante, 499 U.S. 279, 111 S. Ct.
1246, 113 L. Ed. 2d 302 (1991), he argues that prejudice should be presumed because the right of

remova isafundamenta right or qudifiesasastructura error not susceptibleto establishing prgjudice.

“Redman’ s trial counsel testified he did not recall whether Redman wanted the case removed.

>Petitioner isingppropriately scrambling theeggsof Arizonav. Fulminante, 499 U.S. 279, 111

S. Ct. 1246, 113 L. Ed. 2d 302 (1991), and Strickland v. Washington, 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674 (1984). Fulminante was arefinement of the federd harmlesserror analys's;
Srickland involved an evauation of counsel’ s performance and an assessment of prejudice. Our
(continued...)
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Hefurther arguesthat assuming, arguendo, that hemust prove prgudice, thedenid of theright to make

his defense before a different jury constitutes prejudice.

*(...continued)
research hasdisclosed only onecaseactudly goplying Structurd error andysisasapart of the Srickland
pregjudice inquiry. See McGurk v. Stenberg, 163 F.3d 470 (8th Cir. 1998).

In Arizonav. Fulminante, 499 U.S. 279, 307-09, 111 S. Ct. 1246, 1264-65, 113 L. Ed. 2d
302 (1991), the Supreme Court distinguished between mere“trid error” susceptibleto harmlesserror
assessment, and errorsthat amounted to “ sructurd defects’ inthetrid itsdf. A “trid error” isan error
“which occurred during the presentation of the caseto thejury and which may therefore be quantitatively
assessed in the context of other evidence presented in order to determine whether itsadmissionis
harmless.” Id. at 307-08, 111 S. Ct. at 1264, 113 L. Ed. 2d 302. A structural error isan error that
afects”theframework withinwhich thetria proceeds, rather then Smply anerror inthetrid processitsdf.”
Id. at 310, 111 S. Ct. at 1265, 113 L. Ed. 2d 302. Such errors affect the entire tria processitself,
affecting the conduct of thetrid from beginningtoend, seeid. at 309, 111 S, Ct. at 1265, 113 L. Ed. 2d
302, and* necessarily render atrid fundamentaly unfair.” Rosev. Clark, 478 U.S. 570,577,106 S. Ct.
3101, 3106, 92 L. Ed. 2d 460 (1986). Itisbecausedructura error isimpossibleto quantify thet it defies
andyssby the harmless error standard. The Supreme Court concluded that, when structurd error is
present, the“crimind trid cannot reliably serveitsfunction asavehiclefor determination of guilt or
innocence,” thereby mandating reversd of the conviction. Fulminante, 499 U.S. a 307-08, 111 S. Ct.
at 1265, 113 L. Ed. 2d 302.

AsintheCronic presumed prejudice cases, see United Satesv. Cronic, 466 U.S. 648, 104
S. Ct. 2039, 80L. Ed. 2d 657 (1984), the Supreme Court hasfound an error to be structura and subject
to automatic reversal in avery limited number of cases. See Johnson v. United Sates, 520 U.S. 461,
468,117 S. Ct. 1544, 1549, 137 L. Ed. 2d 718 (1997). Moreover, in those caseswherethe Supreme
Court, andindeed other courts, havefound structura error mandating autométicreversd, theerrors gopear
to be of congtitutiona magnitude. SeeDuestv. Sngletary, 997 F.2d 1336, 1338 n.3 (11th Cir. 1993),
cert. denied, 510 U.S. 1133, 114 S. Ct. 1107, 127 L. Ed. 2d 418 (1994) (“ Structural defects. . .
involve deprivations of condtitutiona protections o basic that in their absence no crimind trid can be
deemed reliable...”); Lyonsv. United Sates, 683 A.2d 1066, 1071 (D.C. 1996) (Fulminante’s
discusson of “dructurd defects’ gpplied only to certain conditutiond errorsthat weretoo fundamentd to
be harmless). Such defectsinclude a defective reasonable doubt ingtruction, see Qullivan v. Louisana,
508 U.S. 275,113 S. Ct. 2078, 124 L. Ed. 2d 182 (1993); racid discrimination in grand jury sdection,
see Vasquezv. Hillery, 474 U.S. 254, 106 S. Ct. 617, 88 L. Ed. 2d 598 (1986); denia of apublic
trid, seeWaller v. Georgia, 467 U.S. 39, 104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984); total deprivation
of counsel, see Gideon v. Wainwright, 372 U.S. 335,83 S. Ct. 792, 9 L. Ed. 2d 799 (1963); and a
judge who is not impartial, see Tumey v. Ohio, 273 U.S. 510, 47 S. Ct. 437, 71 L. Ed. 749 (1927).
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The State’ sargument isthreefold. Firg, the State arguesthat counsel’ s performance was not
deficient because whether heknew that remova was ameatter of right in acapital case mattersnot; the
decison to ssek removd remainsamatter of trid tactics and counsd evauated properly the congderations
infiling asuggestion of removd. In short, the State maintainsthat tria counsal’ s adviceto Petitioner not
to seek removal should be viewed asareasonable professiond judgment.® Second, the State argueslack
of prgudice. Third, citingthe Maryland Condtitution, Art. 1V, 8 8(c), the State arguesthat Petitioner isnot
entitled to anew trid becauss, a any new trid, hewould not be entitled to automatic remova asameatter

of law.

.
The Maryland Constitutional Right, Art. IV, 8 8
Article IV, § 8(b) of the Maryland Constitution provides as follows:

Indl casesof presentmentsor indictmentsfor offensesthat are
punishable by desth, on suggestioninwriting under oath of either of the
partiesto the proceedingsthat the party cannot have afar and impartia
trid inthe court in which the procesdings may be pending, thecourt shdll
order and direct the record of proceedings in the presentment or
indictment to betranamitted to Someother court having juridictioninsuch
case for trial.’

Wergect out of hand the State’ sargument that defense counsd’ s blunder” inthiscase wastria
drategy. We cannot fathom how counsel’ sconduct can be considered trid strategy if counsel did not
know of the removal right.

Indl other noncapita crimind anddvil cases, theright of remova isdiscretionary. ArtidelV, §
8(c) of the Maryland Constitution states:

Indl other casesof presentment or indictment, and indl suitsor
(continued...)
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See Maryland Rule 4-254(b)(1) (implementing the constitutional provision).

Theright of removal isabsolute where the crimina offenseis punishable by degth. See MD.
CONST. art. 1V, § 8(b); Maryland Rule 4-254(b)(1); Johnson v. Sate, 271 Md. 189, 191, 315A.2d
524, 526 (1974). Writing for the Court in Johnson, Judge Eldridge stated:

ArticlelV, 88, of the Maryland Condtitution givesacrimina
defendant an absoluteright of removad to another court if heischarged
with an offensewhichisor may be* punishable by desth.” Heneseddono
morethan filein writing, under oath, asuggestion that he* cannot havea
fair and impartid trial inthe court” inwhich the caseispending. In
criminal cases not punishable by degath, the constitutional provision
requiresthe defendant to go further and “ makeit satisfactorily appear to
the Court that such suggestionistrue, or that thereisreasonable ground
for the same.”

Johnson, 271 Md. at 191, 315 A.2d at 526.

’(...continued)

actionsa law or issuesfrom the Orphan’s Court pending in any of the
courtsof law inthis State which have jurisdiction over the cause or case,
in addition to the suggestion inwriting of ether of the partiesto thecause
or casethat the party cannot have afar and impartid trid inthecourtin
which the cause or case may be pending, it shdl be necessary for the party
miking the suggestion to makeit satisfactorily gppear to the court that the
suggestionistrue, or that there isreasonable ground for the same; and
thereupon the court shall order and direct the record of the proceedings
in the cause or case to be transmitted to some other court, having
juridictioninthe causeor case, for trid. Theright of remova dso hdll
exig on suggesioninacause or caseinwhich dl thejudges of the court
may bedisqudified under the provisonsof thisCondiitutiontost. The
court to which the record of proceedingsin such suit or action, issue,
presentment or indictment istransmitted, shall hear and determinethat
causeor caeinthe same manner asif it had been origindly indituted in
that Court. TheGenerd Assambly shdl modify theexiginglaw asmay be
necessary to regulate and give force to this provision.
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In Hedlop v. Sate, 202 Md. 123, 126, 95 A.2d 880, 881 (1953), Judge Delaplaine traced the
history of theright of removal and noted that, athough the history is checkered, the right has nonethdless
been conddered of such Sgnificancethat it has been incorporaied in someformin theorganic law of this
State for more than acentury and ahdf. InJanuary 1805, the Legidature passed an Act proposing an
Amendment to the Condtitution of 1776 that, inter alia, gave courtsdiscretion to remove criminal cases
whereany party suggested inwriting thet afair and impartid trid could not be had in the court inwhich the
casewaspending. Seeid. at 126-27, 95 A.2d & 881. TheAct waslater confirmed, and adiscretionary
right of removal indl crimina cases became part of the Maryland Congtitution. The Congdtitutional
Convention of 1851 revised this provison by diminating the discretionary aspect and gave theright of
remova tothedefendantinevery crimina case. Reportsof grossabuse® of theunlimited removal right led
the Condtitutiona Convention of 1864 to return the power of remova to the court’ sdiscretion, and the
Congtitution was amended to so provide. SeeMD. CONST. art. 1V, § 9 (amended 1864); Hedop, 202
Md. a 127-28,95 A.2d a 882. Therulewasagan changed by the Congtitutiona Convention of 1867,
removing once morethe court’ sdiscretion and making theright automatic. SeeMD. CONST. at. 1V, §
8 (amended 1867); Hedop, 202 Md. at 127-28, 95 A.2d at 882. In 1874, the Legidature, again hearing
reports of abuseof the unlimited removal right, proposed an Amendment to the 1867 Condtitution to
provide automatic remova only inthose cases where the crime was punishable by death. See Hedop,

202 Md. & 129, 95 A.2d at 882 (citing 1874 Maryland Laws, ch. 364). This Amendment wasrdtified

¥Hed op pointsout that theautometi c right of remova “had caused long postponement of trid and
in addition had caused wadte of time and money because the witnesseswere compdled to travel to some
other county seet, when actudly the party who gpplied for theremovd could havehad afar andimpartia
trial inthe court wherethe case originated.” Hedopv. Sate, 202 Md. 123, 127-28, 95 A.2d 880, 882
(citing Debates of the Constitutional Convention of 1864 at 1403-1405).
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by theMaryland votersin 1875 and reflectsthe current congtitutiond provision authorizing unlimited
removal in criminal cases where the penalty may be desath.

A review of thehistory of theremova provison demondrates* ashifting concern between having
abroad right of remova and having avery limited right because of the abuse associated with requestsfor
remova.” Johnson, 271 Md. a 194, 315 A.2d a 527-28. The current verson reflectsa narrow right,
goplicableonly to those casesdigiblefor the death pendty. Noting thet no other intent isreveded by the
condiitutiond higtory, we observed that “[i]f wewereto hold that the absolute right of removal goplied to
certain offensesformerly punishable by degth, wewould be broadening theright, not limitingit.” Id. a
194-95, 315 A.2d at 528 (emphasisin original).

The purpose of theremovd provisonisto provide for amethod of escapefrom loca community
prgudiceandtoalow for acaseto betried inadifferent locdity, freefromtheloca community influence,
bias, or prejudicetha might ariseinthelocaleinwhich the case originated. Today, however, theright
dealyislimitedto capitdl cases. We have dated that “thereisno bedsin thelanguage of the condtitutiondl
provison reating to remova for inferring any purpose other than providing an additiona procedura
safeguardin acasewhereacrimind defendant might infact beputtodeath.” Id. at 193, 315 A.2d a 527.

Petitioner arguesthat, becausehistrid counsd did not filefor remova of hiscaseto another county,
heisentitied to anew trid with theautomatic right of remova. Thereisno authority for thisCourt, or the
Circuit Court, to grant himthat right. The source of theright to automatic removd, inthefird indance, is

the Maryland Contitution. At any subsequent trid, Petitioner could not bedigiblefor the death pendty.’

“Petitioner would not bedligiblefor the desth pendity if heweretorecaiveanew trid. SeeHarris
v. Sate, 312 Md. 225, 239, 539 A.2d 637, 644 (1988). Where adefendant hasrecelved a sentence
(continued...)



-O-
Asweindicated in Johnson, if wewereto afford the unlimited right of removd intheingtant case, where
the deeth pendty wasonly formerly available, wewould be broadening theright, something wearewithout

the authority to do. Seeid. at 194-95, 315 A.2d at 528.

[1.
I neffective Assistance of Counsel
Inorder to assessthe adequiacy of counsd’ srepresentation under the Sixth Amendment, wegpply
the standards enunciated by the Supreme Count in Srickland v. Washington, 466 U.S. 668, 104 S.

Ct. 2052, 80 L. Ed. 2d 674 (1984).°° See Williamsv. Taylor, 529 U.S. 362, 120 S. Ct. 1495, 146

%(...continued)
lessthan deeth following asentencing hearing, the Fifth Amendment’ s Double Jeopardy dause protectsa
defendant from retrial on theissue of punishment. See Bullington v. Missouri, 451 U.S. 430, 101 S.
Ct. 1852, 68 L. Ed. 2d 270 (1981).

InBullington, 451 U.S. at 446, 101 S. Ct. at 1862, 68 L. Ed. 2d 270, the Supreme Court held
that, once a defendant has been tried for a capita crime and, asthe result of a separate sentencing
proceeding that “resemblesatrid ontheissueof guilt or innocence,” the desth pendty was not imposed,
adefendant may not be retried and sentenced to death. The Court reasoned that “the sentence of life
Imprisonment which petitioner received a hisfirg trid meant that ‘the[trier of fact] hasdready acquitted
the defendant of whatever was necessary toimposethe death sentence’” Id. at 445, 101 S. Ct. a 1861,
68 L. Ed. 2d 270 (citation omitted). Once the State has failed to justify the desath penalty in its
“* opportunity to offer whatever proof it could assemble, the Stateisnot entitled to another.”” 1d. at 446,
101 S. Ct. at 1862, 68 L. Ed. 2d 207 (internd citation omitted). To alow the State to seek the degth

penalty a second time would violate the Double Jeopardy clause of the Fifth Amendment. Seeid.

ThisCourt recognized, in Harris, 312 Md. at 239, 539 A.2d at 644, that Maryland’ scapita
sentencing procedure, like the sentencing procedurein Bullington, affords adefendant protections
characterigtic of acrimind trid. 1tincludesthe presentation of evidence and the opportunity for rebuttal
and aggravating and mitigating factorsmust be proven beyond areasonabledoubt. SeeMaryland Code
(1957, 1996 Repl. Vol., 2000 Supp.) Art. 27, 8 413.

Thedissent takesissue with the Court’ s gpplication of the Srickland andysis. Seedissenting
op. a 4 (sating “ Srickland should not be the be dl and end Al of condtitutiond interpretation, evenin
(continued...)
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L. Ed. 2d 389 (2000); Wigginsv. Sate, 352 Md. 580, 724 A.2d 1 (1999), cert denied, 528 U.S.
832,120 S. Ct. 90, 145 L. Ed. 2d 76 (1999); Oken v. Sate, 343 Md. 256, 681 A.2d 30 (1996), cert.
denied, 519 U.S. 1079, 117 S. Ct. 742, 136 L. Ed. 2d 681 (1997); Bowersv. Sate, 320 Md. 416,
578 A.2d 734 (1990). Asthe Supreme Court enunciated, to establish adam of ineffective asssance of
counsel, Petitioner must prove “that counsel’ s performance fell below an objective standard of
reasonableness and that the deficient performance pre udiced the defense, which requires ashowing thet
thereisareasonable probability that, but for counsd’ sunprofessond errors, theresult of the proceeding
would have been different.” Williams, 529U.S a 391, 120 S. Ct. a 1511-12, 146 L. Ed. 2d 389. See
Bowers, 320Md. a 427,578 A.2d a 739 (holding that, to estabolish prg udice, Petitioner must show that
thereisasubgtantia posshility thet the result would have been different). Thus, theinquiry hastwo fod:
firg, aperformance evduation under prevailing professond norms; and second, aninquiry into whether
the defendant suffered prgudice asaresult of deficient performance. The prg udice component of the
Srickland test “focuses on the question whether counsd’ sdeficient performance rendersthe result of the
trid unreliable or the proceeding fundamentally unfair.” Williams, 529 U.S. & 393n.17, 120 S. Ct. &

1513 n.17, 146 L. Ed. 2d 389.

19(....continued)
apog-conviction context”). Whether thedissent likesit or not, the United States Supreme Court hasmade
it patently clear that the Strickland analysis controls in assessing whether, under the Sxth
Amendment, effective assstance of counsal hasbeen denied. See, eg., Williamsv. Taylor, 529 U.S.
362, 393, 120 S. Ct. 1495, 1513, 146 L. Ed. 2d 389 (2000) (noting that “[c]ases such as Nix v.
Whiteside, 475 U.S. 157, 89 L. Ed. 2d 123, 106 S. Ct. 988 (1986), and Lockhart v. Fretwell, 506
U.S. 364,122 L. Ed. 2d 180, 113 S. Ct. 838 (1993), do not justify adeparturefrom astraightforward
gpplication of Srickand when theineffectiveness of counse does deprive the defendant of asubstantive
or procedural right to which the law entitles him”).

Moreover, evenif wewereto andyzethe daim under Article 21 of the Maryland Dedlaration of
Rights, our analysis would not be any different.
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We agree with the post-conviction court’ s conclusion that trial counsdl’ s performance was
subgtandard. Redman’ strid counsd admitted that hewas unaware of theMaryland congtitutiond right of
automaicremovd incapitd cases. Faluretoinform Redmean of thisright was defident performanceof his
duties as counse.

Thisconcluson leads usto the second question: whether the deficient performance prejudiced
Petitioner. Toestablish prejudice, Petitioner must show that thereisasubgtantial possibility thet, but for
counsel’ sunprofessond error, the result would have been different. See Bowers, 320 Md. at 427,578
A.2d at 739.

We addressfirg Petitioner’ sargument that prej udice should be presumed. The Supreme Court
fashioned an exception to the Srickiand prejudice prong in United Statesv. Cronic, 466 U.S. 648,
658, 104 S. Ct. 2039, 2046, 80 L. Ed. 2d 657 (1984), reasoning that “there are circumstancesthat are
30 likely to prejudicethe accused that the cot of litigating their effect inaparticular caseisunjudtified.”
The Cronic Court, actualy in dicta, stated that in rare circumstances, prejudice might be presumed
“without inquiry into counsel’ sactud performanceat trid.” Id. at 662,104 S. Ct. at 2048, 80L. Ed. 2d
657. The Supreme Court noted:

Circumgtancesof that magnitude may be presant on some occasonswhen

although counsdl isavailable to assist the accused during trial, the

likelihood that any lawyer, even afully competent one, could provide

effective assistance is so small that a presumption of prejudiceis

appropriate without inquiry into the actual conduct of the trial.
Id. & 659-60, 104 S. Ct. at 2047, 80 L. Ed. 2d 657. Thus, the Court carved out anarrow exception to
thegenard rulethat inineffective asssance of counsd casesunder the Sxth Amendment, adefendant must

prove that he or she was prejudiced by counsel’ s deficient performance.
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In consdering the presumed preudice exception of Cronic, the United States Court of Apped's
for the First Circuit said the following:

But, the gpproach suggested in thissatement isin dl eventsthe exception,
not the rule---and it can be employed only if the record reveals
presumptively prgudicia circumstances such asan outright denid of
counsd, adenid of theright to effective cross-examination, or acomplete
fallureto subject the prosecution’ scaseto adversarial testing. The
Cronic Court itself warned that, in most cases a showing of actual
prejudice remained anecessary eement. The Court stated: “thereis
generaly no basisfor finding aSixth Amendment violation unlessthe
accusad can show how spedific errorsof counsd undermined therdiability
of the finding of guilt.”

Scarpav. Dubois, 38 F.3d 1, 12 (1t Cir. 1994) (citation omitted). In rgecting an expansve reading
of the Cronic language, the Scarpa court interpreted the exception as follows:

In our view, the Court’ slanguagein Cronic was driven by the recognition
that certain types of conduct arein general so antithetic to effective
assistance --- for example, lawyerswho leave the courtroom for long
dretchesof timeduring trid are unlikely to be stellar advocatesin any
meatter ---that acase-by-case andysissmply is not worth the cost of
protracted litigation. No matter what thefactsof agiven casemay be, this
sort of conduct will dmogt dwaysresultin prgudice. But atorney errors
particular to the facts of an individua case are qualitatively different.
Virtualy by definition, such errors* cannot be classified according to
likelihood of causing prejudice” or “ defined with sufficient precisonto
inform defense attorneys correctly just what conduct to avoid.”
Conssguently, the Court hasdedined to accord presumptively prgudicid
status to them.”

Id. at 12-13 (citations omitted).
Other courts have been very cautiousin presuming prejudice and require ashowing of actua
prejudicein most cases. See, e.g., United Satesv. Thompson, 27 F.3d 671, 676 (D.C. Cir. 1994),

cert denied, 513 U.S. 1050, 115 S. Ct. 650, 130 L. Ed. 2d 554 (1994); United Statesv. Baldwin,
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987 F.2d 1432, 1437-38 (9th Cir. 1993), cert. denied, 508 U.S. 967, 113 S. Ct. 2948, 124 L. Ed. 2d
696 (1993); Mclnerey v. Puckett, 919 F.2d 350, 352-53 (5th Cir. 1990); United Statesv. Reiter,
897 F.2d 639, 644-45 (2d Cir. 1990), cert. denied, 498 U.S. 990, 111 S. Ct. 59, 112 L. Ed. 2d 34
(1990); Hendersonv. Thieret, 859 F.2d 492, 499-500 (7th Cir. 1988), cert. denied, 490 U.S. 1009,
109 S. Ct. 1648, 104 L. Ed. 2d 163 (1989). Courts have applied the Cronic presumed prejudice
exception in cases where no attorney gppeared, see United Satesv. Mateo, 950 F.2d 44, 48-50 (1t
Cir. 1991); wheredefense counsd sat mute throughout the entire re-sentencing proceeding, see Tucker
v. Day, 969 F.2d 155, 159 (5th Cir. 1992); and where defense counsdl was absent from the courtroom
during acritica stage of thetrid, see Greenv. Arn, 809 F.2d 1257, 1259-64 (6th Cir. 1987), vacated,
484 U.S. 806, 108 S. Ct. 52,98 L. Ed. 2d 17 (1987), reinstated, 839 F.2d 300 (1988), cert denied,
488 U.S. 1034, 109 S. Ct. 847, 102 L. Ed. 2d 979 (1989) (holding that absence of defense counsel
during cross-examination of key government witness by atorney for acodefendant was presumptively
prgudicid). Proof of actud preudice”is. . . required where thefundamenta fairnessof thechdlenged
proceeding has not been affected and theintegrity of thelega process has not been jeopardized.” United
Sates v. Svanson, 943 F.2d 1070, 1073 (9th Cir. 1991).

Counsdl’serror inthis caseisnot the typeinwhich prejudice will be presumed. Aswe have
explaned, the Maryland condtitutiond right of automatic removal istriggered by filing asuggestion of
removd by ether the State or the defendant. Ordinarily, acapitd defendant will discusstheright with
counsdl and decide whether to file asuggestion of removal, inwriting, under oath sating thet he or she

“cannot haveafar andimpartid trid inthe court” inwhich thecaseispending. MD. CONST. art. 1V, §
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8(b). Neither party isreguiredto exercisetheright.™ Thus, trid counsd’ sfailuretoinform Petitioner of
his congtitutiond right to automatic removal, without more, does not necessarily render theresulting
crimind trid fundamentally unfair or unrdiable. Unlikecounsd’ sabsenceduring acriticd part of thetrid
or counsd remaning slent throughout thetrid, failing to removeatrid isnot acrcumsance“so likely to
prejudice the accused thet the codt of litigeting [itg] effect inaparticular caseisunjudtified.” Cronic, 466
U.S a 658,104 S Ct. at 2046, 80 L. Ed. 2d 657. If it were otherwise, theright of remova would not
be optional.

Srickland requires an inquiry into the existence of actud prejudice. Petitioner must show that
“‘that thereisasubstantial possihility that, but for counsel’ sunprofessional errors, theresult of the
proceeding would have been different.’”” Perryv. Sate, 357 Md. 37, 80, 741 A.2d 1162, 1185 (1999)
(quoting Okenv. State, 343 Md. 256, 284, 681 A.2d 30, 44 (1996)). See Bowersv. Sate, 320 Md.
416, 425-27, 578 A.2d 734, 738-39 (1990).

The Court of Specid Apped's, incongdering the prg udice prong of Srickiand, concluded thet
Respondent falled to shoulder hisburden to establish prgudice. Writing for adivided pand, Chief Judge
Joseph F. Murphy, Jr. explained:

Inthiscasg, if (1) the State had not sought the deeth pendty inthefirst
place, and (2) appellee sright of remova would therefore have been
controlled by Maryland Rule 4-254(b)(2), the considered
recommendation againg filing asuggestion of remova would not have
been deficient inany way, becausethe* cos/benfit” andyssundertaken
by gopdles scounsd waswe| within therange of competent professond

judgment in anon-capital case. Because gppelee was not sentenced to
death, itisclear that thisisacasein which the* outcome determination”

"Had Petitioner received the desth pendty, he woul d have been deprived of an added procedura
protection entitling him to a new trial with the automatic right of removal. Thisis not such a case.
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test favorsthe State rather than the petitioner. Prgudiceistherefore
lacking as a matter of law. (footnotes omitted).

We agree.

Wehold that Petitioner has not satisfied the prgudice prong of the Srickland andyss. He has
not met his burden to esablish that, but for counsd’ serror, thereisasubgtantid posshility thet the outcome
of thetrid would have been different. Petitioner did not recaive the deeth pendity; hislawyer consdered
the costs and benefits of removal, and hislawyer conducted a professional and extensivevoir dire
examination of thejurors. Hewassatisfied, after jury salection, that animpartid jury had beenimpanded.
Therecordisdevoid of any evidence suggesting that Petitioner wasdenied afar trid in Allegany County.
In sum, Petitioner smply has adduced no evidence that the proceeding was fundamentally unfair or
unreliable.

We asonead to focus on the purpose of the Maryland Condtitutiond right.” Aswehave pointed
out, itisto provide an additional procedural safeguardin acasewhereacriminal defendant might
infact be put to death. Because death isindeed different, courts have provided many additional or
heightened procedural safeguardsin capital cases.

The case of Rembert v. Dugger, 842 F.2d 301 (11th Cir. 1988), cert denied, 488 U.S. 969,

109 S. Ct. 500, 102 L. Ed. 2d 536 (1988), isingructive. Inadesth pendty proceeding, Rembert was

“Thedissent is premised upon abelief that Petitioner was denied aright guaranteed by the
Maryland Condtitution. Seedissentingop. at 1. Thisisnot so. Inasmuch asPetitioner never requested
removal of hiscase, hewasnot denied aright under the Maryland Constitution. Theonly question
Petitioner raised before this Court iswhether hewas denied hisright to effective ass stlance of counsd under
the Sixth Amendment to the United States Constitution.

If Petitioner had asked for and had been denied hisright of removal, our analysiswould be
different. The casewould then beinthepodureof an ArtidelV, 8§ 8 vidlaion, and Maryland conditutiond
law would apply, not the law of effective assistance of counsal.
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charged withfirst degreemurder and attempted armed robbery. Threetimesduringthejury trid, Rembert
attempted to waive the statute of limitationsfor thelesser included offenses of thefirst degree murder
charge. Under Horidalaw, inafirst degree murder case, thejury must beingructed on the lesser offense
of second degree murder, except wherethe satute of limitationshasrun onthelesser offense. 1d. at 302
n.2 Thetria court would not accept the waiver and refused to instruct the jury on the lesser charges
because they were barred by the applicable statute of limitations.

Rembert was convicted of first degreefel ony murder, with arecommendation of alife sentence,
which thejudgeimposed. Rembert sought habeas corpusrdief in the United States Didrict Court for
theNorthern Didrict of Horida. Thedidrict court denied relief and the United States Court of Appeds
for the Eleventh Circuit effirmed. Seeid. at 301. The court held thet thetrid court erred in not accepting
Rembert’ swaiver of thegatute of limitations. |d. a 303. The court pointed out that, notwithstanding the
datelaw ontheeffectivenessof waver, the® right tolesser included offenseingtructionsin capital cases
IS, however, amatter of federd condtitutiond law.” 1d. a 302 (citing Beck v. Alabama, 447 U.S. 625,
100S. Ct. 2382, 65 L. Ed. 2d 392 (1980)) (emphasis added). Although in this desth penalty case, the
jury had beforeit two options---degth or lifeimprisonment---it “ did not have beforeit the ‘ third option’
of convicting and sentencing Rembert for alesser included offense of first degree murder.” 1d. at 303
(quoting Beck, 447 U.S. at 637, 100 S. Ct. at 2389, 65 L. Ed. 2d 392).

Concluding that the case was no longer acapita case, however, the court affirmed, denying
Rembert anew trial. The court reasoned as follows:

Theconditutiond violation must, however, beassessedinlight of thetrid

court’simposition of alife sentence. When Rembert received alife
sentence, theconcern that gaveriseto theright waseliminated. The
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danger of an unwarranted desth sentence ended when Rembeart wasgiven
life. The condtitutiond error by thedatetrid judgeinthiscaseinfaling to
instruct thejury concerning lesser included offenses was rendered
harmless by the jury’ simposition of alife sentence.
Id. (footnote omitted).

Smilarly, intheinstant case, theerror must be assessed inlight of thelife sentenceimpaosed and
the purpose of theright a issue. Thiscaseisno longer acapital case, and a any retrid, wereweto order
one, Petitioner would not be entitled to the heightened procedurd protectionsof acapitd case. Hewould
not be entitled to the benefit of the automaticright of remova but would be subject to the discretionary
provision. Consequently, one more fair trial would not revive the lost chance.

Weholdthat thetrid court wasclearly erroneousin granting Petitioner post-conviction relief.
Petitioner is not entitled to a new trial.

JUDGMENT OF THE COURT OF SPECIAL

APPEALSAFFIRMED. COSTSTO BE PAID
BY PETITIONER.




Dissenting Opinion by Cathell, .J.:

| respectfully dissent. The mgjority, inmy view, misconstruesthe purpose of the Maryland
condtitutiona automaticright of remova indesth pendty cases. Much of what themgority says, is, asl
view it, not rlevant to theissuewe shouldresolve. | percaivetheright of removd in adesth pendty case
to beaparamount, if not fundamenta, right of adefendant. Theright of removd isaddressed a insuring
afair and impartid trid of thefacts, and itsdenid isan ingppropriate denid of afarr trid becausethe
congtitutiond right, in my view, assumesthe exigence of prgudiceinitsviolaion. Had Redman’scounsd
requested such aremova, and thetrid court denied it, and the issue been presented on direct apped, |
have no doubt wewould havefoundtheright to be sufficiently fundamentd to condtitute prgudiceinand
of itsdf. However, the primary function of themgority’ sposition, it gppearsto me, isto usethe second
prong of Srickland, in apost-conviction context, to require petitioner to prove prgudice, and, indoing
90, themgority diminatesaright guaranteed by the Maryland Conditution. Thefect thatinthe casea bar
petitioner did not receive adeath sentence, does not change theimpact of his counsd’ sincompetence, in
respect to whether he had afair trid asto guilt or innocence. He was entitled to have histrid in any
jurisdiction other thantheonewhereit washdd. Anover-rigid compartmentaization of thiscaseintoa
pure Srickland andyss, cannot hidethefact that he has been denied acondtitutiona right to which he
wasentitled. Themgority, in essence, holdsthat because hedid not receive the pendty of degth, itis
rdaivey immaterid whether hewasdenied afair trid asto guilt or innocence by ajury that may have been
influenced by the publicity surrounding the case, or by its racial aspects.

Themgority, rdying, in part, onfederd drcuit cases addressng other issues, makesthe subseguent

impaosgition, or non-imposition of the desth pendty, when considering the matter of remova in apost
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conviction proceeding, oneof thedeterminativefactorswhen aperson, through theincompetenceof his

own counsd (or otherwise, given the reasoning of the mgority), isdenied the autométic right of removad

guaranteed by theMaryland Condiitution. Themgority’ spogtionis, thus, result-driven. 'Y ou can deny

aconditutiond right if lifeisimpasad, but you cannot deny the same condtitutiond right if deathisimposed.

Themgority minimizesthefact that theright isdesgned to afford afair trid in casesthat qudify for the

desth pendlty. Themgjority doesso by holding, basicaly, thet when desthisnot ultimately imposed, there

isinsufficient prgjudice. | believetha the adverse publicity, community passions, biases, and prgjudices,

the right was created to combat, apply equally, if not more so, to the guilt/innocence phase of thetrial.
Themgority, hiding behindthe prgjudiceprong of Srickland, utterly failsto addressthe prgudice

to petitioner if heisinnocent of the offense, and wasonly convicted because hewasforced to gand trid

beforeajury affected by bias. If theintengty of the focus of the mgority’ s postion wasdirected tothe

guilt/innocencesagedf thetrid, themgority’ sreasoningwould, | suggest, mandateareversa of the Court

of Special Appeals, and the reinstatement of the trial court’s granting of anew trial for petitioner .
Themgority, initsconcuson gates: “ Similarly, in theingtant case, theerror must be assessed

inlight of the sentence and the purpose of theright at issue” (Emphassadded.) Thiscaseisnolonger

acgpital caseand a any retrid, wereweto order one, petitioner would not be entitled to the heightened

procedura protectionsof acapital case. Hewould not be entitled to the benefit of the automaticright of

remova but hewould, however, havetheright to request removd, if hedill deemed it necessary, under

the discretionary removd provisons. Consequently, anew fair trid would now satisy the condtitutiond

provisions.
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Whether petitioner receives a sentence of death has no bearing, and can have no bearing, on
whether he hasbeen prgjudiced by bang denied afair trid onthematter of guilt or innocencethrough his
counsd’ sfalluretoinform him of hisautomatic right to removethecase. Themgority isquick to assume
hehashad afar trid eventhough in violation of afundamenta congtitutiond right, but holds petitioner to
theimpossbleburden of, yearslater, proving thet the denid of hisfundamentd rightsdenied himafar tridl.
Themgority’ sassumptionisconvenient for itsresult-drivenreasoning. But, whendl issaid and done, the
defendant will servealife sentence asaresult of being convicted by ajury that the defendant had an
absolute condtitutiond right toavoid. Except for the engrafting of animmutable Srickland gandard to
thiscase, eventhemgority would, | believe, grant gppellant anew trid. Srickland should not bethebe
dl andend dl of condtitutiond interpretation, evenin apost-conviction context. Moreover, if petitioneris
innocent, afactor that the mgority does not sufficiently contemplate, alife sentence prgudiceshimjugt as
clearly asdoesasentence of death. Eventheprgudice prong of the Srickiand andyss, isnot limited
to the manner and type of sentence.

Itismy view that the purpose of theautomatic remova provisonsof theMaryland Condtitutionis
to address potentia biasin casesof an especialy heinous naturethat often qudify for the degth pendlty.
Because of the nature of such offenses, and their potentia consequences, the Condtitution affordstoa
defendant aright to betried, especidly asto guilt or innocence, inajurisdiction in which heor shecan
receiveafar trid. Itisdesgned to safeguard againg adefendant being tried in avenuein which loca
emotions(whicharecoften ronger in certaintypesof murder casesthat often qualify for the death pendty)
would generdly run higher and might, thus, improperly influencethetrid jury asto guilt or innocence. Had

the condtitutiond framers been concerned only with sentencing, they could have directed that sentencing
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be before ajudge inanother jurisdiction, rather than providefor the entiretrial to be automatically
removable upon request.

Atthetimeof thelast condtitutiond amendment, thedetermination of whether adesth pendlty would
be imposed did not even involve thejury. Sentences, even in death penalty cases, were generaly
determined by judges. Theframersexpresdy provided for, and clearly intended, that, upon request of
ather party, theentiretrid beremoved from the effect that |ocal passions and biases might have upona
local jury. Even the majority notes:

The purpose of theremova provisonisto providefor amethod of escapefrom

local community prgudiceandto dlow for acasetobetried in adifferent locdity, free

fromthelocad community influence, biasor prgudicethat might ariseinthelocaeinwhich

the case originated.

The mgority, incongruoudy agreeswith the purpose, but declinesto gpply it. Itisthemgority’ spostion
that Redman wasnot prej udiced because he did not receive the desth pendlty. 1n adopting such aposition,
themgority, inmy view, paysinsufficent deferenceto the purposeof theframers, which wasto guarantee
acompletetrid, freefromlocd biases, epedidly induding the only phasethat theninvolved ajury, thequilt
or innocencephase. ArtidlelV, section 8 was not designed soldly to protect againg the unfair impodtion
of a sentence.

Judges, at thetime of the congtitutional amendments at issuein the case sub judice, imposed
sentences, including death sentences. Then, as now, judgeswere presumed to be ableto perform thelr

functionsfree of biasand prgudice. Wehavehdd, asl shdl indicate, that aparty, then and now, never
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had the aLtomatic right to requiretheremova of the sentencing authority — they never had therightin
respect to theperson who, a thetime of the enactment of the condtitutiond provisons, imposed sentence.
At dl timeswhen it was created and recreated, the congtitutiona right of remova, of necessity, was
directed at the trier of facts stage, not only at the penalty stage or penalty proceedings.

Wehavelong held thet the purpose of the provison wasto avoid prejudicesthat might influence
juries. At that timethejury’ sonly functionwasto determine guilt or innocence. Inavery early case
involving thegenerd removal provisionsthen extant, the Court described the purpose of theremoval
provisions, saying in part:

Thusto enable the party accused to make hisdefence before a different jury from
that to which it must have been submitted without this provision, and before
a jury summoned by a different officer. Theright of removal from one county to
another to obtain afair and impartid trid, wherelife, liberty and fame, may be endangered,
Is a great and inestimable privilege. It is one of the most prominent and
valuable featuresin the judiciary system, and, as before observed, was intended
to be as permanent as any other part of the Constitution. . . .

... Theevil complained of, and to beremedied, was, that aparty accused was
compelled to try the prosecution against him in the County Court in which the
presentment wasfound, athough hewas satisfied he could not therehave afair trid, from
preudicethat might extend over thewnhole county, or be entertained by the sheriff who
returned thejury for that county. Thecongtitutiona remedy wasto removethetrid to
another county, whereit wasto be presumed those pregjudices did not exist, but which
would, at al events, secure the party atrial before a jury summoned by a different
officer . ...

... The Condgtitution declares that the party accused shal havearight of trial
before a jury, composed of men from a different county, and summoned by a
different sheriff . . ..

Satev. Dashiell, 6 H. & J. 268, 269-72 (1823) (emphasis added).
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Inthefirg casethat | havefound, decided after theratification in 1875 of thelast condtitutiond
amendment (which, in addition to providing for the automatic right of remova in capital cases, aso
contained provisonsreating to the remova of civil cases) we, citing Dashidll, reiterated the general
purposesof remova provisons. Hoyer v. Colton, 43Md. 421, decided in January of 1876 involved
an atempt by the Legidaureto conditionthe exercise of theright of remova upon the payment of certain
sums. We said then:
Then again, if the Legidature has the power to prescribe such conditionsin the
removd of davil cases, it hasthe same power in crimind prosecutions, and thusaprisoner

upon histrid for acapita offense, might be deprived of the right to remove hiscase,

athoughwilling to makethe oath prescribed by the Condtitution, and even dthoughthe

court might be satidfied that owing to the exisence of somelocd feding and prgudice, the

ends of justice required that the case should be tried in another county.

Wecan hardly believethat theframersof the Condtitution, who considered this

right o vauableto theatizen, and so essentid totheimpartid adminigtration of judice, as

to maketheexercise of it in every case depend upon the mere suggestion and affidavit of

the party, ever intended to confer upon the Legid ature the power to hamper itsexercise

with conditions that might defeat the right itself.

Id. at 424.

Wereterated much later that the emphasswas onthetria stage, especidly onjury trids, inthe
civil case of Greenberg v. Dunn, 245 Md. 651, 654-655, 227 A.2d 242, 243-44 (1967). In
Greenberg, weinitidly noted 2 Poe, Practice (Tiffany Ed.) Section 93, where Poe concluded that the
right of remova was“wholly directed tojury trids” Id. & 654, 227 A.2d a 244. Whilewe disagreed

that it waslimited to juries, holding that it also applied to trid s before judges, we commented on the case*

! Cooke v. Cooke, 41 Md. 362 (1875).
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uponwhich Poebased hispogtion, and focused indead on thetrying of fact Sage of proceedings, whether
before ajury or ajudge, saying, in relevant part:

JudgeMuiller, for theCourt, suggested that it should not beassumed that the peoplewould

€lect judges so unfit or prejudiced asto beunableto render fair andimpartia judgments

In caseswherethey arenot connected with the partiesor otherwise personaly interested

.. .. Judge Miller continued:

“But dill further, not only isthereno languageinthedausewhich plainly
directsitto prgudiceinthejudges, but, looking tothe origin of theright
or power, wefindit directed wholly tojury trials, and this, wethink,
hasnever beenlost Sght of or departed frominany of the condtitutiond
or legidative provisonson thesubject. The object wastoget rid of the
influenceaf locd prgudiceinthecommunity fromwhichthejury totry the
casewasto come, and thus, asfar as practicable, to secureafar and
impartial trial by jury.”
Id. at 654-55, 277 A.2d at 244 (emphasis added) (citation omitted).

We have reinforced the emphadison thefunction of the protection afforded, by noting that it was
to help providefair and unbiased juries. We have done so by holding that while adefendant hasaright to
have his case removed to another county, he hasno right to have his case removed from being presided
over by the samejudge who would havetried the casein the originating county. InJohnsonv. Sate,
258 Md. 597, 267 A.2d 152 (1970), acasewas removed from one county inacircuit to another county
inthesamedircuit. Thetrid judge, who would have hdd thetrid inthe originating county, tried the case
inacourt trid inthe new county. \When Johnson learned that histrid in the new county was going to be
tried beforethe samejudge (Judge P. Bowen) who would have presided in the originating county, he
“vehemently and srenuoudy objected.” Id. at 598, 267 A.2d & 153. Judge Bowen found Johnson guilty
and sentenced him to degth. One question presented to the Court waswhether Art. 1V, Section 8 of the

Maryland Condtitution, gavethe defendant theabsol uteright to have hiscasetried beforeadifferent judge.
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Therewe cited once again our old holding in Dashiell, that the purpose of the right wasto “enable the
party accused to make his defence before a different jury . . . and before ajury summoned by a
different officer.” Id. a 601, 267 A.2d at 154. We cited Cooke, quoting, in part that “[{]he object was
to get rid of the influence of local preudice in the community from which the jury to try the
casewastocome....” |ld. a 602, 267 A.2d at 154. We then cited Chappell Chemical &
Fertilizer Co. v. Qulphur Mines Co., 85 Md. 684 (identifying it as an unreported case), 36 A.2d 712
(1897), aff'd, 172 U.S. 474, 19S. Ct. 268, 43 L. Ed. 520 (1899), and quoted from it that; “ Theintent
and purpose of the condtitutional provison for theremova of causeswasto avoid any preudicewhich
might affect ajury.” Johnson, 258 Md. at 602, 267 A.2d at 154.

Theimportance of the cases| have dited above, mugt beviewed intermsof thetimesinwhichthey
weredecided. All of theearly casesweredecided & atimewhenmog, if not dl, sentences evenin desth
pendty cases weredecided by judges, not by juries. Theright of remova wasnot directed & sentencing
authorities Theright of removd incapital caseswasdesgned to ensurefar andimpartid trids, astoquilt
or innocence, beforejuriesfree of the potentid for biasand prgudicethat could contaminateajury inthe
county wherethecrimeoccurred. Therightisto ensureafair jury trid on the matter of guilt or innocence.
Thefact that the caseisacapita case, merely makestheright of remova automatic, it doesnot limit the
applicability of theright by the sentenceimposed. Themgjority’ sreasoning that if the desth penalty isnot
imposed, you have not been denied the condtitutiond right, have not been denied afair trid, and have not
been prgudiced, belies the fundamenta nature with which this Court has aways attributed Article |V,

Section 8 of the Maryland Constitution.
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Themgority Satesthat the Court hasno power, evenif it wereto remand the casefor trid to direct
that it be removed to another county, because the petitioner no longer may be subjected to the death
pendty.? Themgjority Satesthat if we attempted to cause aremova in thesubsequent case“wewould
be broadening theright, something we are without the authority todo.” \Whilewe do not havethe authority
todirect an automatic right of remova on remand, wecan direct that he now haveafair trid under present
areumstancesbecausehedid not haveafar trid under theformer circumstances. Thedenid of afair trid
inthefirg indanceisprgudice, | would suggest, warranting anew trid withwhatever remova provisons
that exist at the time of such anew trial.

Again, | believethe mgority misconstruesthe status of theissue beforeus. The primary, and
determindtiveissueis, or should be, whether petitioner wasforced by the actions or inactions of hiscounsd,
who themgority concedeswasincompetent at least asto thisissue, to betried in ajurisdiction wherehe
believed he could not get afair trid asto guilt or innocence from theloca jury, when, infact hehad an
automatic conditutiona right not to betried or sentenced inthat county. Itisnot now our function to deny
himthenew trid he seeks, onthegroundsthat weadso lack the power to causethetrid to beautomaticaly
removed, ashedatesheorigindly wanted. Theissue, fairly framed, isnot whether we can now givehim
what heformerly had an automatic right to, but whether hiscondtitutiond right to afair trid wasdenied, due
to theincompetency of counsd inrespect to petitioner’ srights of remova and whether heisnow entitled
to what the Constitution now requires, atria where hehastheright to seek discretionary removal.

Petitioner’ scondtitutiond right to an automatic remova was denied him, through theincompetence of his

2 See Harris v. Sate, 312 Md. 225, 238-39, 539 A.2d 637, 643-44 (1988) (stating that on
remand, the penalty cannot exceed that to which a defendant was sentenced in the original tria).
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counsd, before hewas sentenced to life, asentence the maority now rdiesonto, retroactively, deny him
theright, under aSrickland andlyss. But, a any new trid wewould grant, petitioner would dill havea
conditutiond right to request thelower court toremovehiscasefor trid, and thetrid court would havethe
discretion to do so, depending upon the circumstances at that time.

Moreimportant, petitioner’ scounse declined to request what he believed to be adiscretionary
remova because of the very fear the automatic right of remova was intended to address— adverse
publicity. A fear which, because of petitioner’ sautomatic conditutiond right, was basdessin thefirs
ingance. Therecord reflectsthat petitioner’ scounsd, not redlizing that petitioner had an automatic right
of removd, based hisstrategic decison not to seek adiscretionary removd, a least in part, onhisbelief
that thevery seeking of theremova, which hefelt might be denied, would itself creste additiona publicity
in that county, which, if the removal was denied, could be adverseto theinterests of petitioner. That
admisson, done, of thefear of locd biasa thetime of theorigind trid, issufficient in this congtitutiond
context to evidencethe possihility of prgudice. Defense counsd was so fearful of beng denied afarr and
unbiased jury for defendant if arequest for remova was made, he did not mekesuch arequest. Tome,

that isevidenceof locd prgudice sufficient, inand of itsdlf, to meat even the second prong of Srickland.

No adverserisksto petitioner existed had he sought aremovad, asthe post conviction tria court
found hedid. Inmy view, even under aSrickland analyss, that congtituted actud prejudiceto petitioner,
evenif prgudiceisnot assumed when apetitioner is, for whatever reason, effectively denied his
condiitutiond right to an autometic remova. With themgority’ spodtion, petitioner findshimsalf having

been possibly denied afair trid because he was denied a condtitutiond right to protect himsdf against
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untoward publicity — because hiscounsd wasunjudtifigbly fearful of publicity. Andthemgority ratifies
what has hgppened, not becauseit finds, or even could find, that hehad afair trial on guilt or innocence,
but because he did not recaive the death pendty and cannot now proffer some new evidence of pregudice.
Such an interpretation of the constitutional right, in my opinion, is simply wrong.

Additiondly, inan extensvefootnote, the mgority perfunctorily dismissesthe concept of Sructurd
error, saying that petitioner isinappropriately scrambling “the eggs of Arizona v. Fulminante.
Fulminanteis arefinement of the federal harmless-error analysis; Srickland is an evaluation of
performance and an assessment of prejudice.” The mgority thus dismisses anything other than its
hidebound devotion to a Srickland andlysis. ThisCourt’ sutilization of Srickland principles, in my
view, goestoo far. Srickland did not supplant the Federa and State Congtitutions. They survive
Srickland. The overindulgencein Srickland principlesin the manner of the mgority inthiscase, isto
assess congtitutional rightsand principles primarily onthe basis of ultimate results. That might be
appropriatefor evidentiary issues, even for issues asto instructions, mattersthat occur withintrials
themsdves but asto bagcrights, such asthebasic condtitutiond right not to betried in aforum potentialy
biased by local publicity and local feelings, it isnot, | suggest, the right course.

With the position the mgority takestoday, tria judges may well fed that they can deny the
automatic remova in qualifying cases and after verdict and sentencing, on motion, deny anew trid incases
where adefendant is not sentenced to deeth, and grant the motion for anew trid, and then remove the
case, whereadefendant issentenced to death. \While one supposes, and hopes, that trid judgeswill pay
moredeferenceto the congtitutional requirement than doesthe mgority, they need not under itsview.

What is sauce for the appellate goose may well be sauce for the trial court gander.
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Asl seit, thecondiitutiond right of adegth penaty defendant not to betried inaparticular county
Isnot atrid event. It precedestrid, and, theimproper denid of such aright, through defense counsd’s
Incompetence, or otherwise, isastructurd defect predating thetrid itsdlf; it affectsthe“framework within
which the trial proceeds, rather than ssimply an error in the trial processitself.”

Themgority proffersseverd examplesof “gructurd error” : defectivereasonabdledoubt indructions;
racid discrimination ingrand jury compogtions, denid of apublictrid, total deprivation of counsd, an
impartid judge, but holdsthat the deprivation of an absol ute congtitutiond right to betried in another
county, inorder to avoid the possibility of animpartid jury, isnot structurd error. | cannot agree. In
modern cyber language, it Imply doesnot compute. In anather portion of itsopinion, themgority cites
acasewhere structurd error was found and prg udice presumed where counsel was absent from the
courtroom during acritica stage of the proceedings. Inthe present case, the assstance of counsd was
effectively absent, through ignorance, during acritical stage, theremova period of thetrid. Yet, the
majority treats this case differently.

At another point, the mgority Satesfailureto removeacaseisnot “solikely to prgudice the
defendant . . . . If it wereotherwise, theright of remova would not be optiond.” Such astatement is
simply unsupported in law or logic. “Otherwise” isactualy prevaent in constitutiona law. The
condtitutiond right to ajury trid, to have an attorney represent you, to agpeedy trid, and to many, if not
dl, condtitutiond rights, areoptiond or waivablerights. Themgority’ spositiononthis* otherwise’ point
Iscompletely unsupportable. | do not beievethemgority’ spositionwould bethe sameif adefendant was
improperly denied theright toajury tria or to counsel, even if the mgjority determined that alater

sentencing was “ advantageous.”
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In other wordsthe mgority isholding that thefairnessof atrid, thefarr trid to which adefendant
Isentitled, depends, in adegath pendty post-conviction context, primarily upon the sentencewhich he
recaves. Inmy view thatislogicaly indefensbleinany context. Theconditutiond right affordsto aperson
who might be sentenced to degth (not just whoiseventualy sentenced to degth) the automatic right, upon
reques, to betried, induding theright to betried asto guilt or innocence, in another county. Itis asl see
it, structural.

Inmyview theMaryland Condtitution’ stwoleve remova schemerequiresanon-capital crimind
defendant to establish potentid improper prgudicein aparticular jurisdiction, and, if the suggestion of
removd isdenied, would thereafter, on apped, require adefendant to establish that histrid on guilt or
Innocencewas unfairly influenced by publicity, etc. Themgority, in respect to adefendant who had an
automaticright toremova at thetimeaof histrid, withitsdecigontoday ether requires such adefendant
to bear the same burden on gpped, or, rgectsany right to do sointhefirg inganceif heisnot sentenced
to death. Itissimply illogical.

In desth pendlty cases, as| view the congtitutiona remova provisonsin ther entirety, it isnot
required for adesth pendty defendant to establish or prove any potentid or actud prgudice @ther before
trial or a trid, or on apped after aconviction, or in post-conviction proceedings, asthe mgority now
requires. The conditutiond arrangement, especidly when the more contemporaneous, older casesare
consdered, contemplatesthat, for remova purposes, prejudicein death penalty casesat thetria dageis
tobeassumed. Theright is, therefore, ructurd. It rdatesto theframework of thetrid — whereit will

betried. Othewise, why would the framers have created the automatic right inthefirst ingtance? Theright
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to establish the potentid for prejudice and seek removd at the discretion of thetrid court, isavailablein
the other prong of the Constitution’s removal provisions.

Withthemgority’ sholding, prejudice, in repect to the denid of an automatic right to removea
case, depends, inimportant part, on factors subsequent to thetrid phase, i.e,, the actud impogtion of a
death sentence, in order for thereto be prejudice at thetrid phase. Thisresult-driven andysissmply
makes no sense in any context, even in post-conviction proceedings.

Thededison of theCourt, if carried toitsillogica condusion, hasthe patentid tojudicidly do avay
with aright guaranteed by the Maryland Condtitution. If, in death pendty cases, where adefendant is
denied (through counsd incompetence or otherwise) hiscondtitutiond right toremova a thetrid levd, and
prejudiceis not assumed, then theright can beinitidly ignored and so long asdegthisnot actually imposad,
the right can be completely ignored.

Themgority, irrespective of itsstated concarns about fairnessa thetriad dage, bascdly limitsits
condderation to whether the petitioner received the desth penalty, when the gppropriate framework for
the condtitutional andysisincludeswhether the jury forced on him by theincompetence(at least in this
areg)of hiscounsd wasimproperly prgudiced againgt himby locd passonsand publicity, intherendering
of itsverdicts. Wherean automatic congtitutiond right exists, adenid, | would respectfully sugges, is
sructurd error and assumes prgjudice. 1n such ingtances, the defendant should not have to establish
prgudice. Theegtablisment of prgudiceisanimpasshility, | would suggest — in the drcumdances here
present. With the Court’ sholding today, adefendant in adesth pendty case, canbeforced to betriedin

acounty where he bdievesajury will beunfar in rendering itsverdict, and where thejury isimproperly
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biased and prgjudiced, and if thejudge or jury does not ultimatdly sentence himto death, hereceivesno
relief, but if heis sentenced to death heis prejudiced and must be retried.

Themgority notes. “Trid counsd’ sfailure. . . doesnot necessarily render theresulting crimindl trid
fundamentally unfair or unreligble” Thegatement ignoreswhat actualy occurredinthiscase. Petitioner’s
counsel recommended to, or decided for, petitioner, that he should not seek to have the case removed,
becauseif thetrid court declined to removeit, the very atempt to remove the case might generate further
adverse publicity. Themgority concedes that counsd wasincompetent, but, failsto seethat counsd’s
incompetence, ledto anirrationd fear that additiond preudice might result from an attempt to remove.

Inthe process, counsd’ s negligence and incompetenceled to adenid of petitioner’ s conditutiond rights.

Johnson v. Sate, 271 Md. 189, 315 A.2d 524 (1974),® aMaryland case relied on by the
mgority, arrived at thiscourt, andthelower courts, a aggnificantly different time, and inavery different
posture. It, in my view, supplies little authority for the position taken by the majority.

Frd, inthat case, Johnsonwasfacing rapeand assault charges, not murder charges. Thedatute
then provided that desth wasapossible pendty upon argpe conviction. However, a thetimetheremovad
Issuewasbeforethetrid court, the deeth pendty for rgpe cases had been declared unconditutiond by this
Court. Johnson, after thetria court denied hissuggestion for remova directed to the court’ sdiscretion,
argued that hewas entitled to an automeatic right of removal by reason of the congtitutiona provisons

relating to the samein degth pendty cases, even though the desth pendty had been ruled uncondtitutiona

3 Hereafter, when | refer to Johnson, | am referring to this Johnson case, not the one found in
258 Md. 597.
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In rgpe cases, because the datute il contained death pendty provisons, or that it formerly contained them.
Thelower court held that because the death pendlty, by the time of Johnson’strial, had been held
unconsiitutiondl, he could not be subjected to it even if hewas convicted & trid. At that point, Johnson had
been neither tried nor sentenced.

Animmediate gpped wastakento the Court of Specid Appeds. It agreed with thetria court.
Wethen granted certiorari. Our holding was, essentidly, that, where, prior to, or at thetimeof trial,
apersonisnot subject to the death pendlty if convicted, then heisnot covered by the constitutional
provision relating to automatic removals.

In the case sub judice, the mgority, quoting Johnson, 271 Md. at 193, 315 A.2d at 527, says.
“[ T]hereisno bassin thelanguage of the congtitutiond provison relaing to remova for inferring any
purpose other than providing an additiond procedura ssfeguard inacasewhereacriming defendant might
infact be put to death.” | respectfully disagree with the mgority’ sinterpretation and application of
Johnsonto thefactsof thecaseat bar. First, Johnson was completely factually and procedurally
dissmilar. Second, the Johnson Court, when it made that satement, was responding to Johnson’ stheory
that the purpose of Art. 1V, Section 8, wasto authorize the death penalty and to classify crimesfor
procedura purposessuch astheright of remova or theright to bail, and therefore the automatic right of
remova should survive theimpact of the dedared unconditutiondity of certain death pendty provisons
relating to crimes such as rape, for which he could no longer be sentenced to death.

ThisCourt rgected Johnson' stheory. The purpose of the satement relied on by themgority in
this case, wasto hold that the procedura aspect of the congtitutiona provison only gpplied wherea

defendant “might in fact be put [sentenced)] to degth” a thetimeof trid. The Court was not saying thet the
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condtitutiond provision did not gpply where adefendant at trid might condtitutionaly be sentenced to
death, but wasnot so sentenced. Themgority inthecaseat bar failsto maketheright connectionsfrom
Johnson. The balance of the operative holding in Johnson, was:

Art. 1V, 88, mardy providesthat acrimina defendant hasan absoluteright of removd if

charged with an offense” punishable by death.” Asareault of the decsonsin Furmanand

Bartholomey, rape and assaullt with intent to rape are smply not offenses punishable by

desth” under exisinglaw. Thedefendant isasking ustoview the phrase punishable by

death” asif it wereworded “formerly punishable by death” or “ punishable by life

imprisonment.” We have no such authority to re-write a constitutional provision.
Id. at 193-94, 315 A.2d at 527.

Inthe present casethereisno such dispute. All partiesagreethat a thetime hewastried, Redman
wascovered by that conditutional provison and could have been sentenced to desth. Johnson had not yet
been subjected to atrid, fair or unfair and could not have been subjected to asentence of degth. Inthe
present case, Redman hasareedy been tried by ajury in the county wherethe murder occurred, hasbeen
sentenced, and could have been sentenced to death.

We changed no law in Johnson. Theolder cases| have discussed, supra, weleft intact. Our
limited holding wassmply: “ Asthedefendant Johnson was not charged with an offense punishable by
desth, he had no absoluteright of remova under Art. IV, 8 8, of the Conditution.” Id. at 195, 315A.2d
a 528. Inmy view, themgority mignterpretsthelanguage of Johnson, when thet languageisconsdered
in the context in which it was used and in the context of that case.

We did not adopt in Johnson, and, asthe mgjority statesin footnote 4, we have never yet

adopted, a“ structurd error” andysislimiting sandard. Such astandard, however, isappropriatein the

ingdantcase. | believethat, theerror inthe present caseissructurd, because unlike Johnson, Redman was
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charged under an actual constitutional death penalty statute and could have been, legally and
conditutionally, sentenced to desth, and, unlike Johnson, Redman wasactud tried inadesth pendty trid
and was subjected to adeath pendty proceeding, thushehad an automatic right toremova. Moreover,
he was convicted by ajury he had an absolute right to avoid, that could have sentenced him to deeth, and
hewasin fact sentenced in adesth penaty proceeding, albeit by the court. If thefinding of structura
eror isnecessay to presume pre udice, what happened here, | respectfully submit, wasstructurd error.

| would reversethe Court of Specid Appedls, reindatethe order of thetrid court, and remand the
case for anew tria in the Circuit Court.

Chief Judge Bell joinsin this dissent.



