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The events giving rise to this appeal began when appell ant
Kevin Reed brought suit in the Crcuit Court for Mntgonery County
against his former enployer, Baltinore Life Insurance Conpany
(BLIC), appellee.! Appellant’s conplaint included allegations of
defamation, intentional infliction of enotional distress, and
tortious interference with business relations. BLIC filed a
count ercl ai m agai nst appellant for breach of contract, breach of
fiduciary duty, and fraud. Unfortunately, before we are able to
address the essence of this appeal, we nust sort out the nyriad of
procedure and di scovery di sputes raised by the parties.

Prior to trial, appellees filed a notion for sanctions agai nst
appellant’s counsel, alleging that interrogatories and docunent
requests were not tinely answered. Appellant’s counsel opposed the
nmotion and filed a cross-notion for sanctions, arguing that he
declined to provide discovery because BLIC failed to answer its
“first” set of interrogatories.? In an attenpt to keep the
proceedings fromstalling, the court did not sanction either party
but found that appellant did not respond to appellees’ discovery

requests while appellees had responded tinely.

David Giffin, a manager of client relations at BLIC, also is
an appellee in the current appeal, although his role in the appeal
is collateral

2According to appellant’s counsel, he served BLIC with two
sets of interrogatories, the second of which was answered.
Appel l ant’ s counsel, however, did not include a certificate of
service wwth the first set until approximately one year after he
al l eges they were served. Thus, in the face of denial of receipt
by BLICs counsel, the court decided that the first set of
interrogatories was not served upon BLIC.



-2 -

From June 22 to June 26, 1998, the court (Kavanaugh, J.)
conducted a five-day jury trial. At the close of appellant’s
evidence, the court granted judgnent to Giffin on all clains
against himand to BLIC on the claimof intentional infliction of
enotional distress. The remaining clainms were submtted to the
jury, which found in favor of BLIC on the defamation and
interference with business relations charges. Wth respect to the
counterclains, the jury concluded that appellant commtted fraud
against BLIC, awarding it $2,298 in economnm c damages. Furthernore,
the jury awarded BLIC $2,400 i n noneconom ¢ damages as a result of
its determnation that appellant breached his fiduciary and
contractual duties to BLIC

The court entered final judgnment on July 2, 1998. Appell ees
filed a supplenental notion for sanctions against appellant’s
counsel on July 10, 1998, renewing their clains of discovery
vi ol ations. In addition, appellees requested sanctions for the
all eged bad faith of appellant in continually asserting that BLIC
did not provide discovery, pursuing unsubstantiated cl ai ns agai nst
Giffin, and pursuing the intentional infliction of enotional
di stress claimagainst BLIC  Appell ees sought costs and attorney
fees related to the preparation of pleadings with respect to the

af orenenti oned allegations. Appel lant filed a response to the
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nmotion on July 24, 1998, and the court |ater set January 20, 1999,
as the date for a hearing on the notion.?

Meanwhi | e, on the sanme day appellant responded to appel |l ees’
motion for sanctions, he tinely filed a notice of appeal. On
Decenber 16, 1998, however, this Court dism ssed the appeal because
the record did not include a trial transcript. Wen thirty days
passed, we issued a mandate on January 15, 1999, disposing of the
action. Four days later, appellant filed a notion for
reconsi derati on. In a February 16, 1999 order, we granted the
nmotion, recalling our previous mandate, reinstating the appeal
W t hout prejudice, and instructing appellant to file his brief by
March 31, 1999.

On March 5, 1999, appellant ordered fromthe Mntgonmery County
Techni cal Services Ofice the trial transcript, which was ready for
pi ck-up on the afternoon of Friday, March 12, 1999. Appellant sent
a nmessenger to obtain the transcript, but clains that the nessenger
was unable to return until after business hours. As a result,
appellant did not receive the transcript until Monday, March 15,
1999. On Wednesday, March 17, 1999, appellant sent the transcript
for copying, which required three days. Appellant picked up the

transcri pt on Tuesday, March 23, 1999, and was ready to deliver it,

3During the January 20, 1999 hearing, the court heard argunent
on the interrogatories dispute and BLIC s notion for contenpt.
According to appellant’s counsel, appellees’ supplenental notion
for sanctions should not have been consi dered because the earlier
notions for sanctions had been withdrawn. The court withheld a
deci si on pendi ng the outcone of this appeal.
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along with the proposed record extract, on Wdnesday, March 24,
1999, when it was discovered that pages were mssing from the
copi es. The subsequent reorgani zation of the transcripts consuned
nore than two additional days. Because the transcripts and extract
were not in final formuntil the evening of Friday, March 26, 1999,
they were not able to be sent to BLIC until Mnday, March 29, 1999.
Al t hough appellant clainms that the transcripts and extract were
mai | ed, the acconpanying letter signed by appellant’s counsel
refers only to the extract.

Appel l ant, neanwhile, filed a notion to extend the tinme for
filing his brief. This Court granted the notion and ordered the
filing of the brief by April 5, 1999. Pursuant to the order, on
April 5, 1999, appellant filed his brief, presenting for our review
five questions, which we restate as foll ows:

| . Dd the trial court err by denying
appel lant’s notion for recusal ?

1. Dd the trial <court err by denying
appellant’s nmotion to disqualify one of
appel | ees’ attorneys?

I1l. Dd the trial <court err by denying
appellant’s notion for a mstrial?

IV. Did the trial court err by allowing a
witness to testify in violation of the
sequestration rul e?
V. Did the trial court err by submtting the
fraud count from appellees’ counterclaim
to the jury?
On April 8, 1999, presunmably upon receiving appellant’s brief,

appel l ees conplained to the Clerk of this Court that they had not
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yet received a trial transcript fromappellant. Also on that day,
appellant filed a notion to supplenment the record with the trial
transcript, because the record filed followi ng the original notice
of appeal did not contain the trial transcripts. On April 9, 1999,
appel |l ees received the transcript and filed a notion to dismss the
appeal , asserting that appellant’s failure to adhere to appellate
filing procedures had prejudiced them* W denied appellees’ April
9, 1999 notion to dismss the appeal and granted appellant’s notion
to supplenent the record. On May 5, 1999, appellees filed their
brief, which included essentially a restatenent of their earlier
nmotion to dism ss the appeal.

For the reasons set forth herein we affirmthe circuit court’s

j udgment .

FACTS

From March 1995 to July 6, 1996, BLIC enpl oyed appellant as a

life insurance sales agent in the conpany’'s Baltinore district

of fice. BLIC issues principally three types of policies: term
i nsurance, whole life, and universal life. Early in 1996, BLIC
| earned that many of the universal life policies, which provide a

fl exi bl e conbi nati on of terminsurance and savi ngs, were |apsing,

“Not surprisingly, additional nmotions were also filed.
Appellees filed a nmotion to shorten the time to three days for
appellant to respond to the notion to dismss the appeal.
Appel lant filed his opposition to the notion to dismss before this
Court ruled on the notion to shorten tinme. Appellees then filed
their reply menorandum supporting the earlier notion to dismss.
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causi ng custoners to lose their coverage. As a pro-active attenpt
to solve the problens, BLIC initiated, in May 1996, a programto
survey its custoners. After initiating the program BLIC | earned
that approximately thirty percent of the universal life policies
witten by the conpany’'s Baltinore district office contained
abnormal sal es problens. Consequently, BLIC conducted a nore
detailed investigation led by Tom Stallings, a quality service
of ficer.

The investigation discovered two forgeries in paperwork
submtted by appellant. In addition, a policyhol der conplained to
t he conpany about the manner in which appellant had handled his
account . After Stallings net with Dam an Sal ve, regional vice
president and superior to the Baltinore district manager, and Gary
Ray, vice president of sales, they determned that there was
sufficient proof of violations to justify termnating appellant’s
enpl oynent. They subsequently consulted with Mark Ew ng, senior
vice president of admnistration, who authorized the dismssal. As
a result, appellant was dism ssed on July 5, 1996.

After further investigation of its Baltinore office, BLIC
| earned of numerous m srepresentations, forgeries, and fraudul ent
practices involving accounts serviced by appellant. Appel | ee
Giffin worked under Stallings during the investigation and
testified at trial that appellant engaged in inproper practices by
increasing the face value of wuniversal |ife policies while

informng clients that the prem umwould not need to be increased.
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Thus, the cash value of the policy would be depleted until no cash
was left, causing the policy to lapse and end the client’s
cover age. Second, appellant encouraged policyhol ders who were
“riders” on another’s insurance policy to convert the coverage into
their owm policies. Appellant then would w thdraw noney fromthe
primary holder’s policy because the additional prem um was no
| onger necessary. As a result of these sales practices, appellant
earned addi tional comm ssions and bonuses from BLI C.

On May 1, 1997, appellant filed suit in the circuit court,
bringing the aforenentioned clains against BLIC The di scovery

di sputes, trial, and this appeal ensued.

MOTI ON TO DI SM SS

Before turning to the nerits of appellant’s appeal, we shall
address appellees’ notion to dism ss the appeal. I n support of
their notion, appellees assert that their ability to prepare a
brief was prejudiced by appellant’s failure to provide themwth a

copy of the trial transcript until April 9, 1999.° Wile we do not

SAccording to appellant, the statenent of BLIC s counsel
during the January 20, 1999 hearing on sanctions that he would
“provide [the <court] wth a transcript of the hearing,”
denmonstrates that appellees were in possession of the trial
transcripts prior to the appeal being reinstated. Thus, submts
appel lant, his delay in sending the trial transcripts to appellees
was not prejudicial. It appears that BLIC s counsel was referring
to a small portion of the trial transcript that he had requested.
I n any event, appellant woul d not have been relieved of his duty to
provi de appellees with the transcripts. See generally Terrell v.
State, 34 Md. App. 418 (1977).
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condone appellant’s tardiness in ordering the transcript nearly
three weeks after the appeal was reinstated, we fail to perceive
the prejudice asserted by appell ees. Appellees obtained the trial
transcripts on April 9, 1999, the day after they received
appellant’s brief. Appellant’s brief and record extract were filed
in the Cerk’s Ofice of this Court on April 15, 1999 and the
transcript was received on May 21, 1999. Pursuant to Maryland Rul e
8-502, appellees had within thirty days after April 5, 1999, when
appellant’s brief was filed, to file their ow brief. Appellees,
therefore, were not prejudi ced because they still had twenty-seven
days to file a brief once they finally received the trial
transcripts.

Appel l ees also contend that appellant’s appeal should be
di sm ssed because he failed to conply with Rule 8-501 regarding the
filing of a record extract. According to appellees, appellant
failed both to include a large portion of relevant material from
the record and to consult with counsel in determning the contents
of the extract. Agai n, although we do not condone appellant’s
pr ocedur al vi ol ati ons, prejudice to appellees is absent.
Initially, we observe that portions of the transcripts omtted by
appel | ant have been included in appellees’ appendix, pursuant to
Rul e 8-501(e). Furthernore, although appellant did not consult
with appellees regarding the contents of the proposed record
extract until March 29, 1999, appellees were able to submt a

conpl et e appendi x.
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Qur conclusion that the appeal should not be dismssed is
bol stered by Maryland Rule 8-501(m (1999), which provides that,
“IoJrdinarily, an appeal will not be dismssed for failure to file
a record extract in conpliance with this Rule.” Under the sane
subsection, this Court is given the authority to direct appellant
to file a proper record extract. Such an exercise would be a waste
of time and resources now that both parties have filed the
transcript portions that they believe support their argunents.
Al t hough we deny the notion to dism ss because of the absence of
prejudi ce, we shall assess the costs associated with the creation
of appel | ees’ appendi x to appell ant, which assessnent is not based
on which party ultimately prevails in this appeal. See Standard
Am Hones, Inc. v. Pasadena Bldg. Co., 218 Ml. 619, 623 (1959).
Before turning to the first issue presented, we would be
remss if we did not pause, at this juncture, and comment upon the
manner in which counsel have failed to cooperate in preparing and
submtting the required record extract and briefs in this Court.
Unfortunately, the acrinony which characterized the interaction of
counsel during the discovery proceedings and at trial has persisted
on appeal. As chronicled, supra, although we in no way seek to
di ssuade counsel from enploying all |egal procedures avail able,
appel | ees sought to have appeal dism ssed and shorten tine to three
days for appellant to respond. Appel | ees had conplained to the
Clerk of this Court that, on April 8, 1999, when they received

appellant’s brief, they had not yet received a trial transcript
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from appellant. Notw thstanding receipt of the transcript the
foll om ng day, appellees insisted that dism ssal was warranted
because they had been prejudiced by appellant’s failure to adhere
to appellate procedures. Al t hough appellees’ counsel quite
properly cites the violations of appellate procedures by
appel l ant’ s counsel, the procedural violations are a by-product of
t he personal ani nus between counsel, resulting in a refusal on the
part of both attorneys to communicate with each other regarding
what is relevant and necessary to include in the record extract to
permt us to review properly the issues presented in this appeal.
Maryl and Rul e 8-501(d), (e), and (f) provides:

(d) Designation by parties. Whenever
possi bl e, the parties shall agree on the parts
of the record to be included in the record
extract. |In agreeing on or designating parts
of the record for inclusion in the record
extract, the parties shall have regard for the
fact that the entire record 1is always
avail able to the appellate court for reference
and examnation and shall not engage in
unnecessary designation. If the parties are
unabl e to agree:

(1) Wthin 15 days after the filing of
the record in the appellate court, the
appellant shall serve on the appellee a
statenment of those parts of the record that
the appellant proposes to include in the
record extract.

(2) Wthin ten days thereafter, the
appellee shall serve on the appellant a
statenent of any additional parts of the
record that the appellee desires to be
included in the record extract.

(3) Wthin five days thereafter, the
appellant shall serve on the appellee a
statenent of any additional parts of the
record that the appellant proposes to include
in view of the parts of the record designated
by the appell ee.



- 11 -

(4) If the appellant determnes that a
part of the record designated by the appellee
is not material to the questions presented
t he appel l ant may demand from appel | ee advance
paynment of the estimated cost of reproducing

t hat part. Unl ess the appellee pays for or
secures that cost wthin five days after
recei vi ng t he appel l ant’ s demand, t he

appellant may omt that part fromthe record
extract but shall state in the record extract
the reason for the om ssion

(e) Appendix in appellee’ s brief. If the
record extract does not contain a part of the
record that the appellee believes is material,
t he appellee may reproduce that part of the
record as an appendi x to the appellee’ s brief
together with a statenent of the reasons for
the additional part. The cost of producing
t he appendi x may be w thhel d or divided under
section (b) of Rule 8-607.

(f) Appendix in appellant’s reply brief.
The appel l ant may include as an appendix to a
reply brief any additional part of the record
that the appellant believes is material in
view of the appellee’ s brief or appendi x. The
appendi x to the appellant’s reply brief shal
be prefaced by a statenent of the reasons for
the additional part. The cost of producing
t he appendi x may be w thheld or divided under
section (b) of Rule 8-607.

As we noted, supra, appellees conplain that appellant failed
to discuss what should be included in the record extract and then
failed to include large portions of relevant material from the
record extract. Although the discovery rules (Rules 2-432 and 2-
433), the rule proscribing proceeding in bad faith (Rule 1-341),
and the Rules of Professional Responsibility (Rule 3.4) require
conpliance with a code of <conduct as to specific kinds of
obstructive actions, no rule specifically requires collegiality and

simple civility. W believe adherence to such fundanental precepts
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woul d have obviated the need to litigate many of the issues

collateral to the nerits of the underlying cause of action.

DI SCUSSI ON

Appel lant first argues that the trial judge erred by denying
his notion for recusal. Appel lant, citing nunerous alleged
i nstances of judicial bias during the trial, contends the judge was
bi ased agai nst hi mand expressly favored appell ees’ counsel. The
proceedings in the case sub judice, when viewed in their entirety,
|l ead us to a stark conclusion, viz: although appellant presents,
for our review, a pentad of reasons why he believes the judgnments
of the circuit court should be reversed, virtually all, in one way
or another, are advanced under the unbrella thesis that the court’s
decisions were colored by partiality to opposing counsel. e
recogni ze appellant’s unconditional right to present to us his
chal l enges to the conduct of the | ower court proceedings. Stripped
of the assertion that the |lower court was not inpartial, however,
the wunderlying clains of error which go to the nerits of
appellant’s lawsuit are al nost inconsequential in relation to the
conpl aint |odged at trial and on appeal against the conduct of the
trial by the judge.

We believe it to be critical to make clear, as we observed in

Braxton v. Faber, 91 M. App. 391, 405 n.6 (1992), “[dn this
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appeal, assumng the sufficiency of the record, our inquiry is
limted to what inpact, if any, the trial judge s alleged conduct
had on the appellant’s ability to obtain a fair trial. W are not
here ot herw se concerned with adjudication of judicial msconduct.”
Qur point, in Braxton, was that our review was confined to whether
the record persuaded us that the appellant there was denied the
right to a fair trial by the judge's conduct of that trial and any
adjudication as to judicial msbehavior would be reserved for
another day in another forum where the trial court could fully
expostul ate its position. Braxton involved allegations of judicial
bias in which the trial court was alleged to have harbored raci al
ani nus against plaintiff’s counsel and where, as in the instant
case, appellant suggested that the trial judge nmade facial
expressi ons, gestures, and body | anguage that could be construed as
inpatience or intolerance directed at Braxton’s counsel.
Significantly, in Braxton, there was no notion for recusal, and the
appellant in that case expressly declined on several occasions to
accept the lower court’s invitation to nove for a mstrial.
Appel l ant’ s counsel had stated to the court,

. it was ny observation that fromtine to
time you did roll your eyes and | ook at the
ceiling and nmpan and groan, and rushed us
along with respect to the time, and, Your
Honor, even if you were to |ook through the
transcript, | do not believe that defense
counsel has been rushed along or anything |ike
that, | do not believe that defense counsel
has been given a hard tine, and | just want

the record to reflect that. | amnot accusing
you of any bias per se.
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Braxton, 91 Md. App. at 401-02. 1In response to the court’s query,
“Are you asking for a mstrial or what are you trying to do—"~
counsel responded that she did not want a mstrial, but was “nerely
trying to represent” her client. 1d. at. 402. W held that that
was insufficient to require the trial judge to take sonme action to
remedy the partiality alleged by counsel

In Surratt v. Prince George’s County, 320 Md. 439 (1990), the
Court of Appeals, unlike the circunstances in Braxton, was required
to deci de whether a recusal notion should have been granted. Judge
Wl liamH Adkins, speaking for the Court, observed that a recusal
nmotion, to avoid the possible wthholding of the notion as a weapon
to use only in the event of an unfavorable ruling, should be filed
as soon as the basis for it becones known. The Court then
concluded that all of the prerequisites for raising the issue of
recusal had been net in Surratt because the allegations had been
stated on the record by a |lawer conpetent to testify about the
facts in the presence of opposing counsel and the trial judge who
was the subject of the charges. |1d. at 468.

Al t hough we are satisfied that appellant, in the case at hand,
has done all that is necessary to raise the issue of recusal, we do
not believe the facts of this case renotely inplicate a legitinate
guestion of judicial bias. Counsel franmes the first issue as one
of judicial bias; however, a review of the proceedi ngs discl oses
that this is nore a case about the conduct of the | awyers invol ved.

On innunerable occasions we have spoken of the trial court’s
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prerogative to assess the credibility of the w tnesses; however, in
t he present appeal, the trial court had to be nore concerned about
the credibility of the attorneys involved than any w tnesses called
to testify.®

In addition to being called upon to determne the credibility
of the attorneys, the trial judge found herself accused of
personally testifying because she had indicated that she saw
appel l ees’ counsel deliver certain docunents, of being biased
because of adverse rulings, of considering matters outside of the
record in noting that another case against appellees had been
di sm ssed because counsel had not appeared, and of threatening to
refer appellant’s counsel to the Attorney Gievance Conm ssSion
because of his conduct in the instant trial.

Al though a per se rule precluding a litigant fromrelying on
evidentiary rulings as a basis for a claimof judicial bias would
have a chilling effect, we believe that, at least in this case,
appellant’s accusations of judicial bias are analogous to
participating in an athletic contest “under protest” or filing a
formal conplaint against the unpire because one is unhappy with
what the unpire perceives to be the appropriate ball or strike call
or against a referee because of an adverse foul call. Unless there
i s pal pabl e and denonstrable indicia of judicial bias, evidentiary

calls and actions taken by the trial judge in the conduct of a

Rule 3.3(a)(1) of the Maryland Rul es of Professional Conduct
provides: “A lawer shall not knowi ngly: (1) nake a fal se statenent
of material fact or law to a tribunal T
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trial are nore appropriately reviewed in the context of whether the
judge’s rulings conport wth applicable law, rather than by
divining a notive speculatively attributed to the trial judge by
counsel . It is settled law that a notion for recusal may not
ordinarily be predicated upon the judge’ s rulings in the case at
hand or a related case. Boyd v. State, 321 Md. 69 (1990), citing
United States v. Partin, 601 F.2d 1000, 1011 (9th Gr. 1979), cert.
deni ed, 446 U. S. 964, 100 S.Ct. 2939 (1980).

Lest there be any doubt that we favor —indeed believe an
adversary system denmands no | ess —zeal ous advocacy, we reiterate
unequi vocally that it is an advocate’s duty to use |egal procedure
for the fullest benefit of the client’s cause, but it is also a
duty not to abuse |egal procedure. See Maryland Rules of
Pr of essi onal Responsibility, Coment to Rule 3.1. As we observed
in Tibbs v. State, 72 Md. App. 239, 260 (1987):

More recently in Little v. Duncan, 14 M.
App. 8, 284 A 2d 641 (1971), we said: “Zeal in
advocacy is comendable, but zeal, even in

advocacy, w thout bounds nay be contenptuous
and di sruptive.”

We recognize that a trial is not an
afternoon tea or other polite social event.
On the other hand, it is not trial by conbat.
The courts, over the years, have laid out
carefully delineated boundaries in which the
adversaries are free to fight. Contests are,
however, confined to the area wthin the
boundari es and governed by specific rules. It
is counsel’s duty to abide by the rules and
remain within the boundaries.
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Thus, we do not suggest, in any sense, that counsel’s
representation should be characterized by timdity or lack of
assertiveness.

Turning to the specific contentions raised by appellant, when
bias, prejudice, or inpartiality is alleged, a judge s decision
regarding recusal will not be overturned absent a show ng of abuse
of discretion. See Surratt, 320 Mi. at 465. The Court of Appeals,
in delineating who shoul ders the burden of proof, decl ared:

Wth respect to a claim of actual prejudice
made under these circunstances, it has been
said that “[a] judge is presuned to be
inpartial,” United States v. Sidener, 876 F.2d
1334, 1336 (7th Gr. 1989); that “[a] judge is
presuned not to confuse the evidence in one
case with that in another,” Dove v. Peyton,
343 F.2d 210, 214 (4th Gr. 1965); and, that
“Judges are nen [and wonen] of discernnent,
| earned and experienced in the | aw and capabl e
of evaluating the materiality of evidence,”
State v. Babb, 258 Mi. 547, 550, 267 A 2d 190
(1970). As Blackstone put it, “the law w |
not suppose a possibility of bias or favour in
a judge, who is already sworn to adm nister
inpartial justice, and whose authority greatly
depends upon that presunption and idea.” 3 W
Bl ackst one, Commentaries of Laws of England
361 (1st ed. 1769). Thus, where an allegation
of actual bias or prejudice is mde, the
burden is upon the [party alleging bias] to
make that showing fromthe record. Carey v.
State, [] 43 M. App. [246,] [] 248-49, 405
A 2d [293,] [] 296 [1979; cert. denied, 445
U S 967, 100 S.Ct. 1660 (1980)].

Boyd, 321 Md. at 80-81 (enphasis added). The standard in review ng
such a claimis objective: “whether a reasonable nenber of the

public knowi ng all the circunstances would be |l ed to the concl usion
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that the judge’ s inpartiality mght reasonably be questioned.”
Surratt, 320 M. at 465.
In order to obtain review of the trial judge s conduct, the
record nust contain the follow ng el enents:
(1) facts are set forth in reasonabl e detai
sufficient to show the purported bias of the
trial judge; (2) the facts in support of the
claimnmust be nmade in the presence of opposing
counsel and the judge who is the subject of
the charges; (3) counsel must not be
anbivalent in setting forth his or her
position regarding the charges; and (4) the
relief sought must be st ated wth
particularity and clarity.

Braxton, 91 Ml. App. at 408-09. Absent each of these elenents, we

will not review a party’s assertion of prejudice.

In the case sub judice, the detail and specificity of two of
the allegations of bias are insufficient to establish the requisite
el enent s. First is the assertion that the judge's expressions
pl ai nly denonstrated her disfavor of appellant’s counsel to the
jury. We have opined that “trial judges, even when under the
severe tinme constraints occasi oned by overcrowded dockets, should
take great pains to avoid facial expressions, gestures, and body
| anguage which could be construed as inpatience or intolerance
directed to either side.” Braxton, 91 Ml. App. at 405 n.6. Such
expr essi ons shoul d be avoi ded because even uni nt ended
mani festations of bias could inproperly influence a jury. See id.

In the instant case, however, we are unable to discern fromthe

record the alleged expressions made by the trial judge. Appellant
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merely refers to his notion for recusal as evidence of the judge’'s
i nproper body | anguage. In the absence of specific references or
proof offered on the record before the court and appellees’
counsel, such bald allegations of bias are insufficient to support
revi ew

Furthernore, the record is insufficient to establish that the
j udge prevented counsel from probing areas into which appell ees
counsel was allowed to inquire. Agai n, appellant’s counsel
presents this allegation without citation to the record where this
contention was raised or proof that the partiality was displ ayed.
Counsel refers us to his notion for recusal, which nerely sets
forth the allegation of prejudice wthout identifying facts
denonstrating the trial judge' s refusal to allow equal inquiries
from both parties. Absent specific facts from the record, this
contention is not sufficient for review

Regarding the additional allegations of bias, we need not
enbark upon an analysis of the factors because appellant’s counsel
clearly set forth his position in the presence of the judge and
appel | ees’ counsel, both on the record and through the pl eadings.
Furthernmore, unlike the aforenentioned assertions, appellant’s
counsel presents us with sufficient facts to show the all eged bias
for us to review the contention of bias. Hence, we shall exam ne

the issues raised by appellant’s counsel to determ ne whether a
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r easonabl e nmenber of the community reasonably woul d have questi oned
the judge's inpartiality given the circunstances.’

The Maryland Rules are instructive regardi ng recusal:

C. RECUSAL. (1) A judge should not participate

in a proceeding in which the judge's

inpartiality m ght reasonably be questioned,

including but not limted to instances where:

(a) the judge has a personal bias or

prejudice concerning a party, or personal

know edge of di sputed evidentiary facts

concerni ng the proceedi ng;
Mb. RUWE 16-813 (1999). W observe, however, that Maryl and adheres
to a strong presunption that a trial judge is inpartial, thereby
requiring a party requesting recusal to prove that the judge has a
bias or prejudice derived from an extrajudicial — personal —
source. See Jefferson-El v. State, 330 Md. 99, 107 (1993). Bald
al l egati ons and adverse rulings are not sufficient to overcone the
presunption of inpartiality. See Fearnow v. Chesapeake & Potonac
Tel ephone Co., 104 M. App. 1, 55 (1995), aff’'d in part and rev’'d
in part on other grounds, 342 Md. 363 (1996).

Appel lant first alleges that the court threatened to report
appel l ant’ s counsel to the Attorney Gi evance Conm ssion. Prior to
and during trial, both parties clainmed that the other had refused
to provide discovery. The follow ng exchange occurred on the first

day of trial:

[ APPELLANT’ S

"The appearance of inpropriety is a concern because the
process nust not only be fair, but also nust appear to the public
to be fair. See Jefferson-El v. State, 330 Md. 99, 107 (1993).
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COUNSEL]: The only discovery that was
served on them up until that
tinme, Your Honor , was
interrogatories. That is the
only discovery they had.

Twel ve letters |later, how ever
many letters later, now they
are comng in and saying, “W
never got them’” |  submt,
Your Honor, they wote ne
recently and they said, “W got
them we wll answer them if
you' Il answer ours.”

The probl em we have —

THE COURT: Well, you are nmaking a serious
al | egation. Now you are saying
that an officer of the court
has lied to ne in court.

[ APPELLANT’ S
COUNSEL] : Your Honor, | am telling you
the truth. If it amounts to
serious allegations, so be it.

THE COURT: Wll, | amgoing to investigate
this, and sonebody is Ilying
her e.

[ APPELLANT’ S
COUNSEL] : Yes.

THE COURT: And | am going to take it to
bar counsel

[ APPELLEES
COUNSEL] : Sure.

THE COURT: Al right, but we are going to
i nvestigate this.

The trial judge expressed her frustration with counsel for
both parties for their inability to settle discovery disputes and
as a result of her belief that one of the parties had made a fal se
representation to the court. Such expression of frustration did

not constitute bias against appellant’s counsel, and the threat of
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taking the matter to bar counsel was directed at both parties, not
only appellant’s counsel.® Thus, appellant presents no nore than
bal d all egati ons of bias based on the judge’'s comments regarding
referring counsel for disciplinary action.

The next day, after investigating the matter, the judge nade
a factual finding that appellant’s counsel had not properly served
interrogatories upon BLIC.  Appellant’s counsel submts that the
j udge made an inproper credibility determ nation agai nst hi m based
on the judge’ s know edge of a separate case havi ng been di sm ssed
because appellant neglected to appear for trial. The follow ng
transpired during the second day of trial:

[ APPELLANT’ S
COUNSEL]: We have been prejudiced in our
ability to present a case. W
are prejudiced in our ability
to proceed forward.

THE COURT: Al right. What | am going to
rule is —right now I, for two
days, have been listening to
t hese all egati ons —and during
duty week, | also listened to
sone all egations of one counsel
calling the others liars and
t he ot her si de pr oduci ng
docunents and saying, “W gave
them”
| have | ooked through the file
for sonme type of certificate of
service showi ng t hat
[appel lant] did serve [BLIC]
with interrogatories back in

8Simlarly, the judge later stated, “And | wll take
appropriate steps, because we have attorneys calling each other
liars. And one side or the other is lying. And I will get to the
bottomof it, if | have to go to Attorney Gievance on this.”
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Ni nety — May — when are you
al l eging you served then?

[ APPELLANT’ S
COUNSEL]: | believe it is May 19, 1997.

THE COURT: "97. There is no certificate of
service in the file show ng
that. Wiat we do have is a
certificate of service a year
|ater stating that they were
served.

According to [BLIC s] attorney,
t hey never received that first
set of interrogatories.

There is another |awsuit you
were involved in with Baltinore
Life Insurance Conpany, which
apparently was di sm ssed
because you did not show up for
trial. But, that case, there
were interrogatories in that
one.

[ APPELLANT’ S
COUNSEL]: Is this in sone part of a
record —this —

THE COURT: | have exam ned the record. |
am nmeking a finding of fact for
t he record.

[ APPELLANT’ S
COUNSEL] : But, Your Honor is this
information contained in the
court record?

THE COURT: No. What | have found out is
goi ng through this
correspondence that you handed
me in your own notion.
The court, while examning the file, noted that another case
agai nst BLIC had been di sm ssed because appellant’s counsel did not

appear. The observation, however, was not a basis for the court’s
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finding that appellant’s counsel had not ©properly served
i nterrogatories upon BLIC. Instead, the judge relied on her
examnation of the file, the omssion of a certificate of service,
and correspondence from appellant’s counsel. Notw thstanding
appellant’s insistence that reversal is nandated because “the
[c]ourt’s credibility determ nation [was] based in part upon such
extra-judicial matters as [sic] whether appellant’s counsel showed
up for trial in another, totally unrelated case in another
jurisdiction,” the court had stated, in response to counsel’s query
as to whether the information was contained in the court record,
that she learned of his failure to appear as a result of reading
correspondence he had *“handed [her] in [his] own notion.”
Appel | ant cannot now conpl ai n about the fact that information which
he provided to the court was extra-judicial. See Jensen v. State,
M. App. __, No. 893, Sept. Term 1998 (filed June :
1999), slip op. at p. 28 (where appellant introduced evi dence that
she failed to notify her insurer of the recovery of itens reported
stol en, appellant was not permtted to chall enge adm ssion of that
evi dence on appeal).

We have held that a trial judge can only take judicial notice
of an original record fromthe circuit court wherein he or she
presides. Irby v. State, 66 Ml. App. 580, 587 (1986). Appell ee,
citing the case in question pending before us, Alalfey, et al. v.
Baltinore Life, et al., No. 1807, Septenber Term 1998, contends

that the trial judge’'s know edge of that case is not extra-
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judicial. Precluding incorporation of extra-judicial matters into
a proceeding is necessitated by the inability to authenticate the
record of the prior proceeding. Since the information was supplied
by appel lant’s counsel and was contained in the pleadings, it was
part of the instant case and was not extra-judicial. Mor eover
appel l ant’ s counsel does not claimthat he did appear or that the
i nformati on was otherw se inaccurate. Thus, there is no question
of authentication or verification. See Tenoney v. State, 290 M.
251, 259-60 (1981). We therefore perceive no prejudice resulting
from the trial judge’'s know edge of the failure of appellant’s
counsel to appear in a related case.

The court further explained the decision at the begi nning of
t he next day’ s proceedi ng:

THE COURT: | had to nake a call, because
you were calling the defense
attorneys liars. They were
saying that you were a liar.
For the record, | had to nake a
determ nation of whether or not
| thought the evidence showed
t hat docunent s had been
presented to you.
| did make a record of that
yesterday, and | just want the
record to be clear, but we wll

file this [motion for recusal].
Ckay.

[ APPELLANT’ S
COUNSEL]: W are asking the [c]ourt to
consider it at this stage.

THE COURT: A Judge doesn’t recuse hinself
or herself in the mddle of
trial. It just isn't an option.

Ckay.
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The judge made a credibility determnation wthin her
discretion regarding the discovery dispute. W have observed that
“Iwide discretion as to the course of the trial is vested in the
trial court, and the exercise thereof will not be reversed absent
an abuse of discretion.” Braxton, 91 M. App. at 397 (citing
Thrifty Dversified, Inc. v. Searles, 48 MI. App. 605, 615 (1981)).
In order to proceed with trial, the judge needed to nake a deci sion
regarding the discovery dispute. Absent specific evidence
i ndicating bias, appellant’s counsel is unable to rebut the strong
presunption that the court acted inpartially.

Appel l ant al so contends that the judge denonstrated bias by
adopting the representations of counsel for appellees as to whether
Mark Lewi s, a sequestered witness, was in the courtroomduring the
pl ayi ng of videotapes of other w tnesses’ testinony. Toward the
conclusion of the second day of trial, appellees’ counsel inforned
the court that they would be calling Lewis as a witness the next
norning.® Appellant’s counsel imediately objected, requesting
the court to exclude Lewis because he had been present in the
courtroomthat norning while testinony was being presented. After
the parties gave a physical description of Lewis, the follow ng
exchange occurred:

THE COURT: He has been outside those
doors.

°At this point, it was nearly five o-clock in the afternoon
and appellees’ counsel had sent Lewis hone because it did not
appear that he would be permtted to testify until the next day.



- 27 -
THE CLERK: Ri ght .

[ APPELLANT’ S
COUNSEL] : Your Honor —

THE COURT: | have been wat chi ng hi m paci ng
up and down.

THE CLERK: Ri ght .

THE CLERK: He was in here first thing this

nmorning. And when the jury
canme, he left.

THE COURT: [ He was] paci ng up and down the
door way. My clerk and |
comment ed about it.
Despite the court’s belief that Lew s had been outside during the
nmor ni ng session, the judge held an evidentiary hearing the next
norning to determ ne whether a violation had occurred.

The evidentiary hearing invol ved observations by both parties’
counsel and the calling of two witnesses —Lewis and a |law clerk
enpl oyed by appellant’s counsel. Appellees’ counsel asserted that
they had instructed Lewis not to enter the courtroom whil e other
w tnesses were testifying and that he had only been in the room
prior to such testinony. On the other hand, appellant’s counsel,
appellant, and the law clerk each testified they observed Lewis in
the courtroom throughout nruch of the norning. During the

evidentiary hearing, Lewis testified that, pursuant to instructions

gi ven by appel | ees’ counsel, he was not in the courtroom when any
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of the videotapes were played. After receiving the conflicting
versions of events, the trial judge observed:
Qobvi ously, we have had testinmony from four
peopl e that he was here. He hinself has denied
it. We have had testinony under oath from
ot her people that he was not here.
| personally did not observe him | am not
going to nmake a credibility call on this, but
| have the power to either exclude himor not.
| amnot going to exclude him So you may cal
hi m

In Redditt v. State, 337 Md. 621, 630 (1995), the Court of
Appeal s opined, “Wien . . . the trial court was notified of an
apparent violation by the witness of the order of sequestration, it
was then incunbent upon the trial judge to nmake an investigation
pursuant to the discretionary power vested as to the inposition of
any sanction.” In the instant case, the trial court conducted a
t horough investigation by allowng wtness testinony and cross-
exam nation by opposing counsel. When faced with contrary
testinony concerning Lewi s’s presence in the courtroom we cannot
say that the court abused its discretion either by determning that
Lewi s had not been present or by allowing himto testify.

Further, appellant’s counsel accuses the judge of personally
testifying that she wi tnessed appel |l ees’ counsel deliver docunents.
In response, appellees maintain that the judge was nerely stating
her recollection that, while the parties were in her chanbers,
appel | ees’ counsel provided appellant’s counsel wth docunents to

review as acknow edgnent that the docunments had been received. W

agr ee. The court was not testifying that appellees counsel
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provi ded appellant’s counsel with the disputed discovery
docunmentation. Such a recollection does not denonstrate bias or
prejudi ce that warrants recusal.

Essentially, the argunents of appellant’s counsel asserting
prejudice by the trial judge devol ve upon two observati ons nmade by
the judge: that appellees’ counsel provided appellant’s counsel
w th docunents while in chanbers and that anot her case against BLIC
had been di sm ssed because of the failure by appellant’s counsel to
appear. Considering the volum nous testinony and intensive
argunent s regardi ng di scovery di sputes heard prior to, during, and
after trial, it is apparent that a reasonable person would not
reasonably believe that the trial judge acted partially. To the
contrary, the judge allowed the parties to develop fully their
positions before adjudicating the issues presented. W said, in
Ti bbs, that the trial court “exhibited the patience of Job,”
al though it should have exercised nore control over counsel.
Ti bbs, 72 Md. App. at 255. The trial judge, in the instant case,
certainly was tested |ike Job and, we believe, exhibited renmarkabl e

restrai nt under the circunstances.

On June 22, 1998, the first day of trial, appellant’s counsel
filed a notion to disqualify Barrett Freedl ander, who is BLIC s
general counsel and corporate secretary as well as a partner in the

law firmof Weinberg & G een, BLIC s counsel. Appellant contends
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that the trial court erred by denying the notion to disqualify
Freedl ander. According to appellant, Freedlander’s signature on
BLICs answers to interrogatories created dual roles that
constituted a conflict of interest and inproperly allowed himto
use the attorney-client privilege as both a shield and a sword.
BLIC, in response, asserts that the court properly denied the
notion because it was untinmely and prejudicial.

The final date for filing notions in the case was February 25,
1998. Appel l ant concedes that he was aware of Freedl ander’s dual
roles as early as May 1997, even though he did not file the notion
until the first day of trial. Appellant did not |earn, however,
t hat Freedl ander executed the answers to interrogatories until
April 22, 1998. Neverthel ess, appellant inexplicably waited for
two nonths to file the notion. The foll ow ng exchange occurred on
June 22, 1998:

[ APPELLANT’ S
COUNSEL]: The notion to exclude Barrett
Freedl ander, an attorney in
this case.
THE COURT: Al right. Also, that was filed

too | ate. You have known about
what he was doi ng for nonths.

[ APPELLANT’ S
COUNSEL]: But, Your Honor, we had to —
there were certain notions that
we were going to discuss, pre-
trial notions.

THE COURT: But you don’'t do it with the
trial judge; you do it on a
notions cal endar, which has
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nothing to do with the trial
j udge, and Judge Winstein
basically found that you wai ved
all these notions because you
did not tinely file them

[ APPELLANT’ S
COUNSEL]: Do we have a ruling from Judge
Wi nst ei n?

THE COURT: Yes. | will rule on themif you
want ne to rule on them | am
not going to disqualify M.
Barrett Fr eedl ander. Thi s

notion was filed too |ate.

It was filed on the norning of
trial. These facts have been
knowmn that he 1is corporate
secretary for the defendant[,]
[BLIC], and also a partner in
Wei nberg & Green and that this
conflict was known to
[ appel | ant] way before today’s
date and shoul d have been filed
bef ore.

We have held that “[w]ide discretion as to the course of the
trial is vested in the trial court, and the exercise thereof wll
not be reversed absent an abuse of discretion.” Braxton, 91 M.
App. at 397. Because appellant was aware of Freedl ander’s dua
rol e approxi mately one year before filing the notion, the court did
not abuse its discretion by refusing to disqualify him

Furthernore, appellant was not prejudiced by the court’s
denial of the notion for disqualification. Appel  ant’ s counse
sought to call Freedlander to testify as a fact w tness concerning
appel l ant’ s defamation claim \When the court asked for a proffer,

appel l ant’ s counsel submtted that Freedl ander gave a bad reference
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about appellant to another insurance conpany. The parties then
argued as foll ows:

[ APPELLANT’ S
COUNSEL]: He wuttered defamatory words
about ny client. He nmade
hinmself a witness in this case
by signing these four answers
to interrogatories.

[ APPELLEES
COUNSEL]: Your Honor, if you read the
acknow edegnent [ sic], he
clearly doesn’t sign them under
personal know edge. He signs
t hem as a per sonal
representative —

[ APPELLANT’ S
COUNSEL]: No. He signed them as counsel,
and he signed them as a fact
W t ness.

THE COURT: Where does it say “fact
W t ness”?

[ APPELLANT’ S
COUNSEL]: He is an officer.

[ APPELLEES
COUNSEL] : It says, “I, Barrett
Freedl ander, an officer of
[BLIC], am duly authorized by
[BLIC] to execute these answers
to interrogatories under oath
on its behalf. | have read”
THE COURT: Al right. I amgoing to allow
you to call himto the stand.
But, | amgoing to really Iimt
your interrogation of him And
you cannot get into any
attorney-client privilege

matters. But, your proffer to
I‘TE_
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THE COURT: Well, your proffer to nme is
that he nmde a defamatory
stat enent about your client.

[ APPELLANT’ S
COUNSEL] : Yes.

THE COURT: Al right. Wll, it islimted
to that and —

Subsequent |y, appellant’s counsel was able to exam ne Freedl ander
inthe jury' s presence regarding the all eged defamatory statenents
he made about appell ant. Thus, the question of attorney-client
privilege is not inplicated because legal advice given by
Freedl ander was not an issue that appellant’s counsel raised in his
proffer.

The argunent of appellant’s counsel is that appellant was
prej udi ced because Freedl ander was able to serve as a fact w tness
whil e effectively avoi ding questions covered by the attorney-client
privilege. Counsel, however, did not nake any proffer to the
court about information that he sought from Freedl ander that was
protected by the attorney-client privilege. It appears that
appel lant’s counsel sought inquiry into statenments Freedl ander
allegedly made relating to his refusal to answer appellant’s
i nterrogatories. Such an inquiry was irrelevant to the trial

proceedi ngs and was properly rejected by the court.

%W do not find convincing appellant’s argunent that
Freedl ander waived the attorney-client privilege by signing the
answers to interrogatories as a corporate secretary. Appellant
m stakenly relies on precedent holding that a client waived the
privilege by publishing a book that disclosed privileged
information. See Agnew v. State, 51 Ml. App. 614, 650-51 (1982).
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Appel l ant’ s subm ssion that Freedl ander used the attorney-
client privilege as both a sword and shield also is msplaced.
Appellant relies on ST Systens Corp. v. Maryland Nat’| Bank, 112
Md. App. 20, 35 (1996), for the proposition that a client may not
use the advice of counsel as a sword to prove his case and stil
assert the attorney-client privilege to prevent disclosing harnful
i nformation. In ST Systens, however, the advice of counsel was
only one reason that a party gave for taking the action that was
the center of the dispute. The other reasons —defenses —were
testified to at trial. Thus, we ruled that there was no prejudice
due to the evocation of the attorney-client privilege because that
i ssue was “nothing nore than a snoke screen intended to blur our
judicial vision and take us off our adjudicatory path.” 1d. at 36.
Equally, in the instant case, appellees did not use advice of
counsel as an el enent of the defanation defense and counsel’s sword
and shield argunent is no nore than a snoke screen. Thus, having

cleared the air, we shall nove to appellant’s next contention.

Appel |l ant asserts that the trial court erred by denying his
motion for a mstrial. A trial judge's denial of a notion for a
mstrial will not be disturbed absent a clear show ng of abuse of
discretion. See Onens-Corning Fiberglas Corp. v. Garrett, 343 M.
500, 517 (1996). The focus of our inquiry is whether the court’s

deni al of the notion egregiously prejudiced appellant. See Braxton
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v. State, 123 M. App. 599, 667 (1998). The Court of Appeals
el abor at ed:

The declaration of a mstrial is an
extraordi nary act which should only be granted
i f necessary to serve the ends of justice.

The trial judge, who hears the entire case .
. . 1s in the best position to determne if
the extraordinary remedy of a mstrial is
appropri ate. W will not reverse a trial
court’s denial of a notion for mstrial unless
the defendant was so clearly prejudiced that
t he denial constituted an abuse of discretion.

Hunt v. State, 321 Ml. 387, 422 (1990), cert. denied, 502 U S. 835
(1991).

In the case sub judice, appellant argues that the court’s
di scovery rulings were erroneous and prejudiced his right to a fair
trial. Appellant’s counsel initially noved for a mstrial on the
first day of trial based on the alleged failure by BLIC s counsel
to respond to discovery disputes. The follow ng exchange occurred
after the court inquired into the foundation for the notion by
appel l ant’ s counsel :

[BLIC S

COUNSEL] : Your Honor, [BLIC] has answered
the only interrogatories served
onit. As pleadings indicate in
the file, we received a second
set of interrogatories. That is
what it was call ed.
W obj ected because we said we
never received the first, and
they were answered. W produced
over a thousand pages of
docunents in response to a
docunent request.

THE COURT: They haven’t answered any
di scovery, have they?



[BLIC S
COUNSEL] :

THE COURT:

[BLIC S
COUNSEL] :

THE COURT:

Appel l ant’ s counsel

all eging that he had not
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No, Your Honor, or provide[d] a
single docunent , not one
docunent. In response, they
came up with this first [set
of ] interrogatories.

We checked the court file. The
Clerk’s Ofice can't find any
Notice of Service being filed
for that earlier set. W had no
know edge of it.

We answered the only discovery
sent to us, and we haven't
recei ved our discovery request,
which is the subject of our
notion for sanctions.

Al right. Let mie — 1| said
this earlier when you were
downt own. Judge Weinstein

wants this case to go to trial
He said all discovery disputes
are wai ved because you did not
set a notions date. The
plaintiff has to take it upon
itself or the defense to go to
the notions cal endar and set a
notions [date].

The trial judge does not hear
these matters at this late
dat e.

Your Honor, as a nmatter of
fact, the last time | was in
the courthouse to get a
protective order, | tried to
raise that issue and | was
specifically told that the
trial judge would be the judge
to take care of that.
Additionally —

At that tine, you had passed
t he di scovery cut[-]off
deadl i ne.

made the notion for mstrial,

again

been provided with discovery for the
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“first” set of interrogatories. Appellant’s counsel, however, did
not file a «certificate of service until a year after
interrogatories were allegedly nailed, and BLIC s counsel denied
receiving them It cannot be said that appellant was egregiously
prejudi ced considering that he also was delinquent in waiting to
file pre-trial notions until long after the deadline for discovery
had passed. The court’s repeated refusal to consider during trial
the parties’ discovery disputes does not constitute prejudice, much
| ess the kind of extrene prejudice that would warrant a m strial.

On the second day of trial, appellant’s counsel renewed his
nmotion for a mstrial wthout stating a different basis for the
nmotion. The court responded, “No, | amdenying that. There are no
grounds for a mstrial.” Finally, appellant’s counsel noved for a
mstrial at the conclusion of the fourth day of trial, the
penul ti mat e day, because the admnistrative judge only had allotted
four days for the trial. It is well settled that the trial judge
has discretion regarding the course of the trial, and we wll not
bel abor the point other than to nention that it was within the
court’s discretion to continue the trial beyond the nunber of days

allotted by the adm nistrative judge.

IV

Appel | ant next argues that the court erred by permtting Mark
Ewing to testify because he had been present in the courtroomin

violation of the court’s sequestration order. As previously
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di scussed in Section |, however, the court conducted a full
evidentiary hearing and decided within its discretion that the
evi dence did not prove that a sequestration violation had occurred.
Furthernore, there is no evidence that the testinony Lews
al l egedly overheard influenced his own testinony. Thus, even if
Lewi s had been in the courtroom w thout evidence of influence, a
per se exclusion is not warranted. See Redditt, 337 Md. at 629
(holding that the violation of a sequestration order does not
result in an automatic exclusion of the witness's testinony); see
al so Frazier v. Waterman Steanship Corp., 206 M. 434, 445-46
(1955) (concluding that suppression of testinony would not devel op
the truth when it was inprobable that the wi tness could have been
told anything substantial based on the new testinony given in
court). As a result, the trial court did not err by permtting

Lews to testify.

\Y,

Appel lant finally submts that the trial court erred by
allowwng the jury to consider the fraud count within BLIC s
counterclaim On February 19, 1998, BLIC filed a counterclai mthat
i ncl uded counts of fraud and breach of contract by appellant. BLIC
anmended the counterclaim on March 16, 1998, adding a count for
breach of fiduciary duty. Appellant noved on April 15, 1998 to
di sm ss the anmended counterclaim During the first day of trial,

the foll owi ng occurred:
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[ APPELLANT’ S
COUNSEL]: Secondly, | have a notion to
dismss the counterclaim |
have no idea —

THE COURT: Il will rule on that at the
close of all the evidence. I
amnot going to rule on it till
[sic] we have the whol e case.

I am t aki ng it under
advi senent .
[ APPELLANT’ S
COUNSEL]: . . . Wat | need to tell Your
Honor on the record is that the
not i on to di sm ss t he
counterclaim IS very

significant in terns of what

happens t oday.

The determ nation of the notion

to di sm ss.

THE COURT: Well, try the case as if the

fraud count is in there. Just

try it as if it is in there.
As a result, the trial judge did not rule on the notion to dism ss
the counterclaimuntil the close of all the evidence. At that
tinme, the court heard argument fromthe parties and determ ned that
there was sufficient evidence to create a jury question as to
whet her appel | ant subm tted fraudul ent docunents to BLIC to receive
hi gher conm ssi ons.

Wth respect to the assertion that the trial court erred by
deferring her decision on the notion to dismss until the close of
t he evidence, Maryland Rule 2-322(c) (1999) provides that a notion
to dismss shall be decided before trial, “except that a court may

defer the determnation of the defense of failure to state a claim

upon which relief can be granted until the trial.” Appellant’s
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April 15, 1998 notion to dismss requested that the court ”DI SM SS
[BLIC s] Counterclaimwith prejudice for failure to state a claim
for which relief can be granted.” As appellant points out, the
court, by deferring a decision on the notion until the close of all
of the evidence, transfornmed the notion into a notion for summary
judgment. Rule 2-322(c) provides that the notion only becones a
motion for summary judgnent if "matters outside the pleading are
presented.” Appellant’s nmotion to dismss, ruled on after
presentation of the evidence, was effectively transforned into a
nmotion for summary judgnment or a notion for judgnent, denial of
which resulted in submtting the issues therein for consideration
by the jury.

O her than quoting his counsel’s assertion to the trial court
that there was not a “scintilla of evidence” of fraud, appellant
does not provide any argunent in support of his contention that the
evidence was insufficient to create a jury question. Thus, we
shall not tarry long in disposing of this issue other than to state
that BLIC presented testinony of nunerous BLIC policyhol ders,
denmonstrating that appellant was involved in the creation of
fraudulent fornms and that BLIC attenpted to rectify the danages.
In addition, BLIC presented evidence of its investigation, which
i ncl uded a handwiting expert who confirmed many of the forgeries.
Thus, there was sufficient evidence to generate a jury question
regarding appellant’s alleged fraud, and the trial court did not

err by denying appellant’s notion to dismss or for judgnent.
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