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EMINENT DOMAIN - INVERSE CONDEMNATION - DAMAGES - WHEN
MAKING A CLAIM FOR A TEMPORARY TAKING OF PROPERTY, LOST
RENTAL INCOME MAY BE RECOVERABLE AS A MEASURE OF THE VALUE
OF THE PROPERTY TAKEN.

EMINENT DOMAIN -JUST COMPENSATION - FAIR MARKET VALUE - WHEN
A TEMPORARY TAKING ULTIMATELY RESULTSIN THE EXERCISE OF
EMINENT DOMAIN, THE MEASUREMENT OF DAMAGES OCCURRINGAS
THE RESULT OF THE TEMPORARY TAKING MUST BE CONSIDERED IN THE
AWARD OF FAIR MARKET VALUE ORDINARILY IN THE CONDEMNATION
PROCEEDINGS.

When a property owner claims atemporary taking by the government of hisor her
property, lost rental income may be recovered as ameasure of the property taken. When
the government ddays after announcing its intention to take aspecific property, pursuant
to its power of eminent domain, dl diminution in value occurring ubsequent to and
proximately caused by that announcement, including lost rents, property taxes, and other
costs, may be compensable in the award of fair market value.
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__ Weissued a writ of certiorari in this case to determine whether an award, in
settlement of aformal eminent domain proceeding, of “fair market value,” asdefinedin Md.
Code (1974, 2003 Repl. Vol.), 812-105 of the Real Property Article, contemplates the
incluson of lost rents, carrying costs, and other damages incurred as a result of the
condemnor’s pre-condemnation conduct. Concluding that such damages are indeed
compensable under that statute, we hold that, when a condemnor’s pre-condemnation
conduct results ultimately informal condemnation proceedings, all damagesresulting from
that conduct ordinarilywould beincluded in the award of “fair market value’ relating to the
condemnationaward. Ontherecord of thiscase, however, ajustification may exist to permit
the former property owner to pursue the alleged pre-condemnation damages in a separate
action. In order to resolve whether that is appropriate, fact-finding may be required. A
remand to consider that, therefore, is appropriate
l.

Thiscaseinvolves 33,000 squarefeet of commercially zoned land, previously owned
by ReichsFord Road Joint Venture (“ ReichsFord”), aMaryland general partnership, located
along Urbana Pike in Frederick County, Maryland. Prior to theformal exerase of eminent
domainin 2001 by the State Roads Commission of the State Highway Administration of the
Maryland Department of Transportation (“SHA” or “Administration”), the land was

improved with a gasoline service station.



In the summer of 1987, the SHA, pursuant to powers vested in it under § 40B of
Articlelll of the Maryland Constitution," issued ageneral public announcement pertaining
to anewly proposed interchange at Routes 85/355, near the subject property, in Frederick
County. In October of that year, Griffith Consumers (“ Griffith”) entered into a ten-year
lease agreement with Reichs Ford to operate agas station on the property.

In a letter dated 20 December 1988, the SHA informed Reichs Ford that it had
scheduled construction for the new interchange and that the project would affect
substantially the subject property. The letter also stated that an appraiser was selected to
appraise the subject property and that the SHA would make a purchase offer within six
months. Although the SHA commissioned a number of ensuing appraisals, for which
Reichs Ford made available its |ease agreement and the monthly rental recdpts during the
lease term, the Admini strati on made no offersto purchase the subject property.

Seven years later, in August of 1995, Reichs Ford received another leter from the
SHA advising that yet another gpprai ser had been selected to appraisethe subject property,
after which an of fer of just compensation would be made. 1n February of 1996, the SHA
offered to purchase the subject property for $950,000. A negotiated saledid not result from

this offer.

'Section 40B provides that “where such property, in the judgment of the State
Highway Commission is needed by the State for highway purposes, the General Assembly
may provide that such property be taken immediately. . .” Md. Const. art. 3, 8 40B. The
public announcement in 1987 did not constitute the formal exercise of eminent domain.
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Between 1996 and 1997, the SHA met with Griffith, the lessee of the subject
property, to inform it of the intended condemnation and its entitlement to relocation
assistance. The SHA also drafted alease termination agreement for Griffith to execute and
deliver to ReichsFord. Upontheexpiration of theinitial leasetermin 1997, Griffith elected
not to exercise its option to extend the lease term with Reichs Ford, apparently due to the
looming specter of condemnation. Griffith, however, did hold over temporarily on amonth-
to-month basis at a reduced rent, eventually vacating the property on 30 June 1998.
Thereafter, ReichsFord claimsthat it was unableto | ease the property asagas station or for
any other economically viable use due to the SHA ' s plans.

Between 1998 and 2000, ReichsFord requestedinformally, on several occasions, that
the SHA formally exercise its eminent domain powers or abandon the proposed taking of
thesubject property. During thisperiod, ReichsFord continued regularlyto updatethe SHA
regarding the alleged damages being incurred asaresult of the Administration’ sindecision.
Nevertheless, the SHA did not take any meaningful steps toward the institution of formal
condemnation proceedings.

Frustratedwiththe SHA’ sinaction, ReichsFord filed acomplaint intheCircuit Court
for Frederick County on 31 January 2000, claiming damages based on a theory of inverse

condemnation.” Reichs Ford claimed that, by placing its property “under the cloud of

>0On 21 June 2000, ReichsFord filed anamended complaint, adding additional counts
for Interferencewith Economic Relations (Count 1), Intentional and Improper Interference
(continued...)



imminent condemnation” for such alengthy period of time, the SHA rendered the property
economically unusable and thus was liable for damages that accrued as a result of the
unwarranteddelay. ReichsFord’ scomplaint sought damagesincurred fromthetimeGriffith
failed to exerciseits option to extend the |ease and thefiling of thecomplaint. The damages
included, among other things, lost rents, property taxes, and carrying costs.®

On 8 March 2001, the Stateinstituted condemnation proceedingsin the Circuit Court
for Frederick County to acquire the subject property and the improvements thereon.

Sometime thereafter, Reichs Ford and the SHA initiated settlement negotiationsregarding

?(...continued)

with Plaintiff’s Business Expectations (Count I11), and Unwarranted Interference with a
Contractual Relationship (Count 1V). Upon motion by the SHA, Countsll, I11, and IV were
dismissed with prejudice by the Circuit Court on 21 February 2001 for failure to comply
with the notice provisionsof the Maryland Tort ClaamsAct. Md. Code (1984, 2004 Repl.
Vol.), 812-106 (b) et seq. of the State Government Article. The dismissd of these counts
arenot challenged by Reichs Ford here. Section 12-106 (b) remains unamended in the 2004
Replacement Volume from the version in effect at the time of the hearing.

®In its answers to the SHA' s interrogatories, Reichs Ford itemized its damages as
follows:

Lost Rental Income 1 November 1997 through October 2000
with carrying costs for delayed payment at 8% - $465,647.50
Real Estate Taxes - 1998 through 2001 with interest -
$17,350.83

Final interes payment - $1,997.46

Cost of tanks removal - $10,803.40

Driveway baricades - $2,100.00

County of Frederick, water and sewer charges(1999 and 2000)
- $1,394.81

Fire Insurance- $207.00

Total Damagesas of 7/01/01 - $541,328.50
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al pending claimsrelated to the subject property. Reichs Ford proposed two alternatives.
First, it proposed to settle both the SHA’ s eminent domain action and the pending inverse
condemnationsuit for the totd sum of $1,525,000. Alternatively, Reichs Ford proposed to
settle only the eminent domain claim for $1,325,000, on the condition that it could continue
to prosecute the inverse condemnation claim. The SHA, by letter of itscounsel dated 19
June 2001, chose the second option and the parties executed an Agreed Inquisition in the
eminent domain action calling for $1,325,000 in damages.

This agreement was filed with the Circuit Court on 22 June 2001, resolving
effectively the condemnation clam. The parties continued to litigate the inverse
condemnation action. After the parties engaged in discovery, the SHA filed a motion in
l[imineon 30 January 2003. The motion argued that the damages ReichsFord was seeking,
described in the body of the brief motion as “lost rental income, real property taxes,
mortgageinterest, etc.,” were“not allowed in acondemnation case” and asked the court for
the following relief:

A. That the Court enter an order baring plaintiff from
introducing evidence at trial pertaining to lost rental income,
real property taxes, etc.; and
B. For St_Jch other and further relief as the nature of the case
may require.
The Circuit Court held a hearing on the motion in limine on 3 March 2003, during

which the trial judge made the following observation:

Basically what is before thecourt now is defendant’ smotionin
limine, which | think, although it’s not framed as a motion to
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dismiss, if | grant the motion in limine, | believe, . . . itis, in
effect, dismissing plaintiff’s claim because the only element of
damagesalleged in thiscase arethelost profitsand thoseitems
which are subject to [the SHA’ s| motion in limine.

The court continued, reasoning that

basically thisisan in rem action and the measure of damagesis
the value of property taken. | don’t find any authority that the
Court finds compelling to authorize a suit in these
circumstances where the measure of damages is loss of rental
income in the in rem proceeding.

Therefore, | an goingto grant [SHA’s] motioninlimine
asto any evidence asto lost profits and lost rental income for
the period of time at issue in this case, which is prior to the
actual condemnation being taken. So in effect, it is a legal
motion to dismiss, and quite honestly, let the Court of Special
Appeals tell us how we're supposed to proceed in these
circumstances because this Court is just not clear, and I'm
erring on the side of viewing the statute being the valueof the
land taken.

On 16 April 2003, the Circuit Court entered an order granting SHA’s motion in
limine and digmissing the case. ReichsFord noted atimely appeal to the Court of Special
Appeas. On 19 October 2004, in an unreported opinion, the Court of Special Appeals
affirmed the judgment of the Circuit Court, holding that the proper vehiclefor Reichs Ford
to have proven and recovered the damages sought in the inverse condemnation suit wasthe
settled action for condemnation. The intermediate appdlate court found that, although the
damages claimed by Reichs Ford may be recoverable in some instances, “[c]learly, the
General Assembly intended for any diminution in value of property caused by the pre-

condemnation activities of the condemnor be considered in computing fair market value”



in the SHA’s eminent domain action. The Court of Special Appeals noted also that,
although the General Assembly has provided for recovery beyond the fair market valuein
certain specified circumstances none of these circumstances was present in ReichsFord’'s
clam. ReichsFord petitioned this Court for awrit of certiorari, which we granted, 385 Md.
162, 867 A.2d 1062 (2005), in order to consider the following question:
Did the Circuit Court err in precluding Reichs Ford from
introducing evidence of lost rental income, real property taxes,
etc. resulting from the SHA’ s activities prior to itsexercise of
the power of eminent domain?
.
A.

The Circuit Court granted the SHA’s motion in limine, treating it as a motion to
dismissfor failureto state acause of action. Md. Rule2-322. The question before usthus
becomeswhether the Cirauit Court erred in dismissing Reichs Ford’ sinverse condemnation
complaint based on the court’ s determination to exclude certain evidence. Wereview the
grant of amotionto dismiss de novo. Adamson v. Corr. Med. Servs., 359 Md. 238, 246, 753
A.2d 501, 505 (2000) (citations omitted). We examine whether the complaint, assumingall
well-pleaded facts and reasonabl e inferences drawn therefrom in alight most favorable to
thepleader, staesalegally sufficient cause of action. /d. at 246, 853 A.2d at 505. Dismissal
is proper only if the complaint would fail to provide the plainti ff with ajudicia remedy.

Bobo v. State, 346 Md. 706, 709, 697 A.2d 1371, 1373 (1997). In the present cas, the

Circuit Court concluded that, once Reichs Ford was precluded from presenting the
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implicated evidence of damages, dismissal of itsclaim was proper. In order to determine
whether dismissal was proper in this case wetherefore mud first examinewhether granting
the motion in limine was proper.

B.

The motion in limine, which the Circuit Court granted without elaboration,
gualificationor limitation, sought to exclude* damagesfor lost rental income, real property
taxes, etc.” (emphasis added)* for the time period prior to the filing by the SHA of the
eminent domain action. The motion in limine in this case is not a model of precision or
clarity. A written motion must state its premises and relief sought with particularity. Md.
Rule 2-311 (emphasisadded). Becausethemotioninliminehere used thevagueterm“etc.”
to describeits request for potentially unlimited broad relief, how isa court to know the full
extent of theassumed evidenceit isbeing asked to exclude, or what the proper legal grounds
for such a sweeping exdusion may be? The granting of the motion in limine in such
wholesale fashion, without question, elaboration, qualification or limitation, leaves this
Court with the untenable task of guessing, to some degree, at the full scope of the evidence

intended to be excluded.

“The body of the motion itemized “lost rental income, real property taxes mortgage
interest, etc.,” while the relief sought referred to “lost rental income, real property taxes,
etc.”



C.

Even were we to overlook the relative vagueness of the request in the motion in
l[imine, we conclude that granting the motion was legally incorrect. The SHA argued inits
motion that types or categories of evidence it foresaw might be offered by Reichs Ford
should be barred from consideration because, according to the SHA, “such damages arenot
admissible in acondemnation case.” The Circuit Court agreed, stating that it did not “find
any authority that the Court finds compelling to authorize a suit in these circumstances
where the measure of damages isloss of rental income in the in rem proceeding.”

In order to determine whether Reichs Ford may recover lost rents and other related
damagesin an inverse condemnation suit versus atraditional condemnation claim, we first
must examine how, and under what authorities, a condemnee may be compensated when
property istaken asaresult of the exercise of eminent domain. Both the United Statesand
Maryland Constitutions prohibit the sovereign from taking private property for public use
without just compensation. U.S. Const. amend. V; Md. Const. art. 3, 840. The measure
of damagesin acondemnation proceeding at common law in Maryland wasthe value of the
real property taken. Pumphrey v. State Roads Comm 'n, 175 Md. 498, 505, 2 A.2d 668, 671
(1938). The general theory behind that conceptualization of just compensation wasthat the
individual property owner should be placed in as good a position financially ashe or she
would have been but for the establishment of the public project. Dodson v. Anne Arundel

County, 294 Md. 490, 494, 451 A.2d 317, 320 (1982). Moreover, the economic impact of



apublic project should be borne by the public asawhole and not by asingle property owner
or agroup of individual property owners. Armstrong v. United States, 364, U.S. 40, 49, 80
S.Ct. 1563, 1569, 4 L.Ed.2d 1554 (1960). Just compensation, as interpreted under the
Maryland Constitution, however, only requires compensation for real property interests.
See, e.g., Shipley v. Balt. & Potomac R.R. Co., 34 Md. 336, 343 (1871) (holding that just
compensation means the actual value in money of the property). Losses incidental to an
interest in real property, such as moving costs, taxes, and lost rents generally were not
required to be compensated for when the government exercised its powers of eminent
domain to take permanent and total possession of a property under the common law. See
id. at 343 (stating that just compensation does not include benefits, advantages, or damages
incidental to the interest in real property and caused by the public project). Practically
speaking, there are many hidden costs involved in the acquisition of property by the
governmentfor public projectsthat have not been determined to be compensable asamatter
of common law.

In this case, Rachs Ford does not allege atraditional claimfor just compensaion as
theresult of forma condemnation, however, but rather seeks damagesincidental to inverse
condemnation. Inverse condemnation has been described asa* shorthand description of the
manner in which alandowner recoversjust compensation for ataking of his property when
condemnationproceedingshavenot beeninstituted.” U.S. v. Clarke,445U.S. 253, 257, 100

S.Ct. 1127,1130, 63 L.Ed. 2d. 373 (1980). In claimsfor condemnation wherethere has been
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a temporary taking, courts have found that, based on federal constitutional principles, a
proper measure of damages may be the lost rental vdue between the initial taking and the
time that the property isreturned or restored. See Kimball Laundry Co. v. U.S., 338 U.S. 1,
7, 69 S.Ct. 1434, 1438, 93 L.Ed. 1765 (1949) (finding that for an expressly temporary
governmental occupation of property, effectively a temporary taking, a measure of fair
market value may be the value arenter would have paid for the property). Itwould appear
then that the Circuit Court’ sview inthe present casethat lost rental incomeis not admissible
evidence in any condemnation context is not universally true. See Bergman v. State Road
Comm’n, 218 Md. 137, 140, 146 A.2d 48, 50 (1958) (noting that capitalizing rent is an
approved method of valuation of property); Brinsfield v. City of Baltimore, 236 Md. 66, 71,
202 A.2d 335, 337 (1964) (finding that capitalized rents are admissible when determining
fair market value of a property to be condemned).

In Kimball, the Supreme Court held that, in the case of atemporary taking, lost rentd
iIncome was part of the proper measure of damages. 338 U.S. a 7, 69 S.Ct. at 1438, 93
L.Ed. 1765. In that case the government occupied a private laundry busness on an
expressly temporary basis so that it could berun asalaundry for U.S. Army personnel. 7d.
at 4,69 S.Ct. at 1437, 93L.Ed. 1765. After the property wasreturned to theprivate owner,
the trial court awarded damages based on the lost rental income, as well as wear and tear
beyond the norm of the company’ sequipment. Id. at 4,69 S.Ct at 1437, 93 L Ed. 1765. In

affirming the judgment of the trial court, the Supreme Court reasoned that the
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determination of the value of temporary occupancy can be

approached only on the suppostion that free bargaining

between petitioner and a hypothetical lessee would have taken

place in the usual framework of such negotiations. We agree,

however, with both lower courts, therefore that the proper

measureof theawardistherental that probably could have been

obtained, and so this Court has held in the two recent cases

dealing with temporary takings. Indeed, if the difference

between the market vdue of the fee on the dae of taking and

that on the date of return were taken to be the measure, there

might frequently be situations in which the owner would

receiveno compensation whatsoever because the market value

of the property had not decreased during the period of the

taker’ soccupancy.
Id. at 7,69 S.Ct. at 1438,93 L.Ed. 1765 (citations omitted); U.S. v. General Motors Corp.,
323 U.S. 373, 381, 65 S.Ct. 357, 361, 89 L.Ed. 311 (1945) (holding tha, where the
government occupies property temporarily, the measureof compensation is the measure of
theinterest taken, or the “fair rental value”); see W.H. Pugh Coal Co. v. State, 460 N.W.2d
787, 791 (Wis. 1990) (finding that lost income, such as rental value, when shown to a
reasonable degree of certanty, may be admitted when determining just compensation in
certain cases) (citations omitted). The Court also found that, constitutionally speaking, fair
market value is usually the only measure of damages in an eminent domain condemnation.
Kimball, 338 U.S. at 5-6, 69 S.Ct. 1438, 93 L.Ed. 1765. Inthe case of atemporary taking,
however, fair market value alone may not be enough to equal just compensation. /d. at 6,
69 S.Ct. at 1438, 93 L.Ed. 1765. Although Kimball involved atemporary taking under a

formal condemnation scheme, webelievethat itslanguageisequally applicableto situations,

such as that here, where the temporary taking occursin an alleged inverse condemnation
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context. Wetherefore conclude that Reichs Ford’ sproposed evidence of |ost rental income
and rel ated damages should not have been barred pre-trial throughthe grant of amotionin
limine.

[1.

A.

Reichs Ford argues that there were two causes of action pleaded in the factsin its

complaint. ReichsFord believesitisentitledto“jus compensation” for the value, as of the
date the SHA filed the condemnation suit,” of the property itself and damages in inverse

condemnationresulting from lost rents and carrying costsincurred from the time the tenant,

°In 8§12-103, the Legidlature set forth the time at which the condemned property
should be valued, for compensation purposes, in a condemnation proceeding:

Unless an applicable statute specifies a different time as of
which the value is to be determined, the value of the property
sought to be condemned and of any adjacent property of the
defendant claimed to be affected by the taking shall be
determined as of the date of the taking, if taking has occurred,
or as of the date of thetrial, if taking has not occurred.

In Matthews v. Maryland-Nat’l Capital Parkand Planning Comm’n, 368 Md. 71, 792 A.2d
288 (2002), this Court further clarified the date of taking for regular condemnation
proceedings. Ina‘quicktake’ proceedingthetakingoccursimmediately. Id. at 99, 792 A.2d
at 304. Ina‘regular condemnation case, however, the taking does not occur until final
judgment is entered. Id. at 99, 792 A.2d at 304. For that reason, in a ‘regular’
condemnation suit, the property owner technically may still do as he pleaseswith hisor her
property until final judgment is entered. Id. at 100, 792 A.2d at 305. Reichs Ford's
argument appears to be that the government’ sdeclarations about pursuing the road project
and how that impacted the subject property prevented it from doing as it pleased with its
land, namely renting it.
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Griffith, vacated the property until the day the condemnation suit wasfiled. See Stone v.
City of L.A., 51 Cal. App. 3d 987, 994 (1975) (finding that the losses of the property owner
beyond the value of the real property and attributable to the lapse in time between the
announcement of condemnation and the actual taking were compensable). Reichs Ford
clams that its offer to settle the condemnation claim was consistent with this theory of two
separate claims. In support of its assertion that there exists independently both an inverse
condemnation claim and atraditional condemnation claim, under the circumstances of this
case, Reichs Ford relies on the following language in First English Evangelical Lutheran
Church of Glendale v. Los Angeles, 482 U.S. 304, 319, 107 S.Ct. 2378, 2388, 96 L .Ed.2d
250 (1987),

[t]he value of aleasehold interest in property for a period of

yearsmay be substantial, and the burden on the property owner

in extinguishing such an interest for aperiod of years may be

great indeed. Where this burden results from governmental

actionthat amounted to ataking, the Just Compensation Clause

of the Fifth Amendment requires that the government pay the

landowner for the value of the use of the land during this

period. (citations omitted)
Reichs Ford argues that, because the SHA’ s activities with resped to the subject property,
including its interactionswith Griffith, amounted to ataking of Constitutional dimension,

it wastherefore entitled to just compensationfor that taking. /d. at 319, 107 S.Ct. 2388, 96

L.Ed. 2d 250 (1987).° Reichs Ford basesitstakingsclaim onits contention that, asa result

*Therearethosewho believe First English hasbecomea“ dead letter” dueto thelater
(continued...)
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of the SHA’ s activities, a new |lessee could not be found and the property could not be used
inany other profitabl e way.
B.

The SHA argues, howev er, that ReichsFord’ sclamfor inverse condemnation should
fail because any damagesthat occurred as aresult of theSHA'’ s pre-condemnation conduct
was subsumed in the awvard of “fair market value’ entered in the Agreed Inquisition
condemnation award. The SHA contends that, under Md. Code (1974, 2003 Repl. Val.),
§12-105 of the Real Property Article,’” thefair market value of the property taken under the
powersof eminent domainincludesall diminutioninvalueproximately caused by the public
project. 8 12-105 provides, in relevant part, asfollows:

§ 12-105. Fair Market Value

(@) Effective date of authority if continuing powers of
condemnation - In this section, the phrase “effective date of

legislative authority for the acquigtion of the property means,

with respect to a condemnor vested with continuing power of

condemnation, thedate of specific administrativedetermination
to acquire the property.

®(...continued)

case of Tahoe-Sierra Pres. Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302,
122 S.Ct. 1465, 152 L.Ed. 2d 517 (2002). In Tahoe, the Supreme Court decided that the
government did not have to pay compensation for amoratorium on construction in agiven
areawhile studies to prevent further pollution of Lake Tahoe were conducted. /d. at 311,
122 S.Ct. at 1472, 152 L .Ed.2d 517. In performing our analysis here, however, we assume
that Reichs Ford would be able to demonstrate that its property was in fact “taken” for
purposesof condemnation analysis. That determination, of course, must bemadeinthefirst
instance by atrial court.

‘Unless otherwise indicated, all subsequent statutory references shall be to the Real
Property Article.
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(b) Fair market value - the fair market value of property in a
condemnation proceeding is the price as of the valuation date
for the highest and bed use of the property which a vendor,
willing but not obligated to sell, would accept for the property,
and which a purchaser, willing but not obligated to buy, would
pay, excluding any increment in vaue proximatdy caused by
the public project for which the property condemned is needed.
Inaddition, fair market valueindudes any anount by which the
price reflects a diminution in value occurring between the
effective date of legislative authority for the acquisition of the
property and the date of actual taking if the trier of facts finds
that the diminution in vdue was proximaely caused by the
public project for which the property condemned is needed, or
by announcements or acts of the plaintiff or its officias
concerning the public project, and was beyond the reasonable
control fo the property owner.

The SHA arguesthat the phrase “diminution in value” appliesto all lost rents and carrying
costs, if Reichs Ford is entitled to these damages at al, from the date that the SHA
specifically determined to acquire the subject property. In the SHA’s view, because the
parties settled theissue of the “fair market value” of the property, as defined by 812-105, in
the Agreed Inquisition executed in the condemnation case, the damages clamed by Rechs
Ford in itsinverse condemnation suit already have been paid.

1.

We are called upon to determine whether §12-105 contemplates the inclusion in an
award of fair marketvaluein acondemnationcase of lost rentsand other incidental damages
solely attributabl e to the period between when the condemnor initially announcesthe public
project and when the condemnation eventually isinitiated. Thisquestionisone of statutory

interpretation and, as such, is purely alegal one. Mohan v. Norris, 386 Md. 63, 66-67, 871
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A.2d 575, 577 (2005). We therefore review the judgment of the Court of Special Appeals
denovo. Id.; see also Davis v. Slater, 383 M d. 599, 604, 861 A.2d 78, 80-81 (2004) (dating
that “because our interpretation of .. . provisionsof theMaryland Code. . . areappropriately
classified asquestionsof law, we review theissuede novo to determineif thetrial court was
legally correct in its rulings on these matters”).

The cardinal rule of statutory interpretation is to ascertain and carry out the real
intention of the Legidature. Eng’g Mgmt. Servs v. Maryland State Highway Admin., 375
Md. 211, 224, 825 A.2d 966, 974 (2003). First looking to the language of the statute itself
and its stated intention, the Court accords the wordsof the statute their ordinary and natural
significance. Id. at 224, 825 A.2d at 974 (citations omitted). Equally important, the statute
isto beread so that no word, phrase, clause, or sentenceisrendered meaningless. Fraternal
Order of Police of Montgomery County v. Mehrling, 343 Md. 155, 180, 680 A.2d 1052,
1065 (1996) (citations omitted).

Although just compensation traditionally has been measured by the concept of fair
market value, this conceptualization is merely the constitutional minimum. Fair market
value was defined at common law as “what a reasonable owner, willing but not obligated
to sell would accept and areasonable buyer, willing but not obligated to buy, would pay.”
See State Road Comm’n v. Warriner, 211 Md. 480, 485, 128 A.2d 248, 251 (1957)
(reiterating the common law definition of fair market value). This standard, however, as

previously observed, may not compensate fully a property owner for all of his or her
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expenses relating to a condemnation proceeding. Shipley, 34 Md. at 343 (noting that it is
for the Legislatureto decidewhat, if any, other incidental damagesareto beawarded beyond
the Constitutional minimum of just compensation in a condemnation case). In order to
bridge the gap between “just” compensation and “full” compensation, States and other
governments are free to expand therange of available compensable damages by statute or
regulation. Lore v. Board of Public Works, 277 Md. 356, 358-359, 354 A.2d 812, 814
(1975). This approach was acknowledged initially in Mayland when, at the suggestion of
this Court,® the General Assembly set out to liberalize the definition of fair market value.
Report of the Legislative Council Committee to Revise the Condemnation Laws of
Maryland 274, 14 November 1962.

Pursuant to this goal, the General Assembly commissioned a study of the problems
inherent in the measure of fair market value in Maryland, which, prior to the relevant
statutory enactments in 1963, was defined solely by common law. Report to the General

Assembly of 1963, Proposed Bills, Special Committee Reports, vol. 1, 3 (dating that an

®In Friendship Cemetery v. City of Balt., 197 Md. 610, 620, 81 A.2d 57, 62 (1951),
we noted that

[p]ublic improvements often cause severe incidental damages
for which, under this rule, no compensation may be obtained.
But it must be remembered that despite the examples of
congtitutional amendments and statues enacted in other
jurisdictions, none have been enacted in this state; and the fact
imposes on the courts all the more firmly the duty of observing
the limitsof the constitutional prohibition.
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intention of the bill wasto codify all of the substantive lav of condemnation, which to that
point existed largdy only in case law). The General Assembly, in enacting the statutory
scheme in response to the study, stated its intention clearly:
It isdesired to codify in the Code all of the substantive lav of
condemnation, much of which hasexisted ascaselaw. Indoing
this, the Committee has liberalized provisions for damages and
other expense and | osses on the part of condemneesand tenants
of condemned property.
Id. (emphasis added)

Oneof themain problems contemplated by the study wasthat of public governmental
announcementsthat affected property values. Report of the L egislative Council Committee,
supra, a 281; 1963 Md. Laws, Chap. 52. Occasionally, ashappened inthepresent case, the
government announces its intention to take certain property or involve itself in public
projects long before the actual taking occurs. See Mayor of Baltimore v. United Five and
Ten Cent Stores, 250 Md. 361, 369, 243 A.2d 521, 525 (1968) (finding that, under §12-105,
ajury could congder all diminution of value fromthe time thecondemning authority made
the first announcement of the public project involving the subject property). Asallegedin
ReichsFord scomplaint here, the property may experience asubstantial dimnutioninvalue
caused by, among other things, vacating tenants and the inability to put the property to any

other viable use, and other costs of maintai ning aproperty whilewaiting for thegovernment

formally to exercise eminent domain or renounce its interest. Report of the Legidative

19



Council Committee, supra, a 281; 1963 Md. Laws, Chap. 52. Other exempl ary problems
noted by the study included a lack of compensaion for moving costs. Report of the
L egidlative Council Committee, supra, at 275; 1963 Md. Laws, Chap. 52.

In an attempt to remedy these problems, the L egislature enacted § 12-105(b), which,
asinitially introduced in the Legislature, read:

The fair market value of property in a proceeding for
codemnation shall be the price as of the valuation date for the
highest and best use of such aproperty which asdler, willing
but not obligated to sell, would accept for the property, and
which a buyer, willing but not obligated to buy, would pay,
therefore, excludingany incrementinvalue proximately caused
by the public project for which the property condemned is
needed, plus the amount, if any, by which such pricereflectsa
diminutioninvalue proximately caused by the public project for
which the property condemned is needed, or by announcements
or acts of the plaintiff or its officials concerning such public
project.

1963 Md. Laws, Chap. 52. During the legidative process, the bill wasamended by adding
new language relating to the date of the vd uation of the property, which isindicated below
in capital letters:

The fair market value of property in a proceeding for
condemnation shall be the price asof the valuation date for the
highest and best use of such property which aseller, willing but
not obligated to sell, would accept for the property, and which
a buyer, willing but not obligated to buy would pay therefore
excluding any increment in value proximately caused by the
public project for which the property condemned i sneeded, plus
theamount, if any, by which such pricereflects adiminutionin
valueOCCURRINGBETWEEN THEEFFECTIVEDATEOF
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LEGISLATIVEAUTHORITY FORTHEACQUISITION OF
SUCH PROPERTY AND THE DATE OF THE ACTUAL
TAKING IF THE TRIER OF FACTS SHALL FIND THAT
SUCHDIMINUTIONIN VALUEWA Sproximately caused by
the public project for which the property condemned i s needed,
or by announcements or acts of the plaintiff or its officias
concerning such public project, AND WAS BEYOND THE
REASONABLE CONTROL OF THE PROPERTY OWNER.
IFTHECONDEMNORISVESTED WITHA CONTINUING
POWEROFCONDEMNATION, THEPHRASE EFFECTIVE
DATE OF LEGISLATIVE AUTHORITY FOR THE
ACQUISITION OF PROPERTY, AS USED IN THIS
SECTION, SHALL MEAN THE DATE OF SPECIFIC
ADMINISTRATIVE DETERMINATION TO ACQUIRE
SUCH PROPERTY.

1963 Md. Laws, Chap. 52.

2.

Keeping in mind that the Legislature intended to liberalize fair market value,
including allowing compensation for the problemsidentified in the study, weconclude that
inclusion of the foregoing languagewas intended to allow compensation for demonstrable
damages occurring as theresult of the condemnor’s condud during the pre-condemnation

period. The SHA argues, however, that becausethelossof rental valueisnot a“diminution

in value,” Reichs Ford is not entitled to recover such damagesin any event.

Diminution in value is defined generally as the ad or process of decreasing,
lessening, or taking away. Black’sLaw Dictionary 490 (8th ed. 2004). Thediminutionin

value typically is cdculated based on the reduction in market value tha is caused by the

21



public project. Id. When atenant vacates aproperty, the property’ s market valueisreduced
aswell as the value of the property to the owner. See Bernshaw Ltd. P’ship v. Mayor of
Balt., 377 Md. 277, 300, 833 A.2d 502, 515 (2003) (finding that, in a*“ quick-take” action
where the vacating tenants had caused a great deal of destruction to the property while
moving out, allowing the jury to see the property in that condition was prejudicial to its
determination of “just compensation™). Not only will the property likely sell for lessin an
open market, it may become a millstone around the neck of the property owner, constantly
causing the expenditure of funds with little or no return on investment. Report of the
L egislativeCouncil Committee, supra, at 281; 1963 Md. Laws, Chap. 52 (noting that, when
tenants vacate, the property may lie idle before condemnation and become subject to
vandalism and other problems). In keeping with the stated goal of just compensation, to
place the property owner in as good afinancial position as if eminent domain had never
happened, it followsthat fair market value, ascontemplated by the definition provided by

the Legidature, includes related lost rentd income® We conclude, therefore, that the

*The SHA relieson Solko v. State Roads Comm’n, 82 Md. App. 137,152,570 A.2d

373, 380 (1990), to support its contention that Reichs Ford is not entitled to lost rents. In
Solko, the court held that litigation expenses were not compensable as part of an award of
just compensation. Id. at 152, 570 A.2d at 380. The intermediate appellate court reasoned
that, because such damages were not contemplated in the eminent domain statute, the
L egislaturedid not intend to compensate property ownersfor such damages. /d. at 152,570
A.2d at 380 In Solko, however, the property owner was arguing for compensation for
litigationexpenses, which, whilearguably constituting damagesrel ated to the condemnation
(continued...)

22



L egislatureintended to compensate property ownersfor awiderange of detrimental effects
that the exercise (or threatened exercise) of eminent domain might have, including those
categoriesof damages appar ently sought by Reichs Ford i n this case, from the time that the
governmental body or agency vested with the taking power decides to take the specific
property until the date of the actual taking.”® Under the satutory scheme of §12-105, any
compensabl e damagesresulting during the period prior to aformal condemnation ordinarily
should be considered and awarded, where appropriate, in the condemnation action.

In the instant case, Reichs Ford claimsto have suffered nearly the same types of
damages the General Assembly foresaw. After the public project was announced and
remained pending, thetenantvacated the property, creating asituationin which ReichsFord

clams it suffered a loss in rental income, the payment of continuing real property taxes,

%(...continued)
proceeding, have no relation to the damages caused directly to the property taken in the
condemnation. /d. at 153, 570 A.2d at 380. Here, Reichs Ford seeks damages relating to
loss of valueto itsproperty, i.e., lost rental value, unlikeinSolko, where the property owner
sought damages relating to litigation regarding the property, not damages to the property
itself. 7d. at 153, 570 A.2d at 380.

In United Five and Ten Cent Stores, 250 Md. 361, 243 A.2d 521 (1968), we
considered the statutory language at issue here, not relating to what damages were
compensable, but rather, when damages began to accrue. Wefound that, pursuant to the
language regarding public announcements that proximately cause diminution in value, al
diminutionin valuefromthe earlieg public announcement or specificdetermination to take
aspecific property is compensable under 812-105. /d. at 369, 243 A.2d at 525. Inthiscase,
however, we need not reach the issue of when the earliest public announcement or specific
determination occurred because Reichs Ford is only claiming damages from the date of the
failure of Griffith to exerciseits option to extend its lease.
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mortgage interest, insurance, and other costs associated with maintaining the property.
Although Reichs Ford here is claiming only for the period of time between the end of the
tenant’ sinitial leaseterm and theformal initiation of the eminent domain actionin 2001, the
lapse of time between theannouncement of the public projectand the ultimate condemnation
was considerable, almost fourteen years.

Including in the concept of “just compensation” the recovery of lost rents and other
damages to an interest in the real property prior to the actual condemnation supports the
Legislature’ s intention of liberalizing the definition of fair market value and protecting
property owners by creating an incentive for the State expeditiously to resolve or prosecute
condemnation proceedings rather than, asin this case, possibly dragging its feet. If lost
rental valueand other rel ated damagesarenot recoverable, it might encourage acondemning
authority simply to extend, without justification, the “encumbering” period prior to
condemnation. Dodson, 294 Md. at 506, 451 A.2d at 326 (noting that the independent
recovery for delay was used to imposed some sort of sanction for arbitrary and cgpricious
acts by the condemnor).

We also conclude that combining aclaim for damages from atemporary taking with
the ultimate condemnation action is supported by principles of judicial economy. This
would be consistentwith the Legislature sintent in enacting 812-105 toincludeall possible

damagescaused by public announcementsregarding public projectsintheassessment of fair
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market value at the time of the ultimate taking. See Id. at 505, 451 A.2d at 325 (observing
that, at common law, if alandowner receives just compensation for the actual value of his
property, he or shewould haveto sue separately in tort for damages related to unreasonable
delay in payment of just compensation). The actual value of vacant property that cannot be
rented or put to any other economicallyviable useisusually far lower than property that can
be used in productive ways. Similarly, the longer a property continues to stand idle, the
more speculative the diminution in vaue becomes, especialy if possible rental income
cannot be taken into account when determining the avard. Not allowing the condemneeto
receiveother real property damagesincidental to the condemnation creates undesirable and
potentially significant transaction costs that may defeat the purpose of just compensation.
In the present case, however, we have an unusual situation to which we must apply our
determination that ordinarily pre-condemnation damage claims should be subsumed in the
“fair-marketvalue” awarded in the ensuing eminent domain proceeding. ReichsFord agreed
to an award of “fair market value” for its property in the condemnation action, without
limitation or qualification expressed inthe A greed I nquisition. Ordinarily, that would mean
that it recaved all that it was entitled to under 812-105, including the damages claimed in

the inverse condemnation action. Y et, extenuating circumstances were suggested at ord

25



argument™ and in this record that may justify allowing Reichs Ford to pursue its “inverse

During Petitioner’ sinitial oral argumentbefore us, thefollowing colloquy occurred:

Petitioner’ sCounsel: We' reheretoday because we believe that
the decision [of the trial court] was wrong for two reasons.
Legadly, it was wrong because it deprived the owner of the
property, the full entitlement to fair and just compensation that
it deserves under the Constitution fo the United States and the
Constitutionof Maryland. Itwasalso wrongfactud ly, because
of the agreement of the parties and the understanding they
reached prior to trial that they would litigate separaely the
Issuesof inverse condemnation from the question of fair market
value.

Court: Areyousuggesting that that agreement somehow waived
their right to raise this defense?

Petitioner’s Counsel: Does it waivetheir... Yes We believe
there is an estoppel argument here.

Court: Why? If they say you can litigate this if you want that
doesn’t mean wel| fall on our sword.

Petitioner’s Counsel: It was the understanding of the parties
that theissuewould betried beforethe court. We never got that
far because they raised the issue you can try the case but you
can't offer any testimony as to damages and [that] eviscerates
the case.

Court: Well the motion in limine was a device to raise this
issue, to test it. | mean they presumably could have done that
with some other dispositive motion as well could they not?

Petitioner’s Counsel: They could. They raised the isue, the

same issue before the same judge about a week earlier in a

motionfor summaryjudgment. [ Thetrial judge] heard all of the
(continued...)
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condemnation” daimsin the present litigation.
V.

Equitable estoppel iscomprised of threebasic elements: 1) avoluntary representation
of one party, 2) that is relied on by the other party, 3) to the other party’s detriment.
Creveling v. Gov’t Employers Ins. Co., 376 Md. 72, 102, 828 A.2d 229, 247 (2003). The
party attempting to prove estoppel bears the burden of adducing facts that support its
contention. Cunninghame v. Cunninghame, 364 Md. 266, 289, 772 A.2d 1188, 1202
(2001). Therecord containsa letter, dated 19 June 2001, fromthe SHA'’ sattorney to Reichs
Ford's counsel relating, in pertinent part:

After our conversation today, | spoke to my clients, []. |
explained that you gave me two aternative proposals. Thefirst
was that wewould settle both caseswith an Agreed Inquisition
inthe amount of $1,525,000 inclusive of prejudgement interest
and the second was that you would execute an Agreed
Inquisition in the amount o $1,325000 inclusive of
prejudgment interest though would settle ONLY the
condemnation action and that you would continue to litigate
your claims of inverse condemnation related to this action.

My client has given me the authority to accept your
second proposal. SHA agrees that it will execute an Agreed
Inquisition in the amount of $1,325,000 inclusive of
prejudgment interest and that you will continue to litigate your
claims of inverse condemnation.

1(...continued)
arguments and denied that motion. Thus we were fully
prepared for trial and ready to go forward. The motion in
limineat the outset of the case sent us home much quicker than
anticipated.
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The Agreed Inquisition executed and filed in the condemnation proceeding was for the
amount of $1,325,000. No mention of the pending inverse condemnation suit or claim
appears in the Agreed Inquisition; however, there also isin this record indication that the
SHA was made aware at intervals by Reichs Ford, over the course of time between the
termination of Griffith’s lease and initiation of the formal condemnation action, of the
mounting claimed pre-condemnation damages. How this state of affairs affectsthe SHA’s
ability to claim nowthat Reichs Ford received everything to whichit wasentitled under §12-
105 in the emi nent domain action may require some fact-finding which, inthefirst instance,
is committed to the fact-finder. This may be considered by the trial court on remand. We
express no opinion whether, asamatter of law, estoppel may be applied against the SHA in
this matter in any event, leaving that to the partiesto address more fully on remand.
JUDGMENT OF THE COURT OF SPECIAL
APPEALS REVERSED; CASE REMANDED TO
THAT COURT WITH DIRECTIONSTO REVERSE
THE JUDGMENT OF THE CIRCUIT COURT FOR
FREDERICK COUNTY AND REMAND THECASE
TO THAT COURT FOR FURTHER
PROCEEDINGS;, COSTS IN THIS COURT AND
THE COURT OF SPECIAL APPEALSTOBEPAID

BY THE STATE OF MARYLAND.
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