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On June 25, 1996, Joseph Walter Reid received traffic
citations for: (1) negligent driving (8 21-901.1(b) of the
Transportation Article of the Maryland Code (1992 Repl. Vol.
1994 Cum Supp.))?; (2) parking vehicle on a highway outside a
busi ness or residential district (8 21-1001(a)); (3) driving,
attenpting to drive with alcohol in blood in violation of court
order (8 16-113(g)); and (4) driving while intoxicated and/or
under the influence of alcohol or drugs (8 21-902). Reid refused
to take a chemi cal test to determ ne his bl ood/al cohol |evel on
the evening he received the tickets. As permtted by section
16-205.1(f), Reid requested an admnistrative hearing to show
cause why his driver’s license or privilege should not be
suspended for refusal to take an al cohol concentration test.
After conducting a hearing, an adm nistrative |aw judge (ALJ)
found, anong other things, that Reid had not been properly
advi sed of the consequences of his failure to take the chem cal
test. She also ruled that M. Reid had not consuned al cohol on
the day he was asked to take the test. Penultimately, the ALJ
ruled that appellant’s |license should not be suspended.

After the ALJ's ruling, appellant filed a notion to dismss
the traffic charges. He contended that the State was
collaterally estopped from proceeding with those charges because
the ALJ had made a “final determ nation” regarding issues that

were determnative as to the crimnal matters. The trial judge

'n this opinion, all references to a statute refer to the Maryland
Transportation Article of the Maryl and Code.



(Dwyer, J.) denied the notion to dism ss, and appell ant
i medi at el y appeal ed, ? rai sing one issue, Viz:

Whet her the [c]ircuit [c]ourt was precluded by
col |l ateral estoppel from proceeding with
crimnal charges after an Adm nistrative Law
Judge nmade affirmative findings of fact in the
[a] ppel l ant’ s favor regardi ng the sane

i ncident fromwhich the crimnal charges
arose[ . |

BACKGROUND

Appel lant, at all times here pertinent, was a self-enpl oyed
towtruck driver who had a cormercial driver’s license. On June
25, 1996, he was dispatched from Kensi ngton, Mryland, to answer
a call in Frederick County. Appellant’s wife, due to the
“suspi cious nature” of the call, drove another vehicle and
foll owed her husband. Wiile in Frederick County, appellant was
i ssued several traffic citations by Maryland State Trooper
Ti not hy Hagy.

At the adm nistrative hearing, the ALJ nade the foll ow ng
“Fi ndi ngs of Facts and Deci sion”:

Trooper Hagy appeared and testified that
he had reasonable grounds and that he did not
advi se him[appellant] of the sanction of one
year and possible disqualification. The
officer stated the car was partially bl ocking
[the] road. His [appellant’s] wfe testified
that she and petitioner have a tow ng business
and she has been married to himfor 10-11

years. On the particular night in question
she had foll owed himdue to a suspicious cal

2An i mmedi at e appeal can be taken froma pre-trial order denying a notion to
di smiss on the grounds of double jeopardy. Bowing v. State, 298 Ml. 396, 401 n.4
(1984) (citations onmtted).




and saw her husband pulled off [the] road with
energency flashers on. She testified that he
has not had a drink in 10 years. The

di spatcher also testified that she had sent
petitioner on a call and that he responded.
The di spatcher testified that she had been in
touch with the petitioner. Both w tnesses
testified that he had not been drinking. M.
Reid admtted that he had gotten angry and was
not totally cooperative.

| find the witnesses and M. Reid
[ appel l ant] credible in that he had not been
drinking on the day in question; | find that
he was pulled over on the shoul der and was not
driving[;] | find that the officer did not
advise M. Reid of the life-tinme suspension of
a CDL [commercial driver’s license] that could
occur if he refused the test[;°] | find that
M. Reid has[,] of his owmn will[,] decided to
keep the al cohol restriction on his |license as
a rem nder of his past record[;] therefore[,]
based on these findings[,] he does not fal
under 16.205.1, and |I nust take no action. —
Di smi ss. 4

SSection 16-205.1(f)(8)(vi) reads:

A disqualification inposed under subparagraph (ii)
or (iii) of this paragraph shall be for a period of 1 year
for a first offense, 3 years for a first offense which
occurs while transporting hazardous material required to
be placarded, and life for a second or subsequent offense
whi ch occurs while operating or attenpting to operate any
commercial notor vehicle

(Enmphasi s added.)

‘Appel lant’s counsel, in the lower court, related what happened before the ALJ:

[ S]everal things happened in this case, M. Reid testified
that he’d not been drinking, the officer that he testified
he had been drinking. The trooper testified he snelled an
odor of alcohol and that nmy client admtted to four rum
and cokes. | put on testinony of many w tnesses to show
that he had not had a drop to drink since he left
Kensi ngton, Maryland, and that they have him on cal

because he’'s a tow truck driver. That by the tine they
di spatched himand sent himto where he was stopped here
in Frederick County that he could not have had anything to
drink. Trooper further testified that there were no
al coholic beverages and/or mixer in the vehicle. Based
upon the facts and testinbny in the case the
Admi nistrative Law Judge considered everything in this
case and determined that he’d had no al cohol on the date
of the occurrence. That was one of the issues because of

(continued. . .)



The Departnent of Mdtor Vehicles took no further action against
appellant as a result of his failure to submt to an al cohol
test. The crimnal case involving the four citations agai nst
appel l ant was set for January 27, 1997, in the Crcuit Court for
Frederick County. On that day, appellant nade a notion to
dism ss on the grounds of collateral estoppel. The trial was
post poned and the notion was heard on March 24, 1997, at which
time Judge Dwyer denied the notion. Trial was re-schedul ed for
May 19, 1997. Appellant noted this interlocutory appeal on
April 7, 1997.

ANALYSI S

Both the Fifth Amendnent of the Federal
Constitution, reaching State prosecutions via
t he Fourteenth Amendnent, and Maryl and conmon
| aw provi de that no person shall be put in
j eopardy tw ce for the sane of fense.

Moreover, it is established under both the
Constitution and Maryland common | aw that the
doctrine of collateral estoppel is enbodied in
t he doubl e jeopardy prohibition. The
col | ateral estoppel doctrine operates to a
precl usive end, so that when an issue of
ultimate fact has been determ ned once by a
valid and final judgnent, that issue cannot be
litigated again between the sane parties in a
future action.

G bson v. State, 328 MJ. 687, 693 (1992) (citations omtted).

Section 16-205.1(k) provides:

Effect of crimnal charges. —(1) The
determ nation of any facts by the
Adm ni stration is independent of the
determ nation of the sane or simlar facts in

4...continued)
the al cohol restriction on the |license
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t he adj udi cation of any crimnal charges
arising out of the sane occurrence.

(2) The disposition of those crim nal
charges may not affect any suspension inposed
under this section.

In this case, appellant clains that the ALJ made two
findings as to “ultimate issues” that bring into play the
doctrine of collateral estoppel, viz: (1) “that [a]ppellant was
not driving or attenpting to drive, and [(2)] that the
[ a] ppel | ant had not been drinking on the day in question . . . .”
According to appellant, the collateral estoppel doctrine
precludes the State from prosecuting himfor all crimnal charges
now pendi ng except the charge of parking a vehicle on a highway
outside a business or residential district. Appellant naintains
that the enactnent of section 16-205.1(k) is nmerely an “attenpt
to circunvent the doctrine of collateral estoppel,” which nust
fail because it violates the United States Constitution. The
State counters that section 16-205.1(k) is constitutional, that
section 16-205.1(k) nakes the judgnent of the ALJ non-final, and
that, in turn, makes the collateral estoppel doctrine
i napplicable. W need not decide the constitutional issue
because, even if section 16-205.1(k) had never been enacted, the
doctrine would not bar the State from proceedi ng agai nst
appellant for the three pending traffic charges. “The
effect of collateral estoppel, when that doctrine is applicable,

is that of issue preclusion (nmeaning precluding deciding issue[s]

of ultimate fact).” Burkett v. State, 98 MI. App. 459, 465

(1993), cert. denied, 334 Md. 210 (1994). To decide in this case




if the doctrine of collateral estoppel has preclusive effect, we
must determne: (1) whether the ALJ was acting in a judicial
capacity; (2) whether the issue presented to the Crcuit Court
for Frederick County was actually litigated before the ALJ; and
(3) whether its resolution was necessary to the ALJ deci sion.

See Batson v. Shiflett. 325 Ml. 684, 701 (1992) (citing the test

first enunciated in Exxon Corp. v. Fischer, 807 F.2d 842, 845-46

(9th Cir. 1987)). If the answer to any of these three questions
is “No,” then the collateral estoppel doctrine is inapplicable.
Here, there is no question that the ALJ was acting in her
judicial capacity when she nade her findings. Accordingly, we
wi |l focus our inquiry on the second and third prongs of the

col | ateral estoppel test.

VWHAT WAS LI TI GATED?

The record of what was said and done before the ALJ in this
case is sparse. No transcript of the proceedi ngs before the ALJ
has been provided to us, and it seens |ikely that none exists.

We have only the ALJ's handwitten “Findings of Facts and
Decision,” together with the representations of appellant’s trial
counsel that were nmade to Judge Dwyer. (See supra note 4.)

Based on the record, it is fair to say that appellant did
litigate the issue of whether he had been drinking on the day he
was issued the aforenentioned traffic citations. The same cannot

be said, however, for the other “ultimate fact” that appell ant



cl ai rs has been decided, i.e., that appellant “was not driving or
attenpting to drive” on the day in question.

The ALJ, contrary to appellant’s claim plainly did not rule
t hat appellant had not “attenpted to drive” on the day in
question. She sinply found that appellant “was pulled over on
t he shoul der and was not driving.” Appellant contends that he
cannot be found guilty of negligent driving or the other traffic
charges because of this “not driving” finding. The ALJ s
deci sion is anbi guous as to what she neant by the words “not
driving.” She may have neant that when Trooper Hagy approached
appellant’s tow truck he was, at that tine, parked off the
roadway and not operating his tow truck. It is very unlikely
that the ALJ intended her “not driving” comment to convey the
t hought that appellant had not been driving his vehicle at any
time here pertinent, which is the construction appellant w shes
to place upon the words. Appellant’s counsel told Judge Dwer
t hat he had produced w tnesses at the hearing before the ALJ to
show t hat the di spatcher sent appellant from Kensington,
Maryl and, to Frederick County and that appellant went to the spot
he was sent. See supra note 4. Moreover, appellant’s wife told
the ALJ she followed her husband’s tow truck (to Frederick
County) due to the suspicious nature of the call the dispatcher
had recei ved and saw appellant “pulled off [the] road with
energency flashers on.” The ALJ explicitly credited the
testimony of appellant’s wife and the other w tnesses called by

appel lant. The aforenentioned testinony woul d seemto suggest



t hat appel |l ant had been driving imedi ately prior to the tine
Tr ooper Hagy approached him

It is, of course, possible that the ALJ neant that Trooper
Hagy never observed appellant driving or that he had not been
driving his towtruck at any time here pertinent. But to credit
this theoretical possibility we would have to engage in
conjecture as to the ALJ' s neani ng wi thout any assurance that the
“driving” issue was ever |itigated before the ALJ. W are not

permtted to engage in such speculation. In Batson, the Court

i nstructed:

Under both federal and Maryland | aw, the
principle of collateral estoppel should only
be applied where the identical issue sought to
be relitigated was actually determned in the
earlier proceeding. See Montana v. United
States, 440 U.S. 147, 153, 99 S. C. 970, 973,
59 L. Ed. 2d 210, 216-17 (1979); Cassidy v.
Board of Education, 316 Md. 50, 57 (1989);
Mackal | [v. Zayre Corp., 293 M. 221, 228

(1982)]. If anything is left to conjecture as
to what was necessarily decided there can be
no collateral estoppel. It nust appear that

the precise issue was rai sed and resolved in
the former proceeding.

Bat son, 325 M. at 706.
For the reasons discussed above, we hold that the only
“ultimate fact” both litigated and determ ned by the ALJ was that

appel  ant had not been drinking on the night of his arrest.



THE NECESSI TY PRONG

The third factor of the Exxon test is
whet her resolution of the issue was necessary
to the agency’ s decision. A factual issue is
necessary to the determnation only if its
resolution is required to support the judgnent
entered in the prior proceeding. See 18 C
Wight, A Mller & E. Cooper, Federa
Practice & Procedure 8§ 4421, at 192 (1981).

Bat son, 325 Md. at 707-08.

We nust decide if resolution of the issue of whether
appel | ant had been drinking was necessary to the ALJ's deci sion.
Id. at 707. W hold that it was not.

The issues that an ALJ is enpowered to decide in a show
cause hearing such as the one held in this case are governed by
statute. Section 16-205.1(f)(7)(i) spells out the issues that an
ALJ has the power to decide. These issues are:

1. Wether the police officer who stops
or detains a person had reasonabl e grounds to
bel i eve the person was driving or attenpting
to drive while intoxicated, while under the
i nfluence of al cohol, while so far under the
i nfluence of any drug, any conbination of
drugs, or a conbination of one or nore drugs
and al cohol that the person could not drive a
vehicle safely, while under the influence of a
control | ed dangerous substance, in violation
of an al cohol restriction, or in violation of
§ 16-813 of this title;

2. \Wether there was evidence of the
use by the person of alcohol, any drug, any
conbi nati on of drugs, a conbination of one or
nore drugs and al cohol, or a controlled
danger ous subst ance;

3. \Whether the police officer requested
a test after the person was fully advised of
the adm ni strative sanctions that shall be
i nposed;

4. \Wether the person refused to take
the test;



5. Wiet her the person drove or
attenpted to drive a notor vehicle while
havi ng an al cohol concentration of 0.10 or
nore at the tine of testing; or

6. |If the hearing involves disqualifi-
cation of a commercial driver’s |icense,
whet her the person was operating a comrerci al
nmot or vehi cl e.

8§ 16.205.1(f)(7)(i).

As is clear under the terns of section 16-205.1(f)(7)(i)1,
the ALJ is supposed to deci de whether the police officer who
stops a notorist had “reasonabl e grounds to believe the person
was driving or attenpting to drive while intoxicated,” et cetera.

The ALJ is also to decide if there was evidence that the
notori st drove while under the influence of alcohol. See

8§ 16-205.1(f)(7)(i)2. Here, if Trooper Hagy was believed, there
was evi dence that appellant had been drinking because appel | ant
said he had consuned “four rum and Cokes.” See note 4, supra.
The ALJ never said whether she believed Trooper Hagy’'s testinony
and never deci ded whether “there was evidence” that appell ant
“had used al cohol.” \Whether a notorist was driving or attenpting
to drive while using alcohol is not one of the questions the ALJ
is authorized to answer. The ALJ needs to address the issues set
forth in section 16-205.1(f)(7)(i)1-6 and no others. § 16-
205.1(f)(8)(ii)(4). Under the Transportation Article, if a
police officer has reasonable grounds to believe that a notori st
has driven or attenpted to drive under the influence of al cohol

and if the officer has evidence that the notorist had used

al cohol, it sinply does not matter (for purposes of the
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Department of Mdtor Vehicle s revocation hearing) whether the
nmotori st had, in fact, inbibed alcohol while driving, or
attenpting to drive.

A perfect defense at a |icense suspension hearing for
failure to take a test to determ ne al cohol concentration is to
prove that the arresting police officer did not warn the notori st
accurately of the admnistrative consequences of a failure to
take the test. See 8 16-205.1(f)(8)(ii)(4). Appellant
established this “perfect defense” at the adm nistrative hearing
seeking to suspend his |license. The ALJ found that the appell ant
had not been accurately advised by Trooper Hagy of the
consequences of his refusal. After making this finding, it
sinply did not matter whether appellant had, in fact, consuned
al cohol on the night of his arrest.

For the foregoing reasons, we hold that the doctrine of
coll ateral estoppel is inapplicable. The trial judge was correct
when he refused to dism ss any of the charges pendi ng agai nst

appel | ant .

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.
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