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HEADNOTE:

LI CENSI NG Fornmer Art. 56, 8 256 of the Code (now codified at M.

Code Ann., Bus. Reg. 8 8-301(d) (1992 & Supp. 1995)) exenpts from
t he hone i nprovenent |icensing requirenment those persons who are,

pursuant to law, "licensed" within a craft or profession and are
acting exclusively wthin that craft or profession. A
"certification" issued by the Departnment of the Environnment to a
| ead pai nt abatenent contractor does not constitute a |icense.

CRIM NAL LAWFormer Art. 56, 8 267 (now codified at Md. Code Ann.,
Bus. Reg. 8 8-601(d)), one of the crimnal penalty provisions in
the honme inprovenent statute, expressly requires "wlful ness.”
Therefore, in order to convict a | ead paint abatenent contractor of
"wilfully" conducting hone inprovenent work without a license, in
violation of former Art. 56, 8 246 of the Code (now codified at M.
Code Ann., Bus. Reg. 8 8-601 (1992)), the State nust prove that the
contractor knew that the law required himto obtain a hone-

i nprovenment |icense and that he intentionally acted with the
pur pose of violating the | aw.
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In 1992, Edward d aire Reisch, appellant, was charged with two
hone i nmprovenent offenses, in violation of Code, Art. 56, 88255 and
261 (1957, 1988 Repl. Vol.). After a bench trial in 1995 in the
Circuit Court for Baltinobre County,! appellant was convicted of
operating without a hone inprovenent |icense? and sentenced to six
months in the Baltinore County Detention Center, pursuant to Art.
56, 8 267. He was also ordered to pay restitution of $18, 830. 00,
a fine of $350.00, and court costs of $225.00. Appel lant's
sentence was to be served in honme confinenment, with all costs to be
pai d by appell ant.

Appellant filed a pro se appeal and, in his "Questions

Presented," he states:

! This is appellant's second appeal to this Court. In an
unreported opinion filed May 20, 1994, a panel of this Court
determ ned that appellant's earlier convictions, entered after a
"not guilty statenent of facts" proceeding, were obtained in
viol ation of Maryland Rule 4-242(c). Accordingly, we vacated his
convictions and remanded for a new trial.

2 The docket entries actually indicate that appellant was
found guilty of both count |, which charged him with non-
performance of the contract, and Count 2, which charged himwth
operating without a honme inprovenent |icense. But the record also
reflects the following statenment by the court: "I find himguilty
of Count |, which is operating and contracting to do work w t hout
a hone inprovenent |icense. On the second count, the non-
performance, |I'min a state of unknown as to whether he was ordered
off the job or whether he abandoned the job, so for that | find him
not guilty." The docket entries also reflect a suspended two year
sentence for non-performance, and a consecutive six nonth sentence
for the |licensure offense.



"1l. The evidence adduced at trial was legally
insufficient to sustain a conviction of not
having a honme i nprovenent |icense.

2. Appel l ant was exenpted from requirenments for
needi ng a hone i nprovenent |icense.

3. No crimnal intent.

4. If anything the issue is a CGvil matter not
Crimnal ."

Factual Summary

On April 21, 1992, appellant, owner of a business called
Unl eading America, entered into a contract with George Stuart
Lacher to renove | ead paint from Lacher's house. The house, which
was built in 1880, was approxi mately 5000- 6000 square feet in size.
Lacher |earned of appellant's conpany through information furni shed

to himby the Maryl and Departnent of the Environnment ("DOE").

The contract provided, inter alia, for renoval of al
exi sting paint" fromthe exterior of the house through use of "a
hi gh- pressure waterwash” and chem cal stripping. In addition

Rei sch agreed to renove the paint fromspecified interior portions
of the house. The contract further obligated appellant to contain
| oose |ead paint particles and to renove |ead dust by various
methods. | n addition, Reisch agreed to repaint the entire exterior
of the house and renove "existing screens and replace with either
al um num or fiberglass screening.” The total contract price was

$27,000. 00, payable in three installnents. The contract also



contai ned an option for "sash chain installation,” at additional
expense.

In May 1992, Reisch began the work. Testinony at trial from
Lacher and appellant differs in terns of the quality of work that
was done, when the work was done, and whether it was done in
accordance with contract specifications.

According to Lacher, appellant began work on the exterior of
the house by blasting it with water to renove the existing paint.
But appellant lined only certain areas of the ground with plastic
to contain | ead contam nated paint renoved by the blasting. Lacher
al so contended that the plastic Iining did not effectively contain
paint chips, many of which were strewn around the property.
Further, he clainmed that no neasures were taken to contain paint
renmoved fromthe exterior of the Lacher garage.

In his testinony, Lacher said that the paint was never
conpletely renoved fromthe exterior of the house, as required by
the contract. He also maintained that appellant renoved the
screens fromthe porches, but the screens were never returned. He
added that appellant spray painted the storm w ndows, the stone
foundati on, and the roof. Regarding the interior of the house
Lacher stated that appellant's work was limted to the wi ndows in
two bedroons. Lacher further denied that he asked Reisch to do any
addi ti onal work beyond the terns of the contract.

Lacher also contended that, after he had paid appellant the
second installment on or about My 15, 1992, the work basically
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ceased. In an effort to effect contract conpletion, Lacher rel ated
that he called appellant at |east once a day because no work was
bei ng done. Wen appellant failed to conplete the work by early
July, Lacher hired another painter to finish the job. In July
1992, Lacher barred appellant fromreturning to Lacher's property.

On July 13, 1992, Lacher filed a conplaint against appell ant
with the Maryl and Honme | nprovenent Conm ssion. He alleged, inter
alia, that appellant failed to abate safely the | ead paint fromthe
exterior of his house, and that Reisch had nore than two thirds of
his noney but only conpleted one third of the work. Robert Earl
Hoggard, an investigator for the Honme |Inprovenent Conmm ssion,
testified that appellant was not a licensed hone inprovenent
contractor at the relevant tine.

Appellant testified in his own defense. He said that the
scope of work on the Lacher hone included interior and exterior
pai nt renoval, including approxi mately 950 square feet of interior
wor k. Al though not particularized in the contract, he nonethel ess
claimed that the interior work included painting the walls,
pai nting the woodwork, taking the doors down, rehangi ng cupboard
doors, and painting the cupboard doors and all of the shelves.?

Appellant further stated that he began with the interior work

3 Lacher did not describe or nention that Reisch rehung
cupboard doors or that he did any interior work besides renoving
pai nt from w ndows.

-4-



because Lacher wanted the inside |ead abatenent work conpleted
before Lacher's then-expectant w fe delivered.

Rei sch also testified that he properly contained |ead chips
renoved from the exterior of the house. Appel | ant conceded,
however, that his "crew' failed to adhere to prescribed contai nnent
procedures in renoving paint from the garage. But, when the
probl em was di scovered, he brought a crew to the property and it
was entirely cleaned. Furthernore, appellant testified that what
Lacher referred to as spray painting was actually an "overspray,"
a procedure utilized "when you do any treatnment with lead," the
pur pose of which was to seal the exterior surface prior to painting
to ensure a "good bond." He also clainmed that the "job got nore
i nvol ved" because there were so nmany problens with the condition of
the house that only becane apparent once the work began.* He
asserted, too, that the porch screens were repaired and returned.
Al t hough he cl ainmed that inclenment weat her hanpered the progress of
the work, he said that he was always ready and able to finish the
j ob.

Appel | ant acknow edged that he perforned sone additional work
not specifically addressed in the contract. He stated that he

repaired a concrete pad at the rear of the house, replaced two

‘“For exanple, Reisch said: "Once we got into the work and
started renoving the paint, the cedar shakes were in very bad con-
dition and needed to be taken care of, because you have to have
prinmer to bond the seal, so we used a special product which is ap-
plied by hand with a scraper, and so | canme across and textured it,
and | did that and three of the people on ny crew did that. "
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gl ass wi ndow panes, planed a door, and repaired w ndows that were
not operating properly. Appellant explained that he repaired the
concrete pad near the garage in an effort to seal the soil after
its contamnation fromlead paint chips. Appellant further said
that he perfornmed additional work outside the contract because
Lacher requested it.

Al t hough appellant conceded that he did not have a hone
i nprovenent |icense when he perfornmed the work on the Lacher hone,
he insisted that he "was properly licensed for everything," because
he had conplied with DCE requirenents and was properly certified as
a |ead abatenent contractor, in accordance with the Code of
Maryl and Regul ati ons (COVAR). He offered in evidence two
certificates reflecting successful conpletion of courses in |ead
abatenent, in accordance with HUD and DOE guidelines. Appellant
also submtted in evidence a May 1992 |ist of |ead abatenent
contractors, prepared by the Lead Poisoning Prevention Division
("LPPD') of DOE and circulated to "honeowners and ot hers seeking
qualified | ead paint abatenent contractors;" appellant's business,
Unl eadi ng America, was second on DOE's list. Although the Iist
specifies that DCE does not endorse any of the contractors, it also
states that "all workers on a |ead-abatenent project nust have
successfully conpleted | ead abatenent training . . . pursuant to
COVAR 26.02.07.11B." In addition, appellant introduced a letter
dated Cctober 19, 1992 to Unl eading Anerica from Pat MLai ne, Chief
of LLPD, that stated, in part: "The list is widely circulated
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anong honmeowners and others seeking qualified | ead pai nt abatenent
contractors. Your conpany is currently included on this list."
Finally, Reisch offered docunents from the Home | nprovenent
Comm ssi on. Wil e expressly stating that the list is "not al
inclusive," the Comm ssion referenced 90 categories of work for
whi ch a home i nprovenent |icense was required, and | ead abatenent
was not included on the |ist.

The trial court found that appellant was not properly |icensed
on the date of contract formation, that "he should have been
licensed,” and that "passing [ COVAR and DOE] tests and regul ati ons
[just indicates] that he can do [l ead abatenent], but he definitely
needs a [home-inprovenent] license.” The trial judge said that
"when you engage in the hone inprovenent business w thout benefit
of a license, you take a big ganble." Further, the court observed
that, even if Reisch were licensed to performlead abatenent or was
ot herwi se deened qualified by a State agency to perform |ead
abat enent, such agency "cannot issue any order that wll abridge
t he Honme | nprovenent Comm ssion.” The court further noted, "Well,
the State of Maryland coul d approve ne as a |icensed well digger,

but 1'd still have to have a hone inprovenent |icense."

Di scussi on

It is undisputed that the primary purpose for which appell ant

was hired was |ead paint abatenent and nost of the work that he



performed was related to | ead abatenment. Nevertheless, the State
contends that because appellant al so performed work enconpassed by
the honme inprovenent |aws and was not |icensed, he is crimnally
liable.®

I n defense, appellant contends that he is exenpt fromthe hone
i nprovenent |icensing requirenent, because his "qualifications
qualify himfor an exception." He also argues that he was |lawfully
entitled to engage in |ead abatenent w thout a hone inprovenent
| i cense, because he had appropriate certification in | ead abat enent
fromthe DOE, in accordance with COVAR 26.02.07.11. He contends,
too, that the wevidence was not sufficient to sustain his
conviction, essentially because he did not know that he needed a
honme i nprovenent |icense and he did not intend to violate the | aw.
We shall address the various issues together, because they are

i ntertw ned.

> At trial, the State did not particularize the work that it
contends constituted "hone inprovenent."
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Appel | ant was charged with violating Code, Art. 56, § 255,
because he perfornmed hone inprovenent work without a license.®

Section 249(c) defined "hone inprovenent” as foll ows:

" Home I nprovenent " means t he repair,
repl acenment, renmodel i ng, alteration
conversion, nodernization, inprovenent, or

addition to any land or building, or that
portion thereof which is used or designed to
be used as a residence or dwelling place for
1, 2, or 3 single famly wunits; and shal
include the construction, replacenent, or
i nprovenent of driveways, sw mmng pools,
porches, garages, |andscaping, fences, fall-
out shelters and other inprovenents to
structures or upon |and which is adjacent to a
dwel I i ng house . "

Further, Art. 56, 8 255(a) provided, in part, that "no person
shall act in the capacity of a contractor . . . unless authorized
to doso by . . . license . . . in accordance with the provisions

of this subtitle."” There is no dispute that appellant did not

bEf fective Cctober 1, 1992, the provisions of Art. 56 relating
to hone inprovenent and licensure were repealed and recodified,
w t hout substantive change, in Title 8 of the Business Regul ation
Article. In our review of the record, we cannot find any reference
to the particular statutory violation for which appellant was
ultimately convicted in 1995, The court's remarks at the tinme of
verdi ct and sentencing do not refer to the statutory section. Nor
does the docket sheet specify the particular section. There is,
however, an unl abel ed worksheet in the court file, that refers to
Article 56, not Title 8. Al though the parties' briefs refer
excl usively to Code, Business Regulation Article, we shall refer to
Art. 56, because it was in effect when the contract was executed
and when appel | ant was char ged.

" Simlarly, under Md. Code Ann., Bus. Reg. 8§ 8-301(a) (1992
& Supp. 1995), which is now in effect, "a person nust have a
contractor |icense whenever the person acts as a contractor in the
State."



possess such a |icense. But, he argues that the work that he

performed was "l ead abatenent,"” because he was "required by State
| aw to neet standards of conpetency or experience" to performlead
abatenment, he did not know that he was al so required to have a hone
i nprovenent |icense. He al so argues that his DOE certification
exenpted himfromthe requirement to obtain, concurrently, a hone
i nprovenent |icense.
The trial court determned that the contract included work
t hat constituted hone inprovenent. Accordingly, the trial court
found that appellant violated the aw. The court said:
Well, the defendant is charged with, one,

not having a honme inprovenent |icense as of
April of 1992. The contract was dated Apri

21, 1992. | find that he was not |icensed as
of that date by his own adm ssion and that he
should have been licensed, and that this

wi ndow that is referred to that creates a
quote, doubt, is not sufficient to overcone
the wording of this contract that included
the work that was beyond the Iead paint
removal .

M. Reisch, the defendant, is relying
upon the State of Mryland claimng or
of fering him as sonmeone who can provide this
service for lead paint renoval, he's the
second one on the list, but that does not
license him that just states that he has
passed those tests and regul ati ons and that he
can do it, but he definitely needs a |license.

Appel I ant cl ai ns exenption under Art. 56, 8 256 of the Code,
whi ch provi ded:

No contractor's ... |license my be
required of any person when acting in the
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particular capacity or particular type of
transaction set forth in this section:

* * *

(2) A plunber, electrician, architect or
any ot her such person who is required by State
or local law to attain standards of conpetency
or experience as a prerequisite to engaging in
such craft or profession, and who is acting
exclusively within the scope of the craft or
profession for which he is currently licensed
pursuant to such other |aw.

(Enmphasi s added.)

We conclude that, if appellant engaged in home inprovenent
work, he is not entitled to protection or exenption under 8 256(2).
Even if appellant satisfied the statutory requirenent of
exclusivity, he was not licensed in any ot her profession, pursuant
to any other |aw A DCE certification does not constitute a

license within the nmeaning of Art. 56, 8§ 256(2).

.

Appel | ant al so contends that he had "no crimnal intent,"” and
that he did not "knowngly or wilfully" conmmt any crine. At
trial, his counsel asserted that "part of the defense in this case
is that this would not have been a wlful breach of the hone

i nprovenent | aw Therefore, appellant argues that the evidence
was insufficient to sustain his conviction, even if he was
unl i censed.

Not wi t hst andi ng appel lant's admtted failure to obtain a hone

i nprovenent |icense, we agree that the evidence was insufficient to
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sustain appellant's conviction. We rest our conclusion on the
State's failure to establish, beyond a reasonable doubt, that
Rei sch acted knowingly and wlfully. Based on express statutory
| anguage, we reject any claim that the ternms "know ngly and
wlfully" are mere surplusage or that the hone inprovenent
provisions in issue inpose strict crimnal liability. W explain.

The Legi slature specifically predicated a crimnal penalty for
violation of Maryland's hone inprovenent laws on a knowi ng and
wi I ful violation, referencing that |anguage in several key pl aces
in the hone inprovenent |laws then in effect:

No person nmay engage in or transact any hone-
i nprovenent business, or hold hinmself out to the public
as doi ng home-i nprovenent business, or offer to transact
any honme-i nprovenent business, in this State, except in
conpliance with the applicable provisions of this
subtitle. No person, whether subject to |licensing by any
| aw or otherw se, may engage in this State in any trade
practice or other act which is prohibited by any
provisions of this subtitle; and every person who
wilfully participates in a prohibited act or violation
with knowl edge of the sanme is subject to the crimna
penalty therefor. The provisions of this subtitle may
not be waived by agreenent.

Md. Ann. Code art. 56, 8§ 246 (1962, 1988 Repl. Vol.) (enphasis
added) .

Any persons who shall know ngly and wilfully engage in
t he home- i npr ovenent busi ness as a sal esman,
subcontractor, or contractor w thout obtaining a |license
as required by this subtitle and who is not otherw se
exenpted fromthe licensing requirenent and any person
who continues in business as a . . . contractor, after
revocation or during suspension shall be punished by a
fine not exceeding $5,000 or inprisonment for not
exceedi ng 2 years, or both.
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Md. Ann. Code Art. 56, 8§ 267 (1978, 1988 Repl. Vol.) (enphasis
added) .

Any person who knowingly and wlfully violates any

provision of this subtitle, wth respect to which a

greater penalty is not otherwise provided . . . is guilty

of a m sdeneanor, and upon conviction thereof . . . shall

be punished by a fine not exceeding $1,000 or

i nprisonnment not to exceed 6 nonths or both.
Md. Ann. Code Art. 56, 8§ 268 (1963, 1988 Repl. Vol.) (enphasis
added) . 8

We recognize that "[t]he general rule that ignorance of the
law or a mstake of law is no defense to crimnal prosecution is
deeply rooted in the Anerican |egal system"” Cheek v. United
States, 498 U. S. 192, 199 (1991). Nor do we seek here to "di shonor
t he venerable principle that ignorance of the |law generally is no
defense to a crimnal charge.” Ratzlaf v. United States, 510 U. S.
. 126 L.Ed. 2d 615, 627 (1994). Nonethel ess, at common | aw, a
crime was deened to have occured only when an individual conmted
an unlawful act with a guilty state of mnd. Dawkins v. State, 313
Md. 638, 643 (1988). "[I]t is well understood that generally there

are two conponents of every crine, the actus reus or guilty act and

8 The penalty sections in Art. 56, 88 267 and 268 correspond
with the penalty provisions in the Business Regulation article.
Ml. Code Ann., Bus. Reg. 8 8-601(d) (1992) provides: "A person who
knowi ngly and willfully violates this section is gqguilty of a
m sdemeanor and ... is subject to a fine not exceeding $5,000 or
i nprisonment not exceeding 2 years or both." M. Code Ann., Bus.
Reg. 8 8-623(b) (1992) states: "A person who know ngly and
willfully violates this title is guilty of a m sdenmeanor and, on
conviction, 1is subject to a fine not exceeding $1,000 or
i nprisonnment not exceeding 6 nonths or both."
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the nmens rea or the guilty mnd or nental state acconpanying a
forbi dden act. The requirenent that an accused have acted with a
cul pable nental state is an axiom of crimnal jurisprudence."
Garnett v. State, 332 Ml. 571, 577-578 (1993). See also, Mrisette
v. United States, 342 U S. 246, 250-252 (1952).

In our view, two recent Suprene Court cases, not cited by the
parties, elucidate the issue of wlful ness and convince us that the

statutory terns cannot be disregarded. These cases support our

conclusion that, in the absence of proof that Reisch acted
wilfully, i.e., with the intent to violate a known | egal duty, his
convi cti on cannot be sustai ned. In Ratzlaf v. United States,
supra, 510 U S. |, 126 L.Ed. 2d 615, the defendant intended to

ci rcunvent the bank's reporting requirenent for cash transactions
in excess of $10,000.00, but he did not know that his conduct was
unlawful. The Court held that, in a prosecution under 31 U S.C 8§
5322(a), the Governnent was required to prove that the defendant
knew that it was unlawful to structure cash transactions so as to
evade the bank's reporting requirenent, because the statute
provided that only "a person wilfully violating" the provision is
subject to crimnal penalties. Al t hough the Court acknowel dged
that term "w |l ful™ may have nmany neanings, the Court was of the
view that the elenent of wlfulness was not satisfied in the
absence of "know edge of the reporting requirenent” and a "specific

intent to commt the crine, i.e., "a purpose to disobey the law""
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ld., 126 L.Ed 2d at 622. Rejecting any suggestion that the term
"W | ful ness" was "surplusage,” 1d., 126 L.Ed. 2d at 622, and "to
give effect to the statutory 'w | ful ness' specification,” Id., 126
L.Ed. 2d at 620, the Court stated: "Judges should hesitate so to
treat statutory terns in any setting, and resistance should be
hei ghtened when the words describe an elenment of a crimnal
offense.” 1d., 126 L.Ed. 2d at 622.

The case of Cheek v. United States, supra, 498 U S 192 is
al so instructive. There, the defendant was federally prosecuted
for failing to file federal inconme tax returns and for wilfully
attenpting to evade his income taxes. 26 U S.C. 8 7201 provides
penalties for any person "who wllfully attenpts in any matter to
evade or defeat any tax inposed. . .," and 26 U. S.C. 87203 provi des
penalties for "[a]ny person. . .who willfully fails to make such
return.” (Enphasis added). While the defendant knew that he had
not filed his returns, he clainmed that he had not acted wilfully,
within the nmeaning of the statute, because he believed that the
federal tax |laws were unconstitutionally enforced, that his actions
were |lawful, and that "wages" are not inconme within the neaning of
the federal income tax What the Court said is pertinent here:

The proliferation of statutes and regul ati ons has
sonetines made it difficult for the average citizen to
know and conprehend the extent of the duties and
obligations inposed by the tax |aws. Congress has
accordingly softened the inpact of the conmmon-I|aw
presunption [regarding ignorance of the |aw] by nmaking

specific intent to violate the |l aw an el enent of certain
federal crimnal tax offenses. Thus, the Court al nost 60
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years ago interpreted the statutory term"willfully" as

used in the federal crimnal tax statutes as carving out

an exception to the traditional rule. Thi s speci al

treatnent of crimnal tax offenses is largely due to the

conplexity of the tax | aws.
498 U.S. at 199-200.

After reviewing various interpretations of the term
"wlfully,"” the Court said that "the standard for the statutory
wi |l fulness requirement is the 'voluntary, intentional violation of
a known legal duty.'"™ 1d., 498 U S. at 201. Thus, it held that
the Governnment was required to prove that the defendant knew of the
duty that the law inposed upon him and that he voluntarily and
intentionally violated that duty.

We al so conclude that Art. 56, 8 255 does not constitute a
strict liability crimnal offense. Therefore, the State was
required to establish nens rea.

Strict liability crimnal offenses that do not require nens
rea were generally enacted in response "to the demands of public
health and welfare arising fromthe conplexities of society after
the Industrial Revolution. Typically m sdeneanors involving only
fines or other light penalties, these strict liability |aws
regul ated food, mlk, Iliquor, medicines and drugs, securities
nmotor vehicles and traffic, the labeling of goods for sale, and the
like." Garnett, 332 Ml. at 578. See al so Dawkins, 313 M. at 644-
645. But, as the Court of Appeals has acknow edged, "the

contenporary view . . . disfavors strict liability offenses.™
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Dawki ns, 313 M. at 650. See also, Garnett, 332 M. at 579
("Modern schol ars generally reject the concept of strict crimnal
liability"); State v. MCallum 321 M. 451, 456 (1991).

W recogni ze that, in Harry Berenter, Inc. v. Berman, 258 M.
290 (1970), the Court of Appeals specifically determ ned that the
Maryl and Home | nprovenent Law is regulatory in nature, and "that
contracts nmade by unlicensed persons subject to the statute are
illegal as against public policy and will not be enforced.” 1d.,
258 Md. at 298. Consequently, the Court there rejected the
contractor's claim in a civil case, to recover noney that he
all eged was owed to him But this is a crimnal proceeding and
thus Harry Berenter, Inc. is distinguishable.

Al t hough the statute here has characteristics that are
regulatory in nature, see, e.g., Dawkins, 313 M. at 644; MCallum
321 Md. at 456; Harry Berenter, Inc., 258 M. at 294, it is also
punitive. Indeed, a maxi num period of incarceration of two years
is not a "light" penalty, and this factor mlitates against
characterizing the statute as a strict liability "'public welfare
offense.” MCallum 321 M. at 457. \When, as here, "the statute
is both renedial and penal, the renedial portion may be construed
liberally while the penal provisions nust be strictly construed in
favor of the accused and against the State.” Shade v. State, 306

Md. 372, 379 (1986). See also Garnett, 332 Md. at 585; Briggs v.
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State, 289 Md. 23, 31-32 (1980). W find several cases persuasive
her e.

In Garnett, the Court construed Maryland's "statutory rape"
law, codified at Article 27, 8 463(a)(3), which did not expressly
mention know edge, intent or scienter. The Court considered
whet her the State was required to prove that the defendant knew the
vi cti mwas younger than 14 years of age and whether the trial court
erred in excluding evidence that the defendant had been told, and
believed, that the victimwas actually 16 years of age. Relying on
"the plain |anguage of 8463, viewed in its entirety, and the
| egislative history of its creation . . . .", id., 332 Ml. at 585,
the Court held that the statute constituted a strict liability
offense and, therefore, the State did not have to prove the
defendant's nens rea. | d. Consequently, the m stake-of-age
def ense was not available to the accused.

In contrast to this case, in Garnett the statute was silent as
to mens rea, which the Court attributed to |egislative design. The
Court contrasted 8463(a)(3) with 8463(a)(2), where the Legislature
"expressly provided as an elenent of [that] offense that 'the
person performng the act knows or shoul d reasonably know t he ot her
person is nmentally defective . . . ." Id. at 585 (enphasis in
Garnett). Thus,

"the Legislature showed itself perfectly capable of

recognizing and allowing for a defense that obviates
crimnal intent; if the defendant objectively did not
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understand that the sex partner was inpaired, there is no
crime. That it chose not to include simlar |anguage in
subsection (a)(3) indicates that the Legislature ained to

make statutory rape . . . a nore severe prohibition based
on strict crimnal liability."
Id. at 585- 86.

In Dawkins, the Court considered whether scienter is an

el ement of the offense of drug possession. Construing Art. 27, 88
277(s), 287(a), 287(d), which did not contain | anguage specifically
indicating that scienter was an elenent of a 8 287 drug possession
of fense, the Court nevertheless concluded that the statutes
proscri be only knowi ng and intentional possession. 1d., 313 Ml. at
649. Again, the Court focused on the statutory schenme, which it
felt "indicate[d] an intention on the part of the General Assenbly
to require scienter as an elenent of the § 287 offenses.
Thus, the statutory schenme inplies a 'knowi ng' possession on the
part of the accused.” Id. (lItalics in original). Consequently,
the Court held that know edge is an el enent of the offenses. 1d.
at 651. Moreover, inrejecting a view of the statute as regul atory
in nature, the Court considered the severity of the possible
penalty of four years of incarceration. 1d. at 647, 651.

In striking contrast to Dawkins and Garnett, a fair readi ng of
the hone inprovenent laws in issue does not lead to strict crimnal
[Tability construction. |In our effort to discern the Legislature's
intent, we do not find any indication that it intended to elimnate

the State's burden to establish nmens rea in a prosecution under
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art. 56, 8 255 or that it sought to create a strict crimnal
l[tability public welfare offense. To the contrary, as we have
observed, Art. 56, 88 267 and 268 both contain |anguage
specifically and expressly requiring scienter. Therefore, we shall
follow the well settled rule that the words of a statute should be
given their ordinary and natural mneaning, absent evidence that a
contrary interpretation is warranted. Mont gonery County V.
Buckman, 333 M. 516, 523 (1994); Garnett, 332 M. at 585;
Comptroller of the Treasury v. Janeson, 332 Ml. 723, 732-33 (1993);
Chesapeake I ndus. Leasing Co. v. Conptroller of the Treasury, 331
Md. 428, 440 (1993); Fairbanks v. MCarter, 330 Mi. 39, 46 (1993);
Wlliams v. State, 329 Md. 1, 15 (1992); Dickerson v. State, 324
Mi. 163, 171 (1991).

The case of Shade v. State, 306 MI. 372 (1986) is also
instructive. There, the Court reviewed the history of the Maryl and
Home I nprovenent Law and focused on abandonnment or failure to
performas proscribed by Art. 56, 8§ 261. I1d,. 306 Md. at 377-709.
Al t hough the Court observed that the contractor in question was
"woefully inept" and the work was "grossly defective" and
"i nadequate," id., 306 MI. at 382, it neverthel ess concl uded that
t he evidence was legally insufficient to support an inference of an
intent to abandon the contract. ld. O particular significance
here, the Court determned that the State did not establish a

knowi ng and wi | ful abandonnent. 1d. 306 Mi. at 383.
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Qur inquiry is next directed to whether the State adequately
proved a knowing and wilful violation of the |icensing requirenent.
Based on settled interpretations of the term"wlfully,"™ we are
satisfied that the evidence was insufficient to sustain Reisch's
convi cti on.

Surely, appellant knew that he did not possess a hone
i nprovenent |icense. But the question is whether appellant's
failure to obtain a hone i nprovenent |icense conpels a finding of
a knowng and wilful failure to obtain a license, in violation of
88 267 and 268.

As our franmework, we are mndful of the Suprenme Court's
analysis of the concept of wlfulness in Cheek. Mor eover, in
Ewell v. State, 207 MJ. 288, 299 (1955), the Court of Appeals said
that "[t]he term 'wilfully' in crimnal statutes
characterize[s] an act done with deliberate intention for which
there is no reasonable excuse . . . ." (citation omtted). See

also Elliott v. State, 215 M. 152, 160 (1957).

I n Fearnow v. Chesapeake & Pononac Tel ephone Co., 104 M. App.
1, cert. granted, 339 M. 445 (1995), involving a civil action
based on the Maryl and Wretapping and El ectronic Surveill ance Act,
Ml. Code Ann., Cts. & Jud. Proc. 8§ 10-401 et seq., plaintiff sought
to recover for the wlful interception of his telephone

comuni cations. Judge Harrell, witing for this Court, observed
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that the "term 'wilfully'" neans 'nore than intentional or
voluntary.' It denotes either an intentional violation or a
reckl ess disregard of a known |egal duty." ld., 104 Md. at 23
(citation omtted). Relying on Earley v. Snoot, 846 F. Supp. 451,
453 (D.Md. 1994) (interpreting the Maryland Wretap Act), we al so
said that, to constitute a wilful act, "the violator nust know that

what he or she is doing is illegal.”" |Id. at 24.°

° In Aronson, Mryland Crinmnal Jury Instructions and
Comrentary, 8 3.03 (1988), "knowi ngly" is defined as foll ows:
"Know ngl y" is generally defined as having
know edge. An act is done knowingly if done voluntarily
and purposely, and not because of m stake, accident,
i nadvertence or other innocent reason. The purpose of
the word "knowi ngly" is to ensure that no one would be
convicted for an act done where there exists a
reasonabl e, innocent explanation. The State has the
burden of proving know edge beyond a reasonabl e doubt.
Knowl edge can be established from all the surrounding
facts and circunstances of the case. A person may be
found to have know ege where he acts with an unl awful
pur pose and deliberately ignores the obvious.

Further, Aronson defines "wllfully” in 8 3.04 as foll ows:

"Wl Ilfully" characterizes an act which is done
know ngly, with deliberate intention and for which there
IS no reasonabl e excuse. The elenent of deliberate
intention requires that there be a full and conscious
design to do an act which is a violation of the law. An
act that is done nerely accidentally, inadvertently, or
negligently is not done willfully.

The Maryland G imnal Pattern Jury Instructions do not contain
any general instructions defining "wllfully." Rat her, the
instructions and comentary for particular offenses contain
definitions of the termin the context of those crines. See, e.g.,
id. at 103 (arson; "[wilfully neans intentionally, know ngly and
purposely); Id. at 104 (arson; "wilful requires a deliberate intent
to injure another's property,” citing Shell v. State, 307 M. 46,

(continued. . .)
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For offenses prohibiting the failure to act, such as failure
to obtain a license, the term'w lful' is "comonly interpreted"” as
an intentional or deliberate failure. See Hoey v. State, 311 M.
473, 492 (1988); Brown v. State, 285 M. 469, 474-75 (1979).
Simlarly, the term wlful has been used to characterize an act
done with "deliberate intention". Cover v. Taliaferro, 142 M.
586, 596 (1923) (cited with approval in Shell v. State, 307 M. 46,
66 (1986)). See also In re Taka C, 331 M. 80, 84 (1993
(deliberate intent requires nore than the intent to do the act
which leads to the harm it requires that the defendant actually
intended to cause the harn); Rosenberg v. State, 164 M. 473, 476
(1933).

The determnation of wilfulness is ordinarily a matter for the
fact-finder. Fearnow, 104 Md. App. at 27. But the trial court
here never specifically addressed the issue of wlfulness.
Accordingly, we conclude that the State's evidence was legally
insufficient to prove that appellant acted wilfully.

The evidence is undisputed that appellant was trained in | ead

abatenent and received appropriate certification from DOE to

(...continued)

65-68 (1986)); 1d. at 217 (first degree nurder; "[w]ilful neans
that the defendant actually intended to kill the victim"); Id. at
285 (malicious destruction of property; ""wilful' requires a
deliberate intent to injure another's property").
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performlead abatenent projects. COVAR 26.02.07.11 (1988).% COWAR
26.02.07. 11A, which was in effect at the relevant tinme, required
"all workers involved in a | ead abatenent project [to] have taken
a qualifying training course which neets the requirenents set out
in 8B, and have received a certificate of conpletion.” Moreover
t he Hone | nprovenent Conmm ssion did not even |ist | ead abatenent on
its laundry list of 90 categories of work for which its |license was
required.

That appel | ant obtained certification for | ead abatenent from
DOE, was hired by Lacher for that purpose, and knew that his
conpany was one of many | ead abatenent businesses contained on a
list circulated by DOE, coupled with the absence of | ead abat enent
on the Comm ssion's own list, all constitute strong evi dence that
appellant did not knowngly and wlfully violate the hone
i nprovenent | aws. Addi tionally, given his training and
certification, appellant probably would have been able to obtain a
hone i nmprovenent |icense if he had understood that he was required

to be licensed. Nor was it plausible that Reisch had any reason to

10 W& note that, effective July 1, 1993, the Legislature
established the Lead Paint Abatenent Services Accreditation
Program  See generally Code, Environnment, 8 6-1001 et. seq. It
constitutes the State's certification program required under the
federal Residential Lead-Based Paint Hazard Reduction Act of 1992,
Pub. L. 102-550, Title X, 106 Stat. 3897, which was effective as of
Cctober 28, 1992. In Maryland, a contractor may not provide |ead
abat enent services unless accredited by DOE. Code, Environnment 8§
6- 1002. Purusant to 8 6-1005, violations may be enforced through
the civil, admnistrative and crimnal penalty provisions set forth
in Environnent, 8 6-420-422 (asbestos) and 8 7-266(b) (hazardous
subst ances) .
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suspect that he m ght endanger public safety by operating as an
unl i censed hone inprovenent contractor.

Since Reisch conplied with the | ead abatenent certification
requirements, he had "no reason to suspect that he was endangering
the public . . . ." McCal lum 321 Ml. at 457 (driving while
suspended is not a public welfare offense and Legi sl ature did not
intend to elimnate scienter requirenent; nens rea required).
"Thus, an accused cannot be found guilty of a crimnal offense
unl ess the act with which he is charged cones plainly within both
the letter and spirit of the statute under which he is charged."”
Shade, 306 M. at 380 (citations omtted).

It is also salient that neither the COVAR provisions
pertaining to |lead abatenent (COVAR 26.02.07.01 - 26.02.07.14
(1988)), nor the Hone I nprovenent Laws contained in art. 56, nake
any reference to each other. Wat the Court of Appeals said in
Mayor of Baltinore v. derk of the Superior Court, 270 Md. 316, 319
(1973) (cited with approval in Mayor of Baltinore v. Chertkof, 293
Md. 32, 46 (1982)), is noteworthy here:

[When two acts of the CGeneral Assenbly covering simlar

subject matter nmake no reference to each other, if it is
at all feasible, they wll be construed so as to give as

full an effect to each other as possible . . . . In
order for one statute to alter or limt another, the
intention of the Legislature to do so nust be clear and
mani fest; otherwise, the requirenents of one wll be

construed as enbodyi ng the provisions of the other.

(Gtation omtted).

- 25-



Further, there is anple |anguage in COVAR indicating that,
wi th the possible exception of work on the glass and the repair of
the concrete, virtually all of the work appell ant perfornmed was at
| east related to | ead abatenent. See COMAR 26.02.07.02B(8)(12)
("' Lead abatenent project’' neans any work perfornmed in order to
abate the presence of a |ead-containing substance"); ('wodwork'
means all wooden or netal interior or exterior fittings or
ornanentati on, such as noldings, doors, staircases, and w ndow
sashes and trint); COVAR 26.02. 07.08C (after the required cleaning
and i nspection, "every contractor shall repaint . . . or recoat");
COMAR 26.02.07.03.B.5 ("Wndows GCenerally. Wndows, when abated,
shall be conpletely treated, including inside, outside and sides of
sashes. Wndow franes shall be abated to the outside edge of the
frame, including slides, sash guides and wi ndow wells"). Moreover,
appel | ant contended that he repaired the concrete slab to seal |ead
contam nated soil, and his testinony was uncontroverted. !

Even in the light nost favorable to the State, we do not find

in the State's case sufficient evidence to establish, beyond a

1 On the basis of the record, we cannot determine why it was
necessary for appellant to plane the door or replace glass panes.
Certainly, the repairs could have been necessitated by the |ead
abat enment . For exanple, in renoving lead from the w ndows,
appel | ant may have broken the panes. He nmay al so have had to pl ane
t he door because of the re-painting that followed the | ead renoval .
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resonable doubt, a knowing and wlful violation. Ther ef or e,
appel l ant's conviction cannot stand. 12

JUDGVENT REVERSED
COSTS TO BE PAI D BY BALTI MORE COUNTY.

12 \W& express no opinion, however, on any civil renedi es that
Lacher may have been entitled to pursue.
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