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On January 28, 1999, appellant Troy WIIliam Reynol ds was
convicted at a bench trial in the Grcuit Court for Anne Arundel
County for possession with intent to distribute a controlled
dangerous substance (Count One) and possession of a controlled
danger ous substance (Count Two). On March 24, 1998, appellant was
arrested by Anne Arundel County Police, pursuant to two outstanding
warrants in appellant’s nane in Prince George’s County. Subsequent
to the arrest, appellant was searched, whereupon ni net een baggi es
of what was suspected to be cocaine were discovered in his pants
pocket . Appel  ant was subsequently charged on June 6, 1998 by
crimnal information with the above offenses. On August 13, 1998,
appellant filed a notion to suppress the evidence seized based on
an illegal stop. A hearing was conducted on Decenber 21, 1998 and
the notion was denied. On January 28, 1999, appellant requested a
reconsi deration of the notion to suppress, which was denied, and a
bench trial proceeded on a not gquilty statenment of facts.
Appel  ant was convicted and the court merged Count Two into Count
One. Subsequently, he was sentenced on March 23, 1999 to five
years in prison with credit for four days served, wth the
remai nder of the sentence suspended, and four years supervised
pr obati on.

On this appeal, we are presented with one question, which we
rephrase as foll ows:

Dd the trial court err when it denied
appellant’s notion to suppress evidence based

on his Fourth Amendnent protections against
unl awf ul search and sei zure?
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We answer the question in the affirmative and, accordingly,

reverse the trial court’s denial of the notion to suppress.

FACTUAL BACKGROUND

This appeal focuses on the events leading to appellant’s
arrest on March 24, 1998 on Meade Circle Road in the Meade Vill age
nei ghborhood in Anne Arundel County. Appellant asserts that his
initial detention by police that day was an unlawful seizure and
violated his protections against unlawful search and sei zure under
the Fourth Amendnent of the U S. Constitution. At approximtely
3:30 p.m, tw unifornmed officers —Detective Thomas Col eman and
Oficer McNamara —entered Meade Circle Road in Meade Village in
Severn, Maryland, in their marked patrol vehicle. The officers
observed a group of approximately ten individuals gathered on one
of the street corners. One of the individuals yelled “five-0"! and
the group immedi ately began to disperse. Appellant continued to
wal k at a normal pace and the police pulled their vehicle along the
sidewal k on which appellant was walking, exited the car, and
approached him Maurice WIlson, a friend of appellant and a
W tness at the suppression hearing, was initially wal king al ong
with appellant but, once the police stopped their vehicle, he

continued in a different direction while still remaining in the

!According to testinmobny by appellant’s wtness, Maurice
Wl son, “five-0" indicates that the police are com ng now.
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area. The officers asked appellant his nane and his date of birth
to which he truthfully replied. Al though what occurred next is
di sputed by the officers and witnesses who testified for appellant
regardi ng how | ong appel | ant was detai ned and at what point he was
handcuffed, we consider, upon our review of the denial of the
nmotion to suppress, only that version of the testinony in the |ight
nost favorable to the State and accepted by the notions judge.

That version, as presented through the testinony of Detective
Col eman, was that, after appellant stated his nanme and date of
birth in response to the questions asked, the officers proceeded to
radio in the information to check if any outstanding warrants
exi sted in appellant’s nane. Detective Colenman testified at the
suppression hearing that it was only after they received
information that there were warrants outstandi ng agai nst appel | ant
fromPrince George’s County that he was handcuffed.

Subsequent to his arrest on the warrants, the police conducted
a search of appellant and recovered two baggies, both of which
cont ai ned other baggies, four in one bag, and fifteen in the other,
of what was later to be identified as crack cocai ne. Appellant was
charged and eventually convicted of possession with intent to
distribute a controll ed dangerous substance and possession of a
control | ed dangerous substance. He was sentenced to five years in
prison, all of which was suspended except for four days served that
were credited, and four years of supervised probation. Appellant

then filed this tinely appeal.
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DI SCUSSI ON

| nt roducti on

Reduced to its sinplest terns, the issues in this case require
us to answer two questions: 1) Was the initial encounter between
Troy WIlliam Reynolds and the two |aw enforcenent officers,
Det ective Thomas Coleman and O ficer MNamara, a consensual
accosting or a stop wunsupported by reasonable articulable
suspicion? 2) During the five mnute detention of appellant, do
the circunstances, when subjected to an objective standard,
i ndi cate that a reasonabl e person would have felt free to | eave and
end the encounter? See Ferris v. State, 355 MI. 356, 367 (1999).
As court decisions — particularly decisions emanating from the
Suprenme Court — have considered Fourth Anmendnent inplications
attendant to police-citizen confrontations in public places, the
thread runni ng throughout these decisions is that |awf ul ness of the
encounter turns on the reasonableness of the actions of |[|aw
enf orcenent officials, which nust be evaluated according to the
alternative which is mninmally invasive of personal |iberties, yet
permts officers to carry out their sworn duties when the facts,
which have cone to their attention through legitinmte neans,
denonstrate the comm ssion of a crimnal act or acts. The Fourth
Amendnment is not inplicated, however, when a citizen, in the
absence of a show of coercive authority, consents to answer

guestions put to himor her by police officers.
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Because of the manner in which appellant and the State have
franed the issues on this appeal, we believe our discussion, infra,
will nore graphically denonstrate what constitutes an accosting and
its constitutionally perm ssible scope when contrasted with nore
intrusive police actions. Recent decisions pronouncing the
constitutionally sanctioned bases for an on-the-street stop have
severely limted the right of |aw enforcenent officials to engage
in arbitrary stops except when the intrusion is mninmal; random
stops focusing on a particular suspect as the crimnal agent of

sone as yet undi scovered crine continue to be disfavored.

STANDARD OF REVI EW

In reviewing the denial of a notion to suppress under Maryl and
Rul e 4-252, we ook only to the record of the suppression hearing
and do not consider the record of the trial (or proceeding
adjudicating the nerits, i.e., agreed statenment of facts). G aham
v. State, 119 Md. App. 444 (1998) (quoting Trusty v. State, 308 M.
658 (1987)); see also Ganble v. State, 318 Ml. 120, 125 (1989);
Herod v. State, 311 Ml. 288, 290 (1987); Jackson v. State, 52 M.
App. 327, 332 n.5, cert. denied, 294 M. 652 (1982). I n
considering the evidence presented at the suppression hearing, we
extend great deference to the fact-finding of the suppression
hearing judge with respect to determning the credibility of the

witnesses and to weighing and determning first-level facts.
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Perkins v. State, 83 M. App. 341, 346 (1990). Wien conflicting
evidence is presented, we accept the facts as found by the hearing
judge unless it is shown that his or her findings are clearly
erroneous. Graham 119 Ml. App. at 449 (citing Riddick v. State,
319 Md. 180, 183 (1990)). As to the ultimte concl usion, however,
we nust make our own independent constitutional appraisal by
review ng the law and applying it to the facts of the case. Lawson
v. State, 120 M. App. 610, 614 (1998); G aham 119 M. App. at 450
(citing Riddick, 319 MI. at 183; Perkins, 83 MI. App. at 346)). In
det erm ni ng whet her a seizure of the person took place, we |ook to
the totality of the circunstances of the initial encounter between
appel l ant and the police. Ferris, 355 Mil. at 376. W reviewthe
trial court’s factual findings in the Iight nost favorable to the
State, and review these findings for clear error, but we reviewthe

| egal conclusions de novo. 1d. at 368.

THE | SSUES AS FRAMED BY APPELLANT AND STATE
Rel yi ng on our decision in Lawson v. State, 120 Md. App. 610
(1998), for the proposition that the initial detention in the case
at hand constituted a seizure of the person rather than an
accosting, appellant asserts that “the discovery of facts
subsequent to the stop cannot overcone the illegality of a stop

that comrenced w thout sufficient probable cause to justify the
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stop and subsequent detention.” Id. at 618 (citing Terry v. Onio,
392 U.S. 1, 21-22 (1968)).

In responding to the State’s argunent that the encounter
between the police and appellant was consensual, Reynolds is
constrained to engage in an anal ysis that distinguishes between a
voluntary interaction and what constitutes a seizure of the person.
Such an anal ysis necessarily involves a discussion of controlling
authorities that consider Fourth Amendnent inplications of “Terry
stop” cases, including recent decisions in which the Court of
Appeals and this Court have articulated the “second stop”
principl e. Appel lant’s argunent need not extend beyond a
di scussi on of the circunstances under which a consensual encounter
is transfornmed into a constitutionally inpermssible seizure in
view of the State’ s candi dness i n acknow edgi ng that the encounter
did not support a Terry stop. In other words, the State’s
concession that no basis exists to justify a Terry stop and our
concurrence, upon our independent constitutional appraisal, in the
| egal efficacy of that concession relieves appellant of the task of
responding to or countering any argunent that there was any | egal
basis for the detention of appellant other than that it was
consensual

I ndeed, the State offered no evidence at the suppression

hearing or at argunent before us that the stop in this case was a
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Terry stop. Detective Coleman recounted his reason for stopping

appel l ant and the circunstances attendant thereto:

OFFI CER
COLEMAN: We pulled near 1813 --- Circle
when we saw [appellant], who
wasn’'t famliar to ne. |’ ve
worked that area for seven
years, and | wasn't famliar
with him So we got out. W
pul | ed over, and Oficer

McNamara and nysel f wal ked over
to him on the sidewalk and
asked him what his nanme was
and, you know, who he was here
[to] see. Kind of just general
i nformati on.

[ APPELLANT’ S
COUNSEL] : Now, what, if anything, was he
doing at that time for you to

stop hinf?
OFFI CER
COLEMAN: Like | said, | wasn't famli ar
[wth] who he was. |  wor ked

that area the whole tine.
Wasn't famliar, he wal ked awnay
from the crowd. So we just
pul |l ed over and asked him you
know, who he was, what he was
doi ng here, where he was from
That kind of — just basic
i nformati on.

[ APPELLANT’ S
COUNSEL] : Just basic information. But
there was no reason for you to
do that, was there?

OFFI CER
COLEMAN: It’s ny job.



[ APPELLANT’ S

COUNSEL] : Except you just hadn’t seen him
before, is that right? | nean
you didn’'t know [who] he was?

OFFI CER
COLEMAN: Correct.

[ APPELLANT’ S

COUNSEL] : What , i f anyt hi ng, was
[ appel lant] doing when you
first came in contact with that
crowd and him who was in the
crowd? What, if anything, was
he doing that would cause you
to stop hinf

OFFI CER

COLEMAN: It was just the fact that |
didn't —they were standing on
the corner. | didn't know him
| wasn't famlar [sic] wth
hi m | knew unless he was
someone new that had noved in
the area, | didn't know who he
was.

Neither in the above excerpt nor anywhere else in his
testinony did Detective Col eman express any fear for his safety or
articulate facts that would constitute reasonable articul able
suspicion that crimnal activity was afoot.

The court, upon its review of the evidence at the suppression
heari ng, concl uded:

[ Appel | ant] says he was put against the
fence. He [sic] witness said they just told
him “Go stand over there.” And that is a
significant difference. It is also different
in ternms of the description of what was said

about Tony Harold passed Dbetween the
W t nesses.
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So | find from that conflict in their
testinony and the rest of the circunstances it
appears it was a reasonable accosting, it was
not an arrest, not a detention. And that the
police acted reasonable |[sic] to arrest
[ appel | ant ] only when t hey recei ved
confirmation over the radio that there was
that warrant [sic] out for him

Cting Florida v. Bostick, 501 U S 429, 434 (1991), the State
asserts, in its brief, “In this case, the encounter did not
inplicate the Fourth Amendnent” because a seizure of the person
only occurs when “an officer, by nmeans of physical force or show of
authority, restrains the liberty of a citizen.”

At oral argunent before us, the State was questioned wth
great vigor about its position, vis-a-vis appellant’s asserted
fruit of the poisonous tree taint on the seizure of the illega
contraband should we conclude that the initial stop was illegal.
The State was specifically asked by the Court, “Can an illegal stop
ripen into a legal arrest which will support seizure of the baggies
of cocaine if probable cause is developed during an illegal
detention?” The State maintained that the initial confrontation in
this case was consensual and constituted nothing nore than an
accosting, which lasted until the officers received information

regarding the outstanding warrants,? at which tine they had

probabl e cause to effect an arrest. The corollary was that the

2O course, a determination that the stop and detention was
illegal would in no way vitiate the outstandi ng bench warrants and
appellant is subject to the |egal consequences attendant thereto
just as if the stop had been |egal.
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St at e acknow edged, in argunent before us, that, if the initial
encounter was an illegal stop unsupported by articul able suspicion,
the warrants woul d not have been di scovered and the probabl e cause
upon which the arrest was based woul d not have been devel oped, nor
t he contraband recovered. |In support of its position that the stop
was an accosting, the State points to the testinony of Detective
Col eman that the encounter with appellant prior to the discovery of
the outstanding warrants |asted only five —possibly ten m nutes.
The State also relies on Detective Coleman’s testinony that
appel l ant was not handcuffed until after the information was
recei ved regarding the outstanding warrants. The follow ng excer pt
nore precisely represents what Detective Col eman said about the
tinme | apse:

DETECTI VE

COLENMAN: | don't recall the specific
time on this incident. They
have 20 mnutes to respond.
Once they tell wus initially,
our — when our tel etype
operator, our dispatcher tells
us that there is an outstandi ng
warrant in the conputer, then
Prince George[’']s County has 20
mnutes to respond back and
tell us yeah or nay.

They want it or they don't want
it, it’s a good warrant or it’'s
not a good warrant. But |
don’t recall the specific tine
on this one.

[ APPELLANT’ S
COUNSEL]: Wre you waiting on that
information as to whether or
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not there was [an] outstanding

warrant for 10 — for five
m nut es?
DETECTI VE
COLENMAN: | woul d say probably about five
m nut es.
[ APPELLANT’ S
COUNSEL]: It could have been 10 m nutes?
DETECTI VE
COLENMAN: It could have been 10.

[ APPELLANT’ S
COUNSEL]: As a matter of fact, it could
have been as nmuch as 15 to 20
m nutes, couldn’t it?

DETECTI VE
COLEMAN: | don't recall. | would recal

if it was too long, if it was
unusual Iy | ong. Most tines
they’re pretty quick about
t hat . Wthin 10 mnutes is
normally the rule, that they' re
wi thin 10.

[ APPELLANT’ S
COUNSEL]: So he was just standing there
waiting until [sic] verified
your call?

Appel l ant’ s appellate counsel, in his brief as well as during
oral argunent, relied exclusively on the testinony offered by
appel l ant and the witnesses called on his behalf. They related at
trial that, after appellant told Detective Col eman his nane, the
detective ordered him to “get over to a fence.” A critical
difference in the testinony of appellant’s wtnesses and Detective

Col eman was that appellant and Wl son aver that Detective Col eman

handcuffed appellant inmediately after he was unable to produce
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identification and, significantly, before the discovery of the two
outstanding Prince George’s County bench warrants. Additionally,
appellant testified that his detention lasted fifteen to twenty
mnutes. W rem nd appellant’s counsel that, as we noted supra, on
appeal from a suppression hearing, we defer to the factual findings
and the resolution of issues of credibility made by the judge who
presided at the suppression hearing. Thus, our determ nation of
the legality, vel non, of the initial stop and when, in fact, the
actual arrest occurred, nust be based on the facts as found by the
suppressi on j udge.

The Court of Appeals observed in Jones v. State, 343 M. 448,
457-58 (1996):

When the question is whether a constitutional
right, such as, as [sic] here, a defendant’s
right to be free from unreasonabl e searches
and sei zures, has been violated, the review ng
court makes its own independent constitutional
appraisal, by reviewing the |aw and applying
it to the peculiar facts of the particular
case. Wen the facts are in dispute,
deference is paid to the trial court, that is,
its findings of fact are accepted unless they
are clearly erroneous. In making the latter
determ nation, the [Court nust give “due
regard to the opportunity of the trial court
to judge the credibility of the w tnesses.”
When the notion to suppress has been denied,
the only relevant facts *“are . . . those
produced at the suppression hearing,

whi ch are nost favorable to the State as the
prevailing party on the notion.” On the other
hand, when the notion is granted, the evidence
produced at the suppression hearing nust be
considered in the light nost favorable to the
def endant .
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(Enphasi s added; citations omtted).
As the Jones Court conti nued:
Determning the credibility of wtnesses and
the weight of the evidence produced at trial
are not matters entrusted to the appellate
courts. Cedibility is defined as “worthiness
of belief; that quality in a wtness which
renders his [or her] evidence worthy of
belief.” Credibility is also defined as “the
quality or power of inspiring belief.”
Id. at 465 (citations omtted).
Appel | ant, then, was detained five mnutes and was handcuffed
after receipt of the information regarding the outstanding

warrants. 3

M NI M ZATI ON OF GOVERNMENTAL | NTRUSI ON
As we previously nentioned, we believe a delineation of the
position of an accosting as it relates to governnental invasions is
hel pful in explicating its role in investigative confrontations.

At the outset, an accosting, which from the totality of the

3At the suppression hearing, Detective Col enan had originally
indicated that the detention lasted five mnutes, then acknow edged
it could have been ten m nutes, but he could not recall if it was
as nmuch as fifteen to twenty mnutes. As we have previously noted,
we extend great deference to the fact-finding of the suppression
hearing judge with respect to determning first-level facts.
Mor eover, we nust review those facts in the |light nost favorable to
the State, as the prevailing party. Consequently, even though
Detective Coleman testified that “it could have been ten m nutes”
t hat passed while appellant and the officers awaited the results of
the request for a warrant check, our discussion will proceed on the
basis of Detective Coleman’s initial statenment that, “I would say
probably five mnutes.”
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ci rcunstances can be objectively denonstrated to be consensual, is
not a governnental invasion at all. Because the purpose of the
Fourth Anendnent is not to elimnate all contact between the police
and the citizenry, but only to prevent arbitrary and oppressive
interference by enforcement officials, encounters which do not
involve such arbitrary and oppressive interference are not
subjected to constitutional review It is only at the point in
time when an encounter is no |onger consensual, resulting in an
involuntary detention, that a Fourth Anmendnent analysis 1is
required. Wet her a Fourth Anmendnent constitutional analysis
addresses the | awful ness of a warrantl ess search or arrest by State
agents, at one end of the spectrum or the requirenents for an
applicant seeking a warrant to conduct a wretap to uncover
suspected crimnal activity, at the other end of the spectrum the
overarching principle, as we observed in Gaham 119 M. App. at
453 (quoting Maryland v. Wlson, 519 U. S. 408, 117 S.Ct. 882, 137
L. Ed. 41 (1997)), is:
We reversed, explaining that “[t]he

touchstone of our analysis under the Fourth

Amrendnent is always ‘the reasonabl eness in al

t he ci rcunst ances of t he particul ar

gover nment al i nvasi on,’” and t hat

reasonabl eness “depends ‘on a bal ance between

the public interest and the individual[’']s

right to personal security free fromarbitrary

interference by law officers.’”

Stated otherwi se, no invasion of the individual’s right to be

free from arbitrary interference from Jlaw officers is
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constitutionally tolerated absent a denonstrated public interest
i nvol ved, in which case, it can be said that the intrusion is no
| onger arbitrary. The touchstone of such an analysis is that a
more intrusive governnental action requires a denonstrably nore
substantial legal basis in order to pass constitutional nuster. W
hasten to point out, however, that, notw thstanding the principle
that a mninmally intrusive governnental action will nore |ikely be
vi ewed as reasonabl e when subjected to a Fourth Anendnent anal ysi s,
| aw enforcenent authorities are not obligated to use the |east
intrusive neans available to verify or dispel their suspicions that
the law is being violated. State v. Lemmon, 318 M. 365, 378
(1990). As the Court of Appeals explained in Lenmon:

The reasonabl eness of the officer’s decision

to stop a suspect does not turn on the

avai lability of less intrusive investigatory

techni ques. Such a rule would unduly hanper

the police’s ability to make swi ft on-the-spot

decisions . . . and it would require courts to

“Iindulge in ‘“unrealistic second-guessing.’”
ld. at 378 (quoting United States v. Cortez, 449 U S. 411, 418,
101 S. . 690, 695 (1981)).

We begin with the proposition that a pedestrian, who has
commtted no crimnal act, has the unfettered right to freedom of
movenent on a public street wthout interference from |aw
enforcenment officers. In descending order of intrusiveness, these

are the requirenents for there to be a constitutionally sanctioned

interference froml aw enforcenent officers:
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Stop, Search, or Arrest, Pursuant to a
Warrant — Extrenme governnental intrusion
resulting in possible loss of Iliberty in
addition to tenporary restriction of novenent
— permtted because, in addition to facts
tending to establish that a crine has been
commtted and suspect 1is crimnal agent,
neutral arbiter, magistrate, or judge wth
| egal knowl edge superior to officer has
reviewed facts and indicated opinion that they
constitute probabl e cause.

Warrantl ess Stop, Search, or Arrest —
Extreme governnental intrusion resulting in
possible loss of |liberty in addition to
tenporary restriction of novenent —permtted
because of the exigency of a felony having
been commtted or a m sdeneanor bei ng
commtted in officer’s presence, i.e., because
of the ability to personally verify the
commi ssi on of the offense.

Stop, Pursuant to Terry v. Chio — Less
i ntrusive gover nient al action resul ting
initially in tenmporary restriction of novenent
—permtted when officer observes suspicious
activity indicating crimnal activity afoot;
bases include officer’s experience, know edge
of suspect’s crimnal history, high crine
area; officer may conduct limted “pat-down”
of outer garnents to detect weapons when
officer has apprehension for his or her

safety.
Accosting — Only mnimally intrusive
gover nient al action resul ting in no

restriction of novenent —permtted as |ong as

inquiry involves no show of authority and

obj ective circunstances indicate a reasonabl e

person would feel free to | eave.
See Ferris, 355 Ml. at 374 n.5 (citing Commonwealth v. Sierra, 555
Pa. 170, 723 A 2d 644 (1999) (setting forth three tiers of

interaction between a citizen and the police)).



- 18 -
ACCOSTI NG
Webster’s Third New International D ctionary, Unabridged

(1986), defines “accosting” as:
to approach and speak to; speak to wthout
having first been spoken to; to confront,
usuf al | y] in a sonmewhat challenging or
defensive way; to address abruptly (as in a
chance neeting) and usu[ally] with a certain
degree of inpetuosity or bol dness; :

A consensual encounter, on the other hand, has been defined
as:

sinply the voluntary cooperation of a private

citizen in response to non- coerci ve

guestioning by a law enforcenent official.

Because an individual is free to | eave during

such an encounter, he [or she] is not “seized”

wi thin the neaning of the Fourth Amendnent.
United States v. Werking, 915 F.2d 1404, 1408 (10th Cr., 1990);
see also United States v. Johnson, 910 F.2d 1506, 1508 (7th Cr.
1990) .

Al though judicial decisions speak in ternms of a “nere
accosting” being a non-constitutional event, an “accosting’
references only the actions of the police wthout respect to the
response of the person accosted. An accosting may continue to be
a non-constitutional event if: 1) the citizen consents to answer
guestions or otherw se cooperates and 2) that consent is not the
result of physical force or a show of authority by police signaling
t hat conpliance with the requests of |aw enforcenent officers is

requi red. Thus, notw thstanding federal and State deci sions that



- 19 -

hol d an “accosting” is a non-constitutional event, it ceases to be
so when the circunstances denonstrate that the purported consensual
response of the citizen is the product of coercion.

Typically, an accosting occurs when police officers approach
a citizen and ask for information, usually one’ s nane, address,
date of birth, destination, point of origin, and contents of
| uggage or vehicle. To be sure, the principal investigative
technique in |aw enforcenent is the so-called “field interview?”
Virtually all such interviews conducted during the course of an
officer’s duties are done for the purpose of gathering information
to ferret out crimnal offenses or to elicit fromw tnesses facts
relative to a crimnal event or an ongoing investigation. W
certainly recognize an officer’s right — indeed, his or her
responsibility —to conduct inquiries regarding crimnal activity.
Sinply put, that is what they do. It is only when police “indicate
that conpliance with their requests is required by neans of
physi cal force or show of authority” that the gears of the Fourth
Amendnent are engaged. Stanberry v. State, 343 M. 720, 730
(1996), cert. denied, 520 U. S. 1210, 117 S.C. 1692, 137 L.Ed.2d
819 (1997).

When the officer suspects the person interviewed of having
coonmtted a crinme and nakes a general inquiry, decisions predating
the requirenent that a stop be based on a reasonable particul arized

articul abl e suspicion have held that an adm ssion in response to
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the general inquiry may provide the basis of a further detention or
arrest.

In Cornish v. State, 215 Mi. 64 (1957), the Court of Appeals
explained: “One is not arrested when he [or she] is approached by
a police officer and nerely questioned as to his [or her] identity
and actions. This amobunts to no nore than an accosting.”

I n anot her case, a plainclothes police officer told appellant,
as he alighted froman autonobile, “I want those lottery tickets
you have on you,” to which appellant replied, “There they are in ny
coat pocket. Take them” Blager v. State, 162 M. 664 (1932).
The Court held that the subsequent arrest was |awful because
Bl ager’ s adm ssi on anounted to conm ssion of a m sdeneanor in the
presence of the officer. Had he “been passive and silent when
confronted with the sergeant’s inplied accusation,” said the court,
“he woul d have been inmmune from any police interference until a
warrant had been procured.” ld. at 666. To like effect, see
Robi nson v. State, 200 Md. 128 (1952). These earlier decisions
i nvol ve non-custodial admssions, in response to accusatory
inquiries, which provided the basis for probable cause and, as we
noted, supra, they predate decisions requiring that a stop be based
on reasonabl e articul abl e suspi ci on.

An accosting as a viable investigatory techni que survives the
strictures of Terry v. Ohio, supra, and Sibron v. New York, 392

US 40, 20 L.Ed. 2d 917, 88 S.Ct. 1889 (1968), so long as the
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ci rcunst ances, viewed agai nst an objective standard, indicate that
the encounter is consensual and that a reasonable person would feel
free to end the encounter and sinply wal k anay. A survey of State
and federal decisions that discuss whether an accosting inplicates
the Fourth Amendnent is instructive.

In Jones v. State, 319 Md. 279 (1990), Jones had been riding
his ten-speed bicycle at approximately 3:20 in the norning, when
the police officer observed him carrying clothes across his
shoul ders that appeared to be on hangers. Because of recent
burglaries in the area, and because Jones was proceeding fromthe
direction of a dry cleaning establishnment six blocks away, the
officer hailed him stating, “Hey, could you conme here” or “Hold on
a mnute.” As Jones alighted from the bicycle, the officer
testified that he noticed a bulge in Jones’s jacket pocket and,
after patting himdown, retrieved a twenty-five caliber pistol. A
search of a grocery bag in Jones’s possession, reveal ed fourteen
capsul es containing cocaine, a quantity of marijuana, one pack of
rolling paper, and a billfold containing five small vials of
cocai ne.

We affirmed the trial court’s conviction in an unreported
opi nion, characterizing the initial encounter as a “nere
accosting,” not within the protection of the Fourth Anendnent. W
had reasoned that Jones was free to disregard Oficer Brown’s

salutation and continue on his way because “there were no signs of
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force or weapons used to effectuate the stop and because Jones
stopped voluntarily in a cooperative and polite manner, no seizure
of Jones had occurred.” Jones, 319 Ml. at 282. Concl uding that
the officer admtted he had no know edge of any specific crines
having been commtted during the early norning hours nor of any
burgl aries having occurred in the area that night, the Court of
Appeal s held, “Mere hunches are insufficient to justify the stop of
a citizen riding a bicycle on a public street.” Continued the
Court, “W said that tenuous facts constituting a ‘reasonable
suspi cion’ would be perilously close to entitling a policeman [or
policewoman] ‘to seize and search every person whom he [or she]
sees on the street.”” |d. at 288 (quoting Anderson v. State, 282
md. 701, 707 (1978) (quoting Sibron, 392 U S at 64)). Cting
Florida v. Royer, 460 U S. 491, 103 S.Ct. 1319, 75 L.Ed. 2d 229
(1983), the Jones Court discussed the nature of a voluntary stop:

Law enforcenent officers do not violate the
Fourth Anmendnent by nerely approaching an
i ndi vidual on the street or in another public
pl ace, by asking him[or her] if he [or she]
is wlling to answer sonme questions, by
putting questions to him [or her] if the
person is willing to listen, or by offering in
evidence in crimnal prosecution his [or her]
voluntary answer to such questions. Nor would
the fact that the officer identified hinself
[or herself] as a police officer, wthout
nore, convert the encounter into a seizure
requiring somne | evel of obj ective
justification. The person approached, need
not answer any questions put to himJ[or her];
i ndeed, he [or she] may decline to listen to
the questions at all and may go on his J[or
her] way. He [or she] may not be detained
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even nonentarily w thout reasonabl e objective
grounds for doing so, and his [or her] refusal
to listen or answer does not, wthout nore,
furni sh those grounds.
Jones, 319 Md. at 284 (enphasis added).

The Jones Court, quoting Terry v. Chio, supra, reiterated the
standard announced by the Suprene Court in United States v.
Mendenhal |, 446 U. S. 544, 100 S.C. 1870, 64 L.Ed. 2d 497 (1980),
as to what distinguishes a seizure froman accosting. It is only
when the police “by sonme neans of physical force or show of
authority detain an individual, thereby restraining the person’s
liberty,” that a seizure occurs. The Court of Appeals, in Jones,

conti nued:

In 1980, the Suprene Court in Mendenhal
described the extent of the restraint on a

person’s freedom of nmovenent whi ch
di stingui shes the seizure of a person from a
mer e accosting. No seizure occurs when an

i ndi vidual to whom questions are put renmains
free to disregard the questions and wal k away.
446 U.S. at 554, 100 S . at 1877, 64 L.Ed.2d
at 509. Under these circunstances, Justice
Stewart, witing for the Court, explained that
a person has not been seized if there is no
restraint on the person’s freedom of novenent.
The person may disregard the questions put
forth by the police officer and continue on
his [or her] way.

Jones, 319 Md. at 283 (enphasis added).
In Lenmmon, supra, three Baltinore City policenen received a
tip from a dispatcher, who did not know the source of the

information, that “sone narcotics transaction was going on” in the
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2400 bl ock of Kermt Court in Baltinore City. As they approached
that |ocation, two of the officers alighted fromtheir vehicle and
saw a black male, the appellant, talking to another black nale.
The appellant began to walk away when the officers were
approxi mately twenty-five feet fromhimand his conpani on and, when
one of the officers identified hinself as a police officer, “Lemmon
took off running.” After a chase in which Lemmon avoi ded a police
car driven by the third police officer, one of the pursuing
officers saw him pull a “nedicine-type vial” out of his jacket
pocket and attenpt to force it through a chain linked fence, the
vial bouncing off and falling to the ground.

After a continued chase, the officers cornered Lemmon and
ordered him to the ground. The narrow question presented in
Lemmon, in light of Brower v. County of Inyo, 489 U S. 593, 109
S.C. 1378, 103 L.Ed. 628 (1989), was whether the State was correct
ininterpreting Brower to hold that “no seizure takes place until
the restraining effect of a police command actually occurs, i.e.,
when the person is within the police officer’s physical control.”
For purposes of the discussion of the issues in the case at hand,
the Court of Appeals, in Lemmon, reaffirmed its earlier holdings in
Watkins v. State, 288 M. 597 (1980), and Anderson v. State, supra,
in which it referred to the “bedrock constitutional |aw pertaining
to search and seizure announced in Terry v. Ohio: “‘whenever a

police officer accosts an individual and restrains his [or her]



- 25 -

freedom to wal k away, he has ‘seized that person [within the

meani ng of the Fourth Amendnent].’”

|d. at 376.

Pertinent to our discussion in the case at hand regardi ng when

facts warranting a stop nmust cone to the officer’s attention, the

Court sai d:

The Court observed [in

Terry] that[,]

“whenever a police officer accosts an
i ndividual and restrains his [or her] freedom

to wal k away, he [or she]

has ‘seized that

person” [within the neaning of the Fourth

Amendnent | .

W said in Anderson[, 282 MI.] at 704-705, 387
A.2d 281 (citations omtted):

The central i nquiry IS “the

r easonabl eness in

al | t he

circunstances of the particular
governnental invasion of a citizen’'s

personal security.”

I n determ ning

whet her the intrusion was justified

at its inception,

“the police

officer nust be able to point to
specific and articulable facts
whi ch, taken together with rational

i nf er ences from

t hose facts,

reasonably warrant that intrusion.”

The reasonabl eness of
is to be assessed

an intrusion
agai nst an

obj ective standard — whether *“the
facts available to the officer at
the nonent of the seizure or the
search ‘“warrant a man of reasonabl e
caution in the belief’ that the
action taken was appropriate.”

Lemmon, 318 Md. at 376 (enphasis added).

In a case in which Maryland State Police, assigned to drug

interdiction at the Maryland House,

bel ongi ng to a passenger who had not

renmoved an unclai med bag

reboarded the G eyhound bus,
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the Court of Appeals, in primarily focusing on the issue of whether
t he bag had been abandoned, said in Stanberry, 343 Ml. at 742:

[L] aw enforcenent officers do not violate the
Fourth Anmendnent by nerely approaching an
i ndi vidual on the street or in another public
pl ace, by asking him[or her] if he [or she]
is wlling to answer sonme questions, by
putting questions to him [or her] if the
person is willing to listen, or by offering in
evidence in a crimnal prosecution his [or
her] voluntary answers to such questions.

. Thus, police may approach private
citizens and ask questions or ask for
identification wi t hout i ndi vi dual i zed
suspicion or probable cause, provided the
encounter i s consensual.

ld. (quoting Royer, 460 U S. at 497, 103 S.Ct. at 1324 (citations
omtted) (citing Mendenhall, 446 U S. at 559, 100 S.Ct. at 1879-

80))) .

In a case in which two Baltinore Cty Police Detectives
observed a suspect carrying two portable radios shortly after a
Realistic brand radio, a ring, and watch had been stolen from an
apartnment in the sane block in which they were cruising, we said,
in affirmng the notions court’s denial of appellant’s notion to
suppress in Martin v. State, 51 M. App. 142, 147-49 (1982):

While the Suprenme Court in Terry held that
whenever a police officer accosts an
i ndividual and restrains his [or her] freedom
to walk away he has seized the person, the
Court noting the “rich diversity” of police-
citizen encounters al so observed: *Cbviously,
not all personal intercourse between policenen
[ or pol i cewonren] and citizens i nvol ve
‘seizures’ of persons. Only when the officer
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by means of physical force or show of
authority has in sone way restrained the
liberty of a citizen may it be concl uded that
a seizure has occurred.” . . . See United
States v. Wlie, 569 F.2d 62, 67 (D.C. Gr.
1977) where the Court, in reliance on the
above- quot ed | anguage from Terry observed:

But police-citizen comunications
whi ch take place under circunstances
in which the citizen's [“]freedomto
wal k away[”] is not Ilimted by
anything other than his [or her]
desire to cooperate do not anount to
[“]seizures[”] of the person, and
consequently may be initiated
wi thout a reasonable, articulable
suspi ci on, much | ess probabl e cause.

We adhere to the view that a person
is [“]seized[”] only when, by neans
of physical force or a show of
authority, his [or her] freedom of
novenent i s restrained. Only when
such restraint is inposed is there
any foundation whatever for invoking
constitutional safeguards. The
purpose of the Fourth Anmendnment is
not to elimnate all contact between
the police and the citizenry, but
[“]to prevent arbitrary and
oppressive interference by
enf or cenent officials wth the
privacy and personal security of
individuals. . . . As long as the
person to whom questions are put
remains free to disregard the
guestions and wal k away, there has
been no intrusion upon that person’s
liberty or privacy as would under
t he Constitution require sone
particul arized and obj ective
justification.

(Gtations omtted.)
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In a nore recent decision, Lawson v. State, supra, a Frederick
County Police Oficer was patrolling the area of an apartnent
conplex at approximately 7:45 in the evening when he drove past
appellant in a legally parked vehicle in an area known for high
drug activity. After circling the conplex, he noticed that the
vehicle, bearing Wst Virginia tags, had not noved; as he drove up
behind it, the vehicle began to back up whereupon the officer
activated his enmergency lights to “cause the vehicle to stop.” Id.
at 613.

In response to the officer’s question as to why he was there,
Lawson replied that his car had overheated, at which tinme the
officer attenpted to verify the appellant’s story by ordering him
to start his vehicle, thereby allowing the officer to check the
heat gauge, which did not indicate that the car had overheated. At
this point, the officer ordered the appellant out of the car and
admnistered a field sobriety test because he had noticed the odor
of alcohol. As a result of the test, the officer concluded that
Lawson was under the influence of alcohol, resulting in his
prosecution and conviction for driving under the influence of
alcohol. In holding that the activation of the officer’s vehicle's
energency lights constituted a stop unsupported by sufficient
reasonabl e articul abl e suspi ci on, we observed:

Ordinarily, approaching a parked vehicle
to question occupants about their identity and

actions is a nere accosting and not a seizure.
But, it is nore than a nmere accosting
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when the police attenpt to detain a suspect
for questioning through the use of police
power and the suspect submts. The approach
t hen becones a seizure and nust be justified
by a reasonable articulable suspicion that
crimnal activity is afoot.
Lawson, 120 Md. App. at 614 (citations omtted).

Significantly, we noted in Lawson, 120 Mi. App. at 615, that
Hodari D., 499 U S. 621, 628 (1991), clarified that Mendenhal
establishes that the test for existence of a “show of authority” is
an objective one determ ned by whether the officer’s words and
actions would have conveyed to the citizen that his or her freedom
of novenent was being restricted, rather than the citizen's
per ception. As Reynol ds points out, Judge Sonner, speaking for
this Court, also opined that the discovery of facts subsequent to
the stop cannot overcone a stop that started w thout enough to
justify detention, adding that our analysis begins and ends at the
poi nt of constitutional seizure. 1d. at 618 (citing Terry v. Ohio,
supra).

In Ferris, a Maryland State Trooper, operating a |aser speed
gun on an interstate in Wstern Mryland, clocked the vehicle
driven by Ferris at ninety-two mles per hour. He activated his
energency lights and stopped the vehicle and asked the driver,
Ferris, to produce his driver’s |license and registration
According to the trooper, he noticed that Ferris’'s eyes were

bl oodshot, that he appeared “a little nervous, a little fidgety.”

During the time that the trooper returned to his patrol car and
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requested a driver’'s license and outstanding warrant check, he
noticed that Ferris and his passenger were “noving around and
| ooki ng back toward him quite frequently.” As the trooper was
witing the citation, a deputy sheriff arrived and parked ten feet
behind the trooper’s vehicle, activating his vehicle s energency
flashers. After the trooper returned to the Ferris vehicle and the
|atter signed the citation, the trooper returned the driver’s
license and registration to Ferris, along with the citation.
| medi ately thereafter, the trooper “just asked [Ferris] if he
would m nd stepping to the back of his vehicle to answer a couple
questions.” The trooper indicated that Ferris said that he did not
m nd.

The trooper testified, at the suppression hearing, that the
reasons he asked Ferris to step out of the car were that his eyes
wer e bl oodshot and he and his passenger were acting very nervous,
and there was no detectabl e odor of al cohol on petitioner’s breath,
| eading the trooper to believe that there may have been sone drug
use on the part of the driver. The trooper again asked Ferris
whet her he was sure that he had not snoked any drugs because of the
fact that his eyes were bl oodshot and he did not have any al cohol
on his breath.

At this point, Ferris admtted that he and his passenger “had
snmoked a joint in Philadel phia about three hours earlier.” Ferris,

355 Ml. at 364. Ferris then stated that he and his passenger were
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traveling from Phil adel phia to Morgantown, West Virginia and, upon
further questioning, Ferris acknow edged that his passenger
possessed a small anmount of marijuana. The trooper approached the
passenger, Discher, still seated in the front passenger seat of the
vehicle, and questioned him at which tinme he turned over a snal
baggi e containing marijuana. A search of the rear seat uncovered
a green L.L. Bean bookbag containing a gallon-sized plastic baggie
in which was found green vegetable matter, believed at the tine by
the trooper to be marijuana.

Cting several prior decisions fromthe Court of Appeals and
this Court, the Court concluded that the trooper and the deputy
sheriff had concluded their business once the citation was signed
and the request to step out of the car and submt to further
interrogation constituted a second stop, pursuant to the cases
cited. Snow, supra; Minafo v. State, 105 M. 662 (1995).
Di scussi ng whet her an encounter constitutes a stop or a seizure,
the Court said:

The test to determne whether a
particul ar encounter constitutes a seizure, or
whet her t he encount er was sinply a
“consensual ” non-constituti onal event IS
whet her a reasonable person would have felt
free to | eave. A seizure can occur by neans
of physical force, or show of authority al ong
with submssion to the assertion of authority.
| f a reasonabl e person would have felt free to
| eave, no seizure occurred. Conversely, if a
reasonabl e person woul d have felt conpelled to
stay, a seizure took place. The focus, then,

is “whether a reasonable person would feel
free to decline the officers’ requests or
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otherwi se termnate the encounter.” The key
inquiry has al so been characterized as whet her
“the police conduct would ‘have comuni cated
to a reasonable person that he [or she] was
not at liberty to ignore the police presence
and go about his [or her] business.’”

Ferris, 355 Md. at 375-76 (citations omtted).
Judge Raker, speaking for the Court, quoted, with approval
Judge Thiene’s dissent fromour decision affirmng the trial judge:

The appellant had already been Jlawfully
detai ned pursuant to a traffic infraction and,
after a license check had been conpleted and a
speeding violation had been issued, Oficer
Smth requested that the appellant exit and
step to the rear of the vehicle. A reasonable
person, on the return of his [or her] license
and registration and the acceptance of a
citation, would (nost assuredly with relief)
have viewed the traffic stop as over. And, at
that point, a reasonable person would have
felt free to leave. For the officer then to
request the driver to exit the vehicle,
separating the driver not only from the
vehicle but also from any occupants who nmay
have been in that vehicle (as was the
passenger in this case), wth no apparent
justification for doing so, would clearly
arouse a feeling that that person was not free
to | eave. Furthernore, the presence of two
officers (one a county [police officer] and
one a State police officer) would have only
added to the al ready nounting apprehensi on on
the part of the driver.

ld. at 367 (enphasis added).

From the above, all of the authorities cited hold that a
sei zure of the person occurs —and hence a voluntary encounter ends
—when the attendant circunstances denonstrate objectively that a

reasonabl e person no longer feels free to end the encounter and
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wal kK away when police “indicate that conpliance with their requests
is required by neans of physical force or show of authority.”

St anberry, 343 Ml. at 730.

LENGTH OF THE DETENTI ON

In Gaham 119 Mi. App. at 458-468, we revi ewed several federal
and State decisions that discuss the brevity of a detention as an
“Inportant factor in determning whether a Terry stop was SO
mnimally intrusive as to be justifiable on reasonabl e suspicion”
(quoting Snow, 84 Ml. App. at 265). W cited Royer, 460 U S. at
500, for the often stated proposition that “an investigative
detention nmust be tenporary and | ast no |l onger than is necessary to
ef fectuate the purpose of the stop.” Gaham 119 Md. App. at 467.
In the case at hand, the fact that appellant was detained five
mnutes is less critical to our determnation of the legality, vel
non, of the encounter and the subsequent seizure of the illicit
drugs, because Terry, Royer, and Snow consider a governnental
intrusion in which the detainee is held against his or her will and
his or her conpliance with the orders of |aw enforcenment officers
is the result of subm ssion to authority.

In theory, a consensual accosting does not involve a detention
whi ch connotes “a period of tenporary custody” or “a hol ding back.”
Webster’s Third New International Dictionary, Unabridged (1986).

“Qustody” is the antithesis of a voluntary encounter, which requires
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the consent of the person interviewed. Thus, the only significance
of the length of the encounter is the circunstance that a brief

encounter is nore likely than an extended encounter to be voluntary

and what transpires during an extended encounter nmay be illum native
of whether the encounter was, in fact, consensual from its
i nception. In other words, if a citizen’s initial decision to

answer |aw enforcenent officers’ questions was the result of a
reasonabl e belief that conpliance with their request is required
because the police have exerted physical force or exhibited a show
of authority or, if by such physical force or show of authority, the
citizen objectively feels he or she is not free to |eave at any
point in the encounter, it is irrelevant whether the encounter is
monmentary or | asts several hours.

In a case wherein it is conceded that there is no alternative
theory of a stop based on reasonable articulable suspicion, a
sei zure of the person has occurred at the point in tinme when the
citizen's purported voluntary cooperation is shown to have ended or,
if such acquiescence is the result of a show of authority at the
outset, then the seizure occurred at the tine of the initia
accosti ng. In such a case, the result is that the citizen is
subjected to an illegal arrest if the consensual nature of the
encounter ends at any tine before discovery of evidence or
i nformati on which establishes reasonable articul able suspicion or

pr obabl e cause.
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Decisions predating the Terry decision, which discuss the
nature of an accosting, as we noted, supra, contenplate, in the
main, an “inquiry” about a citizen's identity and actions for the
pur pose of detecting violations of the law through the interview
itself. These decisions were prior to current teleconmunications
t hr ough whi ch one may di scover information that establishes probable
cause and invol ved uncovering crimnal activity in conjunction with
the interview w thout the extrinsic data now avail able via tel etype.

Subsequent to these earlier cases, many of the decisions that
involve interdiction of drug couriers at train stations and airports
sanction an accosting resulting 1in obtaining incrimnating
information or evidence directly from the person interviewed,
w thout the necessity of waiting for receipt of a teletype or
further information. |In such cases, there is a seanless transition
fromthe initial accosting to the consensual search or incrimnating
adm ssion. The net result is that a “prol onged” encounter during
which there is no neaningful interaction between the citizen and
police is nore indicative of an involuntary rather than a voluntary
encounter. (See Ferris, 355 Md. at 378, alluding to “prol onged”

nature of encounter.)
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THE | NSTANT CASE

As we have previously observed, the point in time when
appel l ant was under arrest or, in other words, when one has been
seized (in this case, the encounter is no |longer voluntary) wthin
t he neaning of the Fourth Anendnment is “whether under all of the
ci rcunst ances surrounding the incident, a reasonable person would
not believe he [or she] was free to | eave.” Lemon, supra, (citing
Brower v. County of Inyo, 489 U S. 593, 109 S. C. 1378 (1989)
(quoting Tennessee v. Garner, 471 US. 1, 7, 105 S . C. 1694
(1985))). An involuntary detention, on the other hand, nust be
based on reasonable articulable suspicion and the intrusion
permtted “nust be tenporary and |ast no |longer than is necessary
to effectuate the purpose of the stop.” Snow, 84 MI. App. at 265
(citing Florida v. Royer, 260 U.S. 491, 500, 103 S .. 1319 (1983)).
Mor eover, applying the standard enpl oyed by the Suprenme Court in
Terry stop cases, “the brevity of the invasions of the individual’s
Fourth Amendnent interests is an inportant factor in determ ning
whet her the seizure is so mnimally intrusive as to be justifiable
on [reasonabl e suspicion].” Snow, 84 MI. App. at 265 (citing United
States v. Place, 462 U S. 696, 709, 103 S.Ct. 2637, 2645 (1983)).

In the case sub judice, we need not be concerned wth whet her
Det ecti ve Col eman had reasonable articul able suspicion for a Terry
st op, given the State’'s concession and our i ndependent

constitutional appraisal that, on the facts of this case, the



- 37 -

encounter was either consensual or a stop unsupported by the
requisite constitutional predicate. W are required only to
det erm ne whet her a reasonabl e person would have felt free to end
the encounter and to leave at any point in tinme fromthe initial
accosting to the tine of his or her arrest. Ferris, 355 Md. at 376
(1999). Sone relevant factors to be considered are: 1) the tine
and pl ace of the encounter, 2) the nunber of officers present and
if they were unifornmed, 3) whether the police noved the person to
a different | ocation or otherw se isolated himor her from others,
4) whether the police infornmed the person that he or she was free
to go, 5) whether the police indicated that the person was suspected
of a crime, 6) whether the police retained any of the person’s
docunents, and 7) whether the police denonstrated any threatening
behavi or or physical contact to indicate that the person was not
free to go. 1Id. at 377

These seven factors tend to establish, obj ectively,
circunmst ances from which we may di scern an atnosphere that is not
coercive. These factors also may establish the exertion of physical
force or the exhibition of a show of authority. We believe that, in
addition to these factors, the objectively denonstrated belief of
appel l ant that the police had not concluded their inquiry is an
addi tional factor that supports the notion that he was obliged to
remain in the conpany of the officers until they had concl uded their

inquiry. Jlronically, it is the |anguage in Judge Chasanow s di ssent
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in Ferris —the majority decision of which is essentially supportive
of the proposition that the encounter at hand was consensual —t hat
nost dramatically buttresses the argument that, applying an
obj ective standard, appellant would not have felt free to | eave.

Judge Chasanow opi ned: “Had the trooper nade his ‘requests’
before returning the |icense and registration or before the ticket
was signed, then the defendant would not have felt free to | eave;
but, once the license and registration were returned and the ticket

was signed, the trial judge could determne that the trooper

signaled to the defendant that he was free to leave.” |[|d. at 395
(enphasi s added). Patently, the converse of Judge Chasanow s
reasoning is applicable to the case at bar, i.e., had Detective

Col eman concl uded his warrant check and subsequently attenpted to
subj ect appellant to further questioning on a “voluntary” basis,
assum ng, arguendo, that the results of the requested information
had not established probabl e cause, under Judge Chasanow s thesis,
this scenario would be a factor in support of appellant’s objective
belief that he was free to | eave. Because Detective Col eman had not
concluded his inquiry until receipt of the results of the warrant
check, in Judge Chasanow s words, “the defendant woul d not have felt
free to | eave.”

In Ferris, unlike the case at bar, there had been a prior
| awful basis for Ferris’s detention. As the Court of Appeals

observed, “the pre-existing detention of Ferris, properly sustained
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by the probabl e cause for the speeding violation, conbined with the
ot her factors we have identified, |leads to the conclusion that a
reasonabl e person in Ferris’s position would believe that continued
subm ssion to Trooper Smth was required.” Ferris, 355 Ml. at 379.
The Court further opined: “This pre-existing seizure enhanced the
coercive nature of the situation and the efficacy of the other
factors in pointing toward the restriction of Ferris’s liberty.” Id.
at 378.

O course, there was no pre-existing detention of appellant in
the case sub judice. Although there can be no doubt that the pre-
existing seizure to which the Court alludes, in Ferris, enhanced the
coercive nature of the situation, the actions of the police in this
case were equally coercive because of the lack of any apparent
justification for their inquiry, a circunstance Ferris, citing Judge
Thiene’ s dissent, found to be disarmng. At |least Ferris knew why
the police had stopped him and, notw thstanding the intimdating
character of the prior seizure, he was in a superior position to
consider his options. Appellant, on the other hand, was approached
for no apparent reason and subjected to an inquiry wthout there
having been the legal basis for a pre-existing seizure. The
inquisitorial nature of the accosting itself, while not the
equivalent in its coercive inpact to a prior seizure, certainly has
the effect of disarmng the average person. The act of alighting

from a marked police vehicle and, significantly, singling out
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appel l ant as he departed fromthe | ocation where he had congregated
with eight or nine conpanions are circunstances which patently woul d
be coercive to a reasonabl e person. Moreover, applying the test set
out in Mchigan v. Chesternut, 486 U S. 567, 578 (1988), that “we
focus on what the person’s imedi ate ‘ business’ was” in order “to
determ ne whether a reasonable person would have felt free to
di sregard the police and go about his [or her] business,” appell ant
was | eaving the scene of the encounter when he was accosted; thus,
it is unlikely that answering the questions put to him and his
subsequent renmaining at the scene was voluntary.

That appellant felt obliged to remain until the warrant check
had been conpleted is reinforced by the fact that the initia
accosting in which he was asked his nane and date of birth could not
have taken nore than a mnute, followed by a five-mnute delay. He
thereafter was obliged to wait wthout any further meaningful
i nt erchange between hinself and the officers. Det ective Col eman
testified: “Like | said, | was on ny radio [sic] we were calling in.
But he was just standing there. Al three of us were standing on
the sidewalk.” In a case admttedly factually dissimlar to the
case under review, we alluded to this “dead tinme” when officers
i nexpl i cably engage the person det ai ned:

One characterization of the encounter,
given by the police as they attenpted to
explain what they were doing over this

protracted period of tine, strikes us as
absolutely bizarre. They claimthat they and
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the two detainees were, for a large part of the
time, just “chatting.”

State, 61 M. App. 647, 661 (1985). A reasonabl e person,

having initially wal ked away when the police arrived,

woul d not

voluntarily stand idly by for five mnutes awaiting the results of

t he warrant check.

Turning to the seven factors enunciated in Ferris,

that, although advisenent that a citizen is free to

constitutionally mandated, it 1is an inportant fact

we believe

go is not

or to

be

consi dered. As Judge Raker, speaking for the majority opinion in

Ferri s,

observed:

We recognize that the police are not required
toinformcitizens that they are free to | eave
before getting consent to search a notor
vehi cl e. In Chio v. Robinette, 519 U S. 33

117 S. . 417, 136 L.Ed.2d 347 (1996)
(Robinette I1), the Suprene Court rejected a
per se constitutional requirement “that a
lawful |y seized defendant nust be advi sed that
he [or she] is ‘free to go’ before his [or her]
consent to search wll be recognized as
voluntary.” Nonetheless, the Court reiterated
that “'know edge of the right to refuse consent
is one factor to be taken into account’” in
determning the voluntariness, and thus
constitutional wvalidity of a defendant’s
purported consent. Consequently, an officer’s
failure to advise a notorist that he or she
could refuse, or was free to | eave, remains a
factor to be considered. As Justice Stewart’s
opinion for the mority in Mendenhall
recogni zed:

[I]t is especially significant that
[ Mendenhal I'] was twi ce expressly told
that she was free to decline to
consent to the search, and only
thereafter explicitly consented to
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it. Although the Constitution does
not require proof of know edge of a
right to refuse as the sine qua non
of an effective consent to a search

such know edge was highly relevant to
the determ nation that there had been
consent. And, perhaps nore inportant
for present purposes, the fact that
the officers thenselves inforned
[ Mendenhal ] that she was free to
wi thhold her consent substantially
| essened the probability that their
conduct coul d reasonabl y have
appeared to her to be coercive.

Ferris, 355 Md. at 379-80 (citations omtted; footnote omtted).

As we have observed, appellant was already in the process of
wal ki ng away once he becane aware of the police presence and he was
intercepted as he was in the process of |eaving. That he suddenly
had a change of heart and remained of his own volition runs counter
to what we would expect from an individual so situated. Had
appel | ant been advised that he was free to | eave, as the detainee
was so advi sed regarding the search in Mendenhall, there can be no
doubt that he would not have remai ned.

Consi dering the nunber of officers present and whether they
were uniformed, in conjunction with whether the police denonstrated
any threatening behavior or physical contact to indicate that
appel l ant was not free to | eave, we are m ndful of what the Court
said in Ferris, 355 Md. at 383:

[t]he presence of two uniforned |aw
enforcenent officers increased the coerciveness
of the encounter. Not only had the second

officer, Deputy Martin, been present for
several mnutes before Trooper Smth ended the
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traffic stop but the record al so indicates that
the deputy had positioned hinself at the
passenger side of the car when Trooper Smth
asked Ferris to exit the Camary [sic].

Thus, given the fact that Detective Coleman and Oficer
McNamara, a uniformed police officer, who had alighted froma marked
police vehicle under circunstances which had caused eight or nine
of appellant’s conpanions to flee, we can only conclude that the
actions of the police in this case were sufficiently threatening to
di ssuade appellant from continuing his departure from the scene.
As to whether the police had indicated to appellant that he was
suspected of commtting a crine, no such suggestion was nade for the
sinple reason that there was never any information that the officers
possessed that a crine had been commtted and, in fact, Detective
Col eman testified that the reason he intercepted appellant was
because he was not famliar wth him

Al t hough there was no testinony that Detective Coleman and
O fice McNamara noved appellant to a different |ocation or otherw se
isolated himfromothers, it is undisputed that appellant remai ned
at the |ocation where he had been stopped until the officers were
able to conplete their m ssion. Because the officers were not
seeking appellant’s voluntary cooperation or acquiescence in a
request to consent to a search or in an attenpt to have him
incrimnate hinmself, the significance of a suspect’s renoval to a
hostile or unfriendly environment as it bears upon the issue of the

vol untari ness of the encounter is not particularly revealing because
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appellant’s identity and date of birth were elicited at the tine of
the initial accosting and the officers’ objective was achi eved by
detai ning appellant at that |ocation until receipt of the results
of the request for a warrant check.

Qovi ously, neither Detective Coleman nor O ficer MNamara had
occasion to retain any of appellant’s personal effects because they
never obtained any from him Thus, this factor is wholly
i napplicable to a determ nation of whether objectively appell ant
woul d have felt free to leave. O the seven factors articulated in
Ferris, the time and place of the encounter, we conclude, is the
only factor which weighs in favor of a consensual accosting.
Detective Coleman and appellant testified that the encounter
occurred at approximately 3:30 on the afternoon of March 24, 1998
on a public street in Anne Arundel County. Admttedly, there was
nothing threatening or intimdating per se about the tine and pl ace
of the encounter. W are persuaded, however, that, weighed agai nst
the other pertinent factors, the circunstances as gl eaned fromthe
evi dence favorable only to the State lead to the inescapable
conclusion that, objectively, a reasonable person in appellant’s
position would not feel free to wal k away and that the police action
constituted a show of authority sufficient to engender appellant’s

subm ssi on
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In reaching this conclusion, we are mndful of the explication

the Suprenme Court in Chesternut, 486 U S. at 574 (quoted in

355 Mi. at 376):

The test is necessarily inprecise, because it
is designed to assess the coercive effect of
pol i ce conduct, taken as a whole, rather than
to focus on particular details of that conduct
in isolation. Moreover, what constitutes a
restraint on liberty pronpting a person that he
[or she] is not free to “leave” will vary, not
only with the particular police conduct at
i ssue, but also with the setting in which the
conduct occurs.

Judge Hol | ander, speaking for this Court in a recent decision

of
Ferri s,
in which

unquesti onabl y suspi ci ous circunstances,

the detainee was questioned by the police

about

di scussed the factors which

indicate that a person is not free to end questioning and wal k away:

I n Thonpson v. Keohane, 516 U. S. 99, 112
(1995), the Suprene Court indicated that
custody may be found when “a reasonabl e person
[ woul d] have felt he or she was not at liberty
to termnate the interrogation and | eave.” 1d.
at 112. Moreover, the Court of Appeals has
said that the trial court nust consider, inter
alia, whether the suspect is “physically
deprived of his [or her] freedom of action in
any significant way or is placed in a situation
in which he [or she] reasonably believes that
his [or her] freedom of action or novenent is
restricted by such interrogation.” VWhitfield
v. State, 287 M. 124, 140 (1980) (interna
quotation omtted). The “‘subjective intent’
of a law enforcenent officer, however, is not
relevant in resolving the custody issue.” In
re Joshua David C, 116 M. App. 580, 593
(1997). Exanples of circunstances indicating
a seizure include “the threatening presence of
several police officers, the display of a
weapon by an officer, sonme physical touching of
the person . . . or the use of |anguage or tone
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of voice indicating that conpliance with the
officer's request m ght be conpel l ed.”
Mendenhal |, 446 U.S. at 554.

In our view, appellant was sei zed between
the time of arrival of the second group of
of ficers and when appellant indicated that he
wanted to | eave the area and was told that he
coul d not do so.
Rosenberg v. State, = M. App. _ (1999), No. 1772, Sept. Term
1998, slip op. at p. 14 (filed Decenber 3, 1999).

As to the “particular police conduct” here, referred to in
Chesternut, Detective Coleman and O ficer McNamara were engaged in
a random sweep of a neighborhood for the purpose of identifying
| awbr eakers, particularly drug traffickers. There is nothing in the
record to indicate that their arrival was in response to a conpl ai nt
or an informant’s tip. The officers arrived at a |ocation where
several individuals were assenbled, alighted froma marked police
vehi cl e, accosted appel |l ant, and asked hi m “what he was doi ng here”
and “where he was from” the inquiry having been pronpted solely by
the fact that appellant was unfamliar to the detective. Detective
Col eman then asked appellant his nanme, his date of birth, and for
himto produce sone formof identification. After appellant failed
to produce any formof identification, he was directed to wait until
Detecti ve Col eman received the results of the request for a warrant
check. Considering the “setting in which the conduct occurred,”

appel lant was in the process of |eaving that |ocation when he becane

aware of the police presence, the officers were uniforned and



- 47 -
arrived in a marked vehicle and, whether appellant believed he woul d
be less likely to arouse suspicion by sinply wal king away rat her
than fleeing, the officers were not attenpting to overtake a fl eeing
suspect . In other words, notw thstanding that the encounter
occurred in the mddle of the afternoon on a public street and
si dewal k, that appellant was in the process of departing fromthat
| ocation is a circunstance which is inconsistent with his voluntary
consent to remain there for any period of tine.

As nmentioned earlier, we are mndful of the plethora of federal
and State decisions which hold that a police officer may accost an
i ndi vidual on the street and ask questions. As we previously
stated, however, an “accosting” is not synonynous with a “consensual
encounter” because the fornmer references only the actions of the
police and evolves into the latter only when and if the
ci rcunstances, viewed agai nst an objective standard, indicate that
conpl i ance of the person accosted is voluntary. Qur analysis in the
case sub judi ce devol ves upon a determ nation of whether the actions
of the police constitute a show of authority and whether appellant’s
correspondi ng responses were such that, viewed objectively, they
were responses that a reasonable person would only have nade as a
result of subm ssion to authority, rather than of his or her own
volition. Although a “nmere accosting” provokes no constitutional
inquiry, we are persuaded fromthe totality of the circunstances

that the accosting in this case constituted a show of authority that
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woul d indicate to a reasonable person that conpliance with the
requests of the police was required and that such conpliance,
therefore, was the result of submssion to authority rather than of
a volitional decision to cooperate.

As appel lant points out, citing Terry and our decision in Snow,
84 Md. App. at 245, if the officers were effecting a Terry stop
based on the requisite factual predicate, i.e., observance of
unusual conduct which |leads the officer reasonably to conclude in
light of his or her experience that crimnal activity nmay be af oot
and that the person with whom he or she is dealing may be arnmed and
presently dangerous, the officer would have had a legal basis in
stoppi ng the suspect who woul d not have been justified in refusing
to answer questions and sinply wal king away. |1f, on the other hand,
this was a nmere accosting, appellant could sinply refuse to answer
their questions and wal k anay. Martin v. State, 51 M. App. at 150.
Were we to conclude that appellant’s decision to answer the
questions put to him by the officers was against his wll and
constituted subm ssion to a show of authority, the seizure of his
person and, hence, an illegal arrest, would have occurred fromthe
very outset of the accosting. Al though it is unlikely that,
enpl oyi ng an obj ective standard, a person in appellant’s situation
woul d voluntarily consent to provide the information requested, we
need not reach that question because our determnation that

appel l ant’ s voluntary consent ceased at any point before probable
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cause was uncovered vitiates the subsequent search and sei zure of
the illegal drugs.

W hold that, wunder the totality of the circunstances
surroundi ng appellant’s five-m nute detention, he was detained at
the point in tinme when he was ordered against his will to wait until
the officers received the result of the warrant check. A nore
stringent test, in our view, nust be applied to the voluntariness
of the detention, which involves the actual deprivation of freedom
of nmovenent, than the decision whether to identify oneself to police
officers on a public street.

The officers in this case could have maintained surveillance
of appellant for five mnutes until they had probable cause,
provided by the results of the warrant check, to effect a |egal
arrest or, had they ascertained appellant’s identity wthout
coercion, they could have obtained the information, advised
appel l ant he was free to | eave, then arrested hi mwhen they received
the report of the outstanding warrants. The seizure of any illicit
drugs on appellant’s person based on know edge of the outstanding
warrants at the time the drugs were retrieved would have been a
sei zure incident to a |awful arrest and the contraband coul d have
been legally admtted agai nst appellant at trial but for the prior
i nvoluntary accosting and detention. The police could not, however,
in the absence of any know edge of the outstanding warrants or any

other indicia that crimnal activity was afoot, restrict appellant’s
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freedom of novenent w thout violating appellant’s Fourth Amendnent
right against illegal seizure of his person.

As we have observed, supra, the State has stated its position

narrowWy: that the initial approach by the police was an accosting

and the subsequent encounter consensual; but, if the initial
accosting and detention were not consensual and therefore illegal,
the seizure of cocaine incident to the illegal arrest was |ikew se

constitutionally infirmand the fruits thereof nust be suppressed.
Accepting the testinony of Detective Coleman that the encounter
| asted five mnutes and that appellant was not handcuffed unti
after receipt of information about the two bench warrants, we hold
that the facts and circunstances extant here do not support the
concl usion that appellant was free to | eave, or that he believed he
could sinply walk away or that conpliance with their request to
answer questions was not required.

W have determ ned, supra, that an analysis of factors rel evant
to a Terry stop are inapplicable to a consensual encounter, because
no constitutional overviewis inplicated in such case. Nonethel ess,
in our discussion, supra, of the Fourth Amendnent requirenent that
governnmental intrusions be mninal, we noted that the brevity of the
intrusion is an inportant factor in determ ning reasonabl eness of
governnmental action. It follows that, in a determnation of whether
an encounter is consensual, the brevity as well as the character of

the encounter is significant inasmuch as a | engthy encounter is |ess
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likely to be voluntary. Once appellant responded to Detective
Col eman’s questions, w thout uncovering reasonable articulable
suspi cion or probable cause during the interview, the volitiona

character of the subsequent interaction between appellant and the
police is underm ned, not only because it |lasted nuch | onger than
the time required to ask appellant his nanme and date of birth, but
because no further exchange or substantive comunication transpired
prior to receipt of the teletype report. The subsequent detention
di sassenbl es the argunent that the encounter was consensual and
constitutes an illegal arrest the |egal consequence of which cannot
be reversed by the | ater establishnent of probable cause. As a
result, the contraband recovered from appellant should have been
suppr essed.

Law enforcenent officers frequently approach private citizens
on public streets to enlist their aid in gathering evidence or
obtaining information in solving crinmes. Wen a citizen is
approached as a potential witness or source of information in an
attenpt to solve a crinme, there is a likelihood, if not a
probability, that the citizen would be wlling to listen and to
render any assistance possible. A much different situation is
present ed, however, when the citizen is the target of the inquiry
and a uniforned officer comences an on-the-street interrogation for
the purpose of establishing that the person interviewed is
commtting or has commtted a crine. To be sure, not only is

enpl oynment of aggressive police techniques not condemmed, but such



- 52 -

techni ques are encouraged when enployed within the paranmeters of
prescribed constitutional boundaries and guidelines. W would be
remss if we failed to take cognizance of the fact that such
confrontations are, by their very nature, adversarial. 1In no area
of Fourth Amendnent jurisprudence do aggressive police techniques
collide nore with constitutional guarantees than in the context of
purportedly consensual encounters.

An accosting which becones a consensual encounter between a
citizen and the police is unique in Fourth Amendnment | aw because
such a confrontation is contingent upon the wllingness of the
citizen to cooperate, whereas other confrontations occur against the
wi Il and without the cooperation of the citizen. Because consent
is the lynchpin of a consensual encounter, it cannot be artificially
superi nposed on circunstances under whi ch no reasonabl e person woul d
willingly consent or cooperate. As we have indicated, it is
reasonabl e for one, who having been approached by an individual who
identifies hinself as a police officer and who perceives that his
or her assistance is being sought to help solve a crinme, to
willingly cooperate. On the other hand, few citizens would stop at
all if accosted by a stranger not in uniformand, as to persons who
percei ve thensel ves to be the possible subject of an investigation,
virtually no one would submt to questioning absent the show of
authority at least synbolically indicated by being accosted by
uni formed police officers. To disregard the reality of the

adversarial nature of a policeman’s duties is to give judicial lip
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service to the spinal conponent of a consensual encounter, to wt:
the voluntary consent of a reasonabl e person. W hasten to point out
that there can be no bright line rule that voluntary consent can
never be given by one suspected of commtting a crine; however; the
vol untariness of the target of a crimnal inquiry should be subject
to greater scrutiny than that of a citizen whose aid is enlisted in
solving a crinme in which the citizen has no invol venent. The status
of the citizen as the subject of the inquiry, in our view, is but
one of the circunstances that nust be taken into consideration in
a determ nation of whether the encounter was voluntary.*

I n concl usion, we pause to comrent upon the underpi nnings of
the Fourth Amendnent and the need, as it has been viewed

historically, to provide protection for the citizenry against

“One of the relevant factors in assessing whether an encounter
is coercive is “whether the police indicated that the person was
suspected of a crime.” Ferris, 355 M. at 377. Decisions citing
this factor (United States v. McCarthur, 6 F.3d 1270, 1275-76 (7th
Cir. 1993) and United States v. Gray, 883 F.2d 320, 322 (4th Gr.
1989)), generally contenplate encounters when, unli ke the
circunstances in the case at hand, the police possess information
that the person accosted is commtting or has conmtted a crine.
Al t hough Detective Coleman possessed no such information, he
certainly signaled to appellant that he suspected himof commtting
a crine as there was no purpose for the accosting other than to
ascertain  whet her there were any outstanding warrants.
Consequent |y, even though we have stated, supra, that no explicit
i ndi cation that appellant was suspected of commtting a crinme was
conveyed to him the actions of the police officers left no doubt
that he was suspected of commtting sone crine which had not been
determ ned at the time of the accosting. The status of appell ant
as the subject of a crimmnal inquiry, in our view, should be
accorded equal weight with the consideration that the detai nee has
been advi sed that he is suspected of a specific crine.
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arbitrary State action, comrensurate with the reasonabl e exercise
of Police Powers in advancenent of the public interest. To be sure,
the Fourth Amendnent is not, nor ever was, intended to be a shield
for |awbreakers or drug traffickers. As Suprene Court Justice
St evens, however, pointed out in a separate dissenting opinion in
Maryl and v. WIlson, 519 U S. 408 (1997), citing the Annual Report
of the Maryland Judiciary (1994-1995): “In Maryland al one, there
are sonething on the order of one mllion traffic stops each year.”
Wlson, 137 L.Ed. at 50. Although the case at hand does not involve
a traffic stop, the observations by Justice Stevens, in WIson,
dramatically point out the inherent dangers of indiscrimnate
unchecked “roundups” by law enforcenent officers of innocent
citizens. As Justice Kennedy observed in Wlson: “Wen Wen [v.
United States, 517 U S. 806 (1996)] is coupled with today’s hol di ng,
the Court puts tens of mllions of passengers at risk of arbitrary
control by the police.” Simlarly, the failure to provide
appropriate judicial oversight in the discharge of police powers
whi ch i npinge on constitutional safeguards in the area of on-the-
street encounters puts untold nunmbers of pedestrians at risk of
arbitrary control by the police.

JUDGMVENT OF THE CI RCU T COURT
FOR ANNE ARUNDEL COUNTY
REVERSED, CASE REMANDED FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI' S OPI NI ON.

COSTS TO BE PAI D BY ANNE
ARUNDEL COUNTY.



