Taurrance Richardson v. Horace McGr iff
No. 142, Sept. Term, 1999

(1) Inactionbasad on excessveforce used by police officer, reasonableness of theforce used must
bejudged from perspective of reasonable officer on the scenefacing the drcumstances presented
a thetimetheforcewas used; jury not permitted to second-guessreasonableness of antecedent
conduct remote from the confrontation.

(2)  Batson challenge waived unless made before jury is sworn.
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Ontheevening of January 12, 1996, petitioner and 9x of hisfriendsbrokeinto avacant gpartment
a theMiddle Branch Apartment deve opment in Batimore City and had aparty. Someone reported the
intrusontothepolice, asaresult of which OfficersMcGriff and Catterton responded. They enteredthe
then-darkened apartment and began to search it. We shdl describe the ensuing eventsin greater detall
below, but sufficeit to say herethat petitioner hid inakitchen doset, that herefused to come out whenthe
policeannounced their presence and called upon him to do o, that hewas holding avacuum deaner pipe
inhishand, that it wasextremdy dark inthekitchen, that when Officer Catterton quickly opened thecloset
and Officer McGriff shined hisflashlightinade, McGriff saw what gopeared to himtobeaman holdinga
largewegpon and lowering it into firing pogtion, and thet, in sAf-defense, hefired & petitioner and severdy
wounded him.

Petitioner sued Officers M cGriff and Catterton, the City of Batimore, the State of Maryland, and
the Police Commissioner of Bdtimoreinthe Circuit Court for Batimore City, dleging theviolaion of his
rnghtsunder Artides24 and 26 of the Maryland Dedaration of Rightsand severd common law torts. After
awinnowing both beforeand during trid, withwhich weare nolonger concerned, thedamsagaing Officer
McGriff for battery, gross negligence, and violation of rights under Article 26 were submitted to thejury,
which returned averdict inthe officer’ sfavor. Petitioner gppeded the judgment entered on thosedams,
and, in an unreported opinion, the Court of Specid Appedsaffirmed. We granted certiorari to congder
whether (1) thetrid court erred in preduding petitioner fromintroduding evidence of certain Bdtimore City
police regulations, guidelines, and training procedures pertaining to the use of deadly force, (2) a
supplementa ingructiontothejury improperly precluded thejury from consdering the officer’ sactions
prior to theopening of thedoset door, (3) the court erred in denying petitioner the opportunity to examine
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apolice sergeant concerning police training and ressonable dternativesto Officer McGriff’ sactions, and
(4) the court erred in failing to sustain petitioner’ s objection, under Batson v. Kentucky, 476 U.S. 79,
106 S. Ct. 1712, 90 L. Ed. 2d 69 (1986), to the striking of certain African-Americansfrom thejury.

Finding no error, we shall affirm the judgment of the Court of Special Appeals.

BACKGROUND

Although the parties disagres on some of theinferencesto bedrawn fromit, most of theevidence
presented wasnot in dispute. We shdl recitethat evidence as presented and note those few instances
where there was a significant dispute.

Petitioner and hisfriends, dl of whom livedintheimmediatevicinity, gatheredin the gpartment
around 9:00in theevening. Although petitioner claimed they entered the gpartment to get warm— an
objectivethat could have been achieved had they Smply gonetotheir respective homes— their gpparent
purpose was to smoke marijuanawhich, according to petitioner, all save himself proceeded to do.
Petitioner was 20; thetwo youngest membersof the group were 13. The group congregeted in the kitchen.

After about



an hour, oneof the boys noticed the police outsde, and everyone panicked. After turning out thekitchen
light, petitioner and three of hisfriendshidinafolding-door closat, petitioner taking with himavacuum
deaner pipewithwhich he had been playing. During hisredtation of the event, petitioner never mentioned
any shots having been fired from the apartment.

McGriff sated that, about 10:00, hereceived acdl for “ severd maes, that’ stheway | heardit,
inavacant apartment, shotsfired.”* Hewent to therear of the building and observed “ an open, vacant
gpartment, which was dark and, you know, the door wasgar.” Hedid not enter thebuilding a thet point,
but ingtead cdlled for “ another unit with aflashlight,” and waited for that unit— Officer Catterton—to
arrive. McGiriff explained that he and Catterton were“side partners’ who often responded to calls
together, backing each other up, and that they had canvassed many vacant gpartmentstogether. Catterton
confirmed that he and McGriff werefamiliar with the gpartment devel opment and had, on anumber of
occasons, discovered vacant gpartmentsthere that had been broken into. Catterton said that homeless
personsoften brokeinto the vacant gpartments, and that the usua procedurein investigating apparent
bresk-inswasto enter the gpartment, make certain that no onewasthere, and ensurethat the plumbing
wasintact. Scrappers, hesaid, would comein and stedl the copper pipes. If everythingwasin order, they
would natify the management that the gpartment had been broken into and kegp an eyeonit for afew days.

The officersfirst seerched an upper gpartment and then turned their attention to Apartment T, at

theterracelevd. McGriff noticed thet the door wasgar and that it had Sgnsof forced entry. Hesad that,

! MoGriff admitted that the bullein may have said “ seven” mades, but that he heard “ severd” rather
then*seven.” Catterton recdled the message as*“agroup of black maejuvenilesingdethe vacant dweling
discharging firearms. That’s exactly how the dispatcher put it to me.”
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a firgt, he and Catterton thought thiswas an “average’ call that was probably false, but nonetheless
required investigation. Catterton said, however, that, eveninthevestibule, hecould smell the odor of
marijuanathat seemed to be coming from Apartment T, and he suggested to M cGriff theat that apartment
bechecked. Catterton added that hisintent wasnot o much to confront armed individualsasto determine
whether therewereany victims. It had been hisexperiencethat “ discharging calsare often followed or
lead to the discovery of avictim.”

M cGriff said that, upon entering the gpartment, heannounced their presence.? Catterton said that
the odor of marijuana grew asthey entered. He aso confirmed that they announced their presence.
Hearing no response, they began asystematic, room-to-room search, in Catterton’ swords, “to ascertain
If therewas someone secreting themsalves or avictim possibly ingde of the gpartment.” Catterton said
that, dthough thegpartment wasdark, “it waan't so dark that you couldn’t see. Therewasenough light
tonavigateby,” noting that somestreat light entered the gpartment through thewindows. 1t wasstipulated,
however, that, a thetimeof the shoating, thekitchenwas“ extremdy dark.” Catterton explained that they
did notlook for light switchesbecause, in hisexperience, it was better not to changetheenvironment. The
eyes, hesad, becomeaccustomed to the dark, but whenlightsareturned on, “you’ re blinded temporarily.
... If it takes two seconds or ten secondsfor your eyesto adjug, it'sdetrimenta.” At fire, McGriff sad,

they did not evenenter the kitchen, but merdy “flashlighted” it.3 Seeing nothing, they tured to leave, but

? Petitioner denied hearing any announcement by the police of their presence or any direction for
personsin the gpartment to reved themsdaves. He dso dlaimed that the gpartment door was unlocked
when he and his friends entered. Those two matters were in dispute.

3 Officer Caterton testified that theflashlight was an 18,000 candle power halogen flashlight.
Officer McGriff agread thet theflaghlight waspowerful enoughtoilluminatethekitchenwall fromadigtance
of ten feet.
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then heard a" bump” comefromtheroom. Petitioner confirmed that therewas somekind of “boom”
before the officers entered the kitchen.

Upon hearing the* bump,” McGriff and Catterton waked ingde the kitchen and noted thet there
wasno place, other thanthe closst, for apersonto hide. McGriff obtained theflashlight from Catterton,
who moved out of theline of possiblefire and put hishand at the top of wherethe closet door folded,
preparing to pull the door open. McGriff got into apastion where hewould be ableto seeinto the doset
when the door was opened, drew hispistol and aimed it at the center mast of the closet. Hethen
announced: “All right. We regetting ready to openthedoset. Police Comeonout.” Although petitioner
denied hearing any such warning, Catterton confirmed the second warning, recaling that “we again
announced our presenceand said, ' Comeout of theclosat.”” Hearing no response, Catterton pulled the
closet door open, and, according to McGriff, “immediatdy my flashlight struck thelight of theobject, which
| thought wasabarrdl of abigweapon. Andal | saw wasaglimmer, andwheat | percelved as someone
comingtowardsme, and | fired.” Hecontinued, “[a]nd thewegpon fell totheground. | took my right foot
and | did theweapon behind me, and | just stood there covering theclosat. | couldn’t pesk or nothing.
| wasjust — heart stopped and everything. | wastotaly afraid.” Catterton said that he did not know
whether M cGriff wasthe onewho was shot — that hewasrigid, hiseyesbeing “asbig as paper plates”
McGriff added later:

“[M]y flashlight immediaidy slhouetted off of the pipe, and | shot. But at
thetimel didn’t know it wasapipe. Itlooked, inthispogtion, itlooked

like somebody was gragping awesgpon, and | thought he was getting reedy
to lower it and fire upon me. And that’s when | shot.”



CONSIDERATION OF ANTECEDENT EVENTS

Thefirg threeissuesraised by petitioner may be consdered together. Aspart of hiscontention
that Officer M cGriff acted negligently and used unnecessary, unreasonable, and excessiveforce, petitioner
urged that McGriff wasremissin entering the gpartment late at night, in the dark, facing the prospect of
saven amed men, without additional back-up, and that hewasa o remissin nat turning on the kitchen light
before having Catterton open the closet. In support of those positions, he desired to offer into evidence
cartan guiddinesand regulaionsof the Batimore City Police Department and the testimony of Sergeant
LaronWilson, and he objected to asupplementd indructionto thejury directingit not to cons der whether
McGriff should have called for additiona back-up or turned onthekitchenlights. Theevidencewas
exduded and theindruction wasgiven. Weshd| redite the rlevant procedura background with repect
to each of those matters, but they al hinge on whether it was appropriate for the jury to be alowed,
essentidly, to second-guess the decisions by Officers McGriff and Catterton to enter and search the
gpartment done and to open thedlosat door without firgt turning on thekitchenlight. The Batsonissue,
of course, isentirely separate.

To st the stage for the discussion of thefirst threeissues, it isimportant to keep in mind the
context. Astoeach of thethreedamsagang Officer McGriff — battery, grossnegligence, and violaion
of rightsunder Article 26 of the Dedlaration of Rights— the common issuewaswhether Officer McGriff
acted reasonably when the dosat door was opened and he saw what he regarded as an armed man about
tofireonhim. Therewasno dioutethat, by shooting petitioner, M cGriff intentionaly caused aharmful
touching and thusabattery. Hisdefensewas sdf-defense— that thetouching wasnot unlawful — which

brought into issue whether the deedly force was reasonable and used only asalast resort. To provegross
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negligence, petitioner wasrequiredto provethat McGriff’ sconduct amounted to arecklessand wanton
disregard of hisrights,* and to establishaviolaion of hisrightsunder Article 26— the State counterpart
of the Fourth Amendment — petitioner had to show that McGriff did not act with objective ressonableness,
fromthepergpectiveof areasonadleofficer onthescene. Clearly, by shooting petitioner, McGriff effected
a“sazure” of him for purposes of Article 26.

To make the requisite showings, petitioner wanted to present to the jury and have the jury
determinethat (1) the entire confrontation could have been avoided if M cGriff and Catterton had not
entered the gpartment in the first place without additiona back-up, and (2) McGriff would not have
mistaken the unarmed petitioner for an armed person had heturned onthekitchen light before opening the
doset. Thereasonablenessof McGriff’ sconduct, he contended, hed to tekeinto account, and indesd was
governed by, thisantecedent conduct which, in hisview, violated established police procedure. Heurges
that the evidence sought to be presented established the violation and that the supplementa ingtruction

precluded the jury from considering it.

Police Guidelines and Regulations

Officer McGriff filed amationinlimneto exdude“any evidencerdating to any dleged violaions
of police procedure preceding the arrest of Plaintiff,” on the groundsthat (1) such evidence was not
probative on theissue of whether McGriff used unreasonableforce, and (2) the evidencein question

consged of police“guideines” not commandsor injunctions, and left agreeat ded of discretioninthe

*Inlight of our conclusion regarding theissue framed, we need not consider whether Officer
McGriff would enjoy public official immunity even if the jury had properly found him grossly negliger
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officer. Essentidly, themotion was basad on lack of rdevance. The documentary evidence sought to be
excluded consisted of nine pages of single-spaced guidelines issued by the Baltimore City Police
Department ontheuseof deadly forceand 13 pagesof single-gpaced rulesand regul ations concerninga
widerangeof police conduct and behavior. Mog of therulesand regulations which cover theentire gamut
of palice conduct, from being courteousand fulfilling financid obligations, to sduting superior officers, to
refraining from publicly criticizing public officids, to the circumstances when gambling, drinking, and
amoking isnot permitted, have no discamniblerdevanceto any issueinthecase. Eventheguiddinesonthe
useof deadly forceindude gandards deding with matterswhoally ingoposite to this case— guiddineson
shooting at vehicles, shooting from vehicles, killing dangerous animals, and chasing suspects.
Therulesand regulaionsreating to firearmsrequire police officersto be suitably armed when on
duty and, dthough they place conditionson theuse of firearmsto prevent the escgpeof felonsand prohibit
their useto prevent the escape of misdemeanants, they expresdy permit officersto usethar firearmsin sdif-
defense. Theguiddinesdeding with deadly forcethat petitioner particularly stressed provide, in pertinent
part, that officersmay use deadly force“ only asalast resort,” that they “should try to avoid putting
themsdvesinagtuation wherethey have no option but to usedeadly force” thet they should “[t]ry touse
other lessdeadly means,” and that they should “[w]ait for [a] sufficient number of officersto handle
gtuation[s] without undueforce” Conggtent withtherulesandregulaions, theguiddinesexpresdy dlow
theuse of firearmsin sdf-defense and date that “[t] he attacked officer isthe person who hasto evaduate
the potentid seriousness of the attack and determine an gppropriate leve of response,” the only cavesat
being that “[t]he evaluation and response mugt be reasonabl e from the pergpective of areasonable police

officer smilarly situated.”



McGriff argued thet, in the context sought to be usad by petitioner, these guiddinesand regulations
wereirrdevant and mideading. He suggested that petitioner wanted thejury to determinethat McGriff had
violated some of those guiddines but urged thet petitioner had offered no evidence that any were, infadt,
violated. Inthat regard, he noted thet dl of the guiddinescited by petitioner were discretionary “and left
totheofficers determination onthesceneastheeventsunfold.” McGriff added that “if the plaintiff could
comeinhereand. . . point to ahard and fast rule where you' re supposed to do A, and you' re not
supposedtodo B, C, or D, that’ sonething. But when hecomesin and bringsin guiddines, which give
arangeof thingsthat thepolice officersaredlowedtodo. . . thisisnot aviolaion of ahardand fagt rule”

Noting the satement that deadly force should be used only asalast resort, petitioner urged that
he be parmitted to didit from McGriff hisacogptance of thet propodition and “thet hedoesn'tjust goiin, like
acowboy, and shoot first and ask questionslater.” Therewas, of course, no evidence that McGriff did
any suchthing. Petitioner dso sad that hewanted to cross-examine M cGriff about the admonition to “wait
for asuffident number of officersto handle stuaionswithout undueforce” At no timeduring the hearing,
however, did petitioner suggest that hewasprepared to offer any evidence (1) that additiond back-upwas
immediatdy available, (2) how much back-up would have been ressoncblein light of the officars previous
experience and what they had been told wasthe situation, (3) whether, given the prospect of therebeing
avictiminthebuilding, it would have been reasonablefor thetwo officerstowait, or (4) how theStuation
inthekitchen would have played out any differently if additiond officershed joined the search of thehouse
The court granted the mation on reevance grounds, noting thet therewere no dlegationsinthecomplaint
that the suit was based on aviolation of any police orders, regulations, or guidelines.

Petitioner doesnot redly suggest othewise. Noneof the actions pled, and certainly nonethat were
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submitted to thejury, were based ontheviolaion of any orders, regulaions, or guiddines. Ingteed, a lesst
asthe argument unfolded in this Court, petitioner was seeking to use this material only asabasisfor
claming that OfficersMcGriff and Catterton should not have entered the gpartment inthefirst place,
without some undefined additional back-up, or, oncethere, they should have turned on thekitchen lights.

The excluded evidence was thus relevant, if at al, only in those regards.

Testimony by Sergeant Wilson

Sargeant Laron Wilson, Officer McGriff’ simmediaie supervisor onthenight of theevent, wentto
the scene upon thereport of the shooting. Inapre-trid depogtion, herecdled that in apost-event critique
that he had with various squad members, not including M cGiriff, he pointed out that an dternative would
have beento securethe sceneand wait for additiond officersand acanineunit and that “inlight of thefact
that it came out as saven peopleinsde the gpartment and in light of thefact that it came out shotsfired,
seven agand twoisnot very good odds” When asked about hispersond experiencesin Smilar Stuations,
Sargeant Wilson sad that “[slometimes |’ ve gone forward. It depends on what the pedific Stuationis”
addingthat “there sno generd order that specificaly coversthis” Hecontinued, inhisdepogtion, thet the
only relevant generd order wasthat deding with the use of deadly force and that “ Officer McGriff acted
In accordance with the general order.”

Sergeant Wilson' sviewsfirg surfaced a tria during thetestimony of Officer McGriff. Petitioner
indicated anintent to ask M cGriff on cross-examination whether he agreed with Sergeant Wilson that “ odds
of saven againg two arenot good odds.” Wilson had not yet tedtified, and neither his depodtion nor any
other report of hiswasin evidence. The court sustained an objection on the ground of hearsay. Wilson
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waslater called asafact withessby McGriff. The substance of histestimony washis observation of
McGriff, & thescene, asbang sheken, and recounting McoGriff’ sstatement to him that M cGriff thought the
vacuum cleaner pipewasashotgun and “I thought | wasdone.” Petitioner indicated anintent to cross-
examine Sergeant Wilson about thetraining police officersget with regard to the use of deedly force, and
McGriff objected. The court sustaned the objection onthedud groundsthat such an examinationwould
violatetheinlimineruling and that it woul d exceed the scope of direct examination. Petitioner then asked
Wilsonwhether McGriff’ sactionswerereasonable. In defending againgt M cGriff’ sobjection, petitioner
referenced Wilson' s deposition testimony that saeven againgt two is not good odds and thet an dternative
would have been to sacure the sScene and await additiond units: The court sustained the objection onthe
ground that the inquiry exceeded the scope of direct examination.

Atthecondudon of thedefensecasa-in-chief, which ended with Sergeant Wilson' shrief tetimony,
petitioner caled Wilson asarebutta witnessand offered to the court that Wilson would testify that police
officersaretrained to usedeadly forceonly asalast resort and to wait for asufficient number of officers
to handle stuationswithout undueforce. He aso indicated an intent to question Sergeant Wilson asto
whether therewerereasonabl edternatives besdesentering the building thet evening.” The court sutained
McGriff’ sobjection on thedud groundsthat the proffered testimony would violate thein limineruling
and wasnot proper rebutta, in that it did not purport or serveto rebut any new matter introduced by the
defense.

Apart from whether thein limine ruling was correct, which we shall consider below, these
evidentiary rulingswerevdid on themoretechnica groundsrelied upon by the court. Sergeant Wilson's

out-of-court statement, recounted in his deposition, that two againgt seven isnot good oddswas not in
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evidencewhen petitioner sought to have McGriff confirm it through cross-examination; petitioner was
indlirectly offering that out-of-court satement for itstruth which, under the hearsay rule, heisnot permitted
todo. Theproposed cross-examination of Sergeant Wilson was properly disalowed becauseit exceeded
the scopeof direct examination, and that sameinquiry wasimpermissible on rebuttal becauseit did not tend
or purport to rebut any new matter introduced by McGriff. Thosecdlswere within the discretion accorded
toatrial court. Smallwood v. Sate, 320 Md. 300, 307, 577 A.2d 356, 359 (1990); Huffington v.

Sate, 295 Md. 1, 14, 452 A.2d 1211, 1217 (1982).

The Jury Instruction

Without objection, thetrid court ingtructed thejury that an officer may use deedly forcewhenthe
officer hasreasonto believethat the personisposng asgnificant threat of deeth or seriousphysca injury
to the officer or others and that “[t]he reasonableness or excessveness of any force isamatter to be
determined in light of dl of the drcumgtances asthey gppeared to the officer a thetime” The court added,
again without objection, that reasonablenesswasto bejudged on an objective basis— “whether a
reasonable police officer under the same or Imilar circumstances could have believed that theforce used
wasreasonable” Thoseingructionsessentialy parroted the police guiddinesparticularly desired by
petitioner. Without objection, the court then advised thet, in making the determination of reesonableness
the jury “must look a thisjudgment not by way of hindsght, which isaways20/20, but rather under the
circumstances as they existed at that moment.”

When thejury returned with aquestion whether, in determining the reasonableness of McGriff's

actions, it wasrestricted “to the circumstances surrounding the indant of the shoating” or could congder
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“the general circumstances|eading up to the shooting (e.g. calling for back-up, lights)” (emphasis
added) the court revisited the question. At that point, counsel for petitioner urged that the jury consider
“dl drcumstances,” noting that thejury “may condude that Officer McGriff should not have entered the
goatment buildinginthefirg placeinlight of thefact that heand Officer Catterton were outnumbered and
wherethe severity of thecall wasat issue.” The court rgected that notion and iterated its determination
thet thejury wasnot to baseitsdecision on hindsight but on “the Stuation that confronted the officer & thet
moment.” It continued:

“Asl sad, youdon't usshindsght. Y oudon't say, well, if they called for

more back-up and waited for moreback-up, it might have been different.

You don't say, well, if they had put on morelight, it might have been

different. Youdon'tandyzeittha way. Youandyzeit that hereisthe
situation, that whatever the light was, the light was.”

Analysis

The principal issue underlying petitioner’ s complaint about the in limine ruling and the
supplementa indruction iswhether, in determining the necessity and objective reasonableness of Officer
McGiriff’ sconduct when the closet door was opened by Officer Catterton, thejury should havebeen
permitted to consider whether the officersviolated any policeguiddinesor regulationsin entering the
gpartment without additional back-up andinfailing to turn on thekitchenlights. The questionisthusone
of parmissiblefocus isthejury limited to conddering only the circumsiances contemporaneous with the
“sdzurd’ — what immediately faced M cGriff when the d oset was opened — or wasit entitled to consider
as well the reasonableness of the officer’ s antecedent conduct?

The touchstone of the andysisis Grahamv. Connor, 490 U.S. 386, 109 S. Ct. 1865, 104 L.
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Ed. 2d 443 (1989), wherethe Supreme Court held that an “excessiveforce’” dam againg police officers
under 42U.S.C. §1983isto bejudged under Fourth Amendment jurisprudence, rather than under notions
of subgtantive due process. Theinquiry thusfocuseson the objective reasonableness of the officer’s
conduct. Because, the Court held, the test of reasonableness *is not capable of precise definition or
mechanica gpplication,” itsproper goplication “requirescareful atentiontothefactsand circumgtancesof
eech particular ca=” 1d. at 396, 109 S. Ct. at 1872, 104 L. Ed. 2d at 455, quating in part from Bell v.
Wolfish, 441 U.S. 520, 559, 99 S. Ct.1861, 1884, 60 L. Ed. 2d 447, 481 (1979). Inthat regard, and
with uncanny relevance to this case, the Court concluded that

“[t]he‘ reasonableness of aparticular use of forcemust bejudged from

the perspective of areasonable officer onthe scene, rather than with the

20/20 vision of hindsight. . . . The calculus of reasonableness must

embody alowance for the fact that police officers are often forced to

mike split-second judgments— in drcumdancesthet aretense, uncartain,

and rapidly evolving— about the amount of forcethat isnecessary ina

particular situation.”
Id. at 396-97, 109 S. Ct. at 1872, 104 L. Ed. 2d at 455-56.

That prindple, announced inthe context of a8 1983 dam for thevidlation of Federd Condtitutiond
rights, isthe gppropriate one to apply as wdll to petitioner’ s claim under Article 26 of the Maryland
Dedadtion of Rights and for the common law cdlams of battery and gross negligence. We havelong
recognized that Article 26 isin pari materia with the Fourth Amendment and that decisions of the
Supreme Court interpreting the Federal right are entitled to great respect in construing the State
counterpart. See Gadsonv. Sate, 341 Md. 1, 8 n.3, 668 A.2d 22, 26 n.3 (1995); DiPino v. Davis,
354 Md. 18, 43, 729 A.2d 354, 367-68 (1999). In any event, we have adopted essentidly the same

principle asamatter of State common law. In Boyer v. Sate, 323 Md. 558, 589, 594 A.2d 121, 136
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(1991), we recognized that “[g] police officer’ s conduct should be judged not by hindsight but should be
viewed inlight of how areasonably prudent officer would regpond faced with the same difficult emergency
situation.”

Inthe arcumstancesof thiscase, that jurisorudence dso controls petitioner’ sactionsfor battery
and grossnegligence. Self-defenseisadefensetothecommon law tort of battery. Baltimore Trangit
Co. v. Faulkner, 179 Md. 598, 600, 20 A.2d 485, 487 (1941) (“If an injury was done by a defendant
injudtifiablesdf-defense, hecan nather be punished crimindly nor held responsblefor damegesinadaivil
action”). Itisthereforethe guidepog againg which petitioner’ sevidentiary and jury indruction damsmust
be examined.

The extent towhich ajury, in an excessveforce case, may consder events antecedent to the
Condtitutiond seizureof theplaintiff hasariseninanumber of cases inanumber of different contexts. Al
of the courtslook to Grahamv. Connor for guidance, but there is some disagreement on how the
pronouncementsin that case areto be goplied. To some extant, the disagreement may be more the product
of context and factud predicate than doctrind split and thuswould be cons stent with the observationin
Grahamthat thetest of reasonableness*isnot capable of precise definition or mechanical goplication”
and “requires careful attention to the facts and circumstances of each particular case.” Grahamv.
Connor, supra, 490 U.S. at 396, 109 S. Ct. at 1872, 104 L. Ed. 2d at 455.

The casecdosestinpoint is Schulzv. Long, 44 F.3d 643 (8th Cir. 1995), where the police were
caled by the parentsof the plaintiff, aparanoid schizophrenicwith ahistory of hospitdizationsfor mentd
hedlth treatment, to deal with aberrant behavior by theplaintiff. When thetwo officersarrived at the

parents home, the plaintiff wasin the basement, where he had erected abarricade. The officerssood at
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the landing of the basement steps and spoke with the plaintiff, attempting to convince him to go to the
hospital. At some point, the plaintiff picked upand, for awhile, held on to, ahatchet which, when helaid
it down, thepdlicewereadletosaze. That causad the plaintiff to becomeincensed, and he began throwing
bricksat the officers. When that assault ceased, one officer atempted to get over the barricade to subdue
the plaintiff, believing that the plaintiff then posad athreet to their ssfety. Unfortunatdy, the officer became
entangled inthe barricade. Theplaintiff, in the meanwhile, obtained adouble-bladed axe and began
advanaing on the officer, holding the axe with both handsin acodked postion. The other officer, with gun
drawn, ordered the plaintiff to drop the axe, and when the plaintiff continued hisadvance and waswithin
six to eight feet of the trapped officer, his partner fired.

The plaintiff sued the officersunder § 1983 and complained on appeal about the granting of a
moation in limine excluding evidence that (1) the officers, by their own actions, crested the need to use
force, (2) they should have responded in adifferent manner, such aswaiting for aSWAT team, and (3)
they should have used alesser degree of force. Thetrid court excluded the evidence, asthecourt didin
thiscase, onthegroundthat it wasirrdevant to whether any saizure of the plaintiff was unreasonable, and
thegppdllate court found no error. Asto the evidence questioning whether the officershad, themselves,
created theneed for deadly force, the court, quoting from Graham, made clear that reasonablenessmust
bejudged from the perspective of areasonable officer onthe scene, rather than with 20/20 hindsight.
The Graham Court’ suse of language such as* a themoment” and “ split-second judgment” were“ strong
indiciathat the reasonablenessinquiry extends only to those facts known to the officer at the precise
moment the officerseffectuatethesaizure” Schulz, supra, 44 F.3d & 648. Smilarly, respondingtothe

complant that the officersshould have proceeded differently and used lesser force, the court noted thet the
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Fourth Amendment “ doesnot dlow thistypeof * Monday morning quarterback’ approach becauseit only
requires that the seizure fall within arange of objective reasonableness.” Id. at 649. The court held:
“The Fourth Amendment inquiry focuses not on what themost prudent
courseof action may have been or whether therewere other dternatives
avalable, but instead whether the saizure actudly effectuated fallswithin
arangeof conduct whichisobjectively ‘reasonable’ under the Fourth
Amendment. Alternativemessureswhich 20/20 hindsght reved tobeless

intrusve (or more prudent), such aswaiting for asupervisor or the SWAT
team, are simply not relevant to the reasonableness inquiry.”

TheU.S. Courtsof Apped for the Second, Fourth, Sixth, Seventh, Ninth, and Tenth Circuitshave
reached Smilar concusions, as have gppd late courtsin South Dakota and Washington. In Greenidge
v. Ruffin, 927 F.2d 789 (4th Cir. 1991), a police officer working on the vice squad observed awoman
believed by her to beaprogtitute enter acar and, on further surveillance, witnessed an unlawful sex act
beingcommittedinthecar. Theofficer opened thecar door, identified hersdlf, and ordered the passengers
to placetheir handsin view. When naither complied, she drew her wegpon and repested the order. At
that point, the mae passenger reached behind the seat for along cylindrica object, which the officer
believed to be ashotgun, and she shot the man. The object was, infact, awooden nightstick. The
passenger sued under § 1983, and, on appeal from an unfavorable judgment, complained about the
excluson of evidencethat the officer’ sfallureto employ back-up and to use aflashlight violated police
procedure. Ashere, heurged that the excluded evidencewas probative of the reasonablenessinquiry as
it showed that the officer recklessly created the dangerous situation.

The Fourth Circuit court read Grahamas contradicting the plaintiff’ sclam thet, in determining

reasonableness, “the chain of events ought to be traced backward to the officer’ smisconduct of falling to
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comply with the standard police proceduresfor night-time progtitution arrests,” concluding instead that
“eventswhich occurred before Officer Ruffin opened the car door and identified hersdlf to the passengers
are not probative of the reasonableness of Ruffin’sdecison to firethe shot,” that those events “ are not
rdlevantandareinadmissble” Id. & 792. Thecourt adopted thethen-exigting view of the Seventh Circuit
court that ligbility under an objective reasonableness sandard must be determined exclusvely upon an
examination and weighing of the information that the officer possessad immediately prior to and at the
moment she fired the shot, citing Ford v. Childers, 855 F.2d 1271 (7th Cir. 1988) and Sherrod v.
Berry, 856 F.2d 802 (7th Cir. 1988) (en banc). See also Elliott v. Leavitt, 99 F.3d 640 (4th Cir.
1996), cert. denied, 521 U.S. 1120, 117 S. Ct. 2512, 138 L. Ed. 2d 1015 (1997), confirming
Greenidge.

The Court of Appedsfor the Second Circuit affirmed the rgjection of evidencein support of a
hindsight analyssin Salimv. Proulx, 93 F.3d 86 (2d Cir. 1996). The officer, whileatempting to arrest
al4-year-oldjuvenileddinquent who had escaped from atraining facility, was attacked by agroup of the
ddlinquent’ sfriendsand family. Asthe officer and the ddinquent tusded on the ground, the ddinquent
removed the officer’ swegpon and washolding thebarrdl. Fearful that the youth would gain control of the
gun, theofficerfired, killingthechild. Rejecting theplaintiff’ scomplaint thet theofficer crested the situation
inwhich theuse of deadly force became necessary by violating various police procedures, such asfaling
to carry aradio or cal for back-up and failing to disengage when attacked by the friends and family
members, thecourt held thet the officer’ sactionsleading up to the shoating were“irrdevant to the objective
reasonableness of his conduct at the moment he decided to employ deadly force” and that the
reasonablenessinquiry “ dependsonly upontheofficer’ sknowledgeof circumdancesimmediately prior to
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and at the moment he decided to employ deadly force.”

In Scott v. Henrich, 39 F.3d 912 (9th Cir. 1994), cert. denied, 515 U.S. 1159, 115 S. Ct.
2612, 132 L. Ed. 2d 855 (1995), officers, responding to areport of shotsbeing fired a amotd, banged
onthedoor of thegppropriate unit and announced their presence. When the door opened, the officerssaw
amean holding agun, which he pointed at them. One of the officersfired and killed the man. On goped
fromasummary judgment for theofficers, theplaintiff contended thet, under policeguiddines theofficers
should not have attempted to seize the plaintiff immediately but insteed should have developed atacticdl
plan, caled for assstance, and tried to get him to surrender. TheNinth Circuit court rgjected the argument
and concluded that those kinds of guidelines were irrelevant.

See also Dickerson v. McClélan, 101 F.3d 1151, 1162 (6th Cir. 1996) (“in reviewing
plantiff’ sexcessveforcedam, welimit the scope of our inquiry to the moments preceding the shoating’”);
Plakasv. Drinski, 19 F.3d 1143 (7th Cir.), cert. denied, 513 U.S. 820, 115 S. Ct. 81, 130 L. Ed.
2d 34 (1994) (limiting the reasonablenessinquiry to the momentsforcewas used); Colev. Bone, 993
F.2d 1328, 1334 (8th Cir. 1993) (“theissueiswhether the government officia violated the Congtitution
or federd law, not whether he violated the policies of agate agency”); Bellav. Chamberlain, 24 F.3d
1251, 1256 (10th Cir.), cert. denied, 513 U.S. 1109, 1155 S. Ct. 898, 130 L. Ed. 2d 783 (1994) (“we
scrutinize only the seizureitsdlf, not theeventsleading to the seizure, for reasonableness under the Fourth
Amendment”); Sevier v. City of Lawrence, Kan., 60 F.3d 695, 699 (10th Cir. 1995) (“if the preceding
eventsaremerdly negligent or if they are attenuated by time or intervening events, then they arenot to be
congderedin an excessveforcecass’); Yellowback v. City of Soux Falls, 600 N.W.2d 554, 559-60

(SD. 1999) (noerror inexduding policemanua regarding useof forceand handling of mentally ungable
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personsto establish availability of aternative strategies); Edtate of Leeexré. Leev. City of Sookane,
2 P.3d979, 985 (Wash. Ct. App. 2000) (rgecting plaintiff’ sargument thet “ excessveforcemay befound
where police conduct preceding the use of forceisunreasonable and, thereby, createsthe Situation
requiring deadly force”).

This, indeed, istheonly sensblegpproach, especidly inthe circumstancesof thiscase. Thejury
hed before it uncontradicted evidence that Officers Catterton and M cGriff regarded thisasaroutine cal,
muchlikemany they had recaived andinvestigatedinthe past. When McGriff arrived a the scene, hedid
not enter the building aone; he called and waited for back-up. Hisinformation was that there were
“saverd” meninthebuilding; Catterton wastold that therewas“agroup”’ of juveniles. Thereport that
shots had been fired caused concern thet theremay beavictim lying hdplessin thebuilding— aconcern
borne out by Catterton’ s previous experience. Thiswasnat, in other words, astuation where, asnow
argued, they expected to confront seven armed men. Therewasno evidence of that intherecord. The
jury might, perhaps question theimmediate decison by Officer McGriff tofirehisgunwhenthe dosat door
wasopened, but it would have been sheer hindaght speculation to find that it was unreasonable, by reason
of any policeguiddineor regulation cited by petitioner, for thetwo officersto enter thebuilding and search
it.> Onthisrecord, the admonition inthe guiddinesto “[w]ait for [g] sufficient number of officarsto handle
gtuation[s] without undueforce’ and Sergeant Wilson' s post hoc critique had utterly no relevance; nor,

through an expangvejury indruction, could thejury be dlowed to speculate that Officers McGriff and

> At ord argument in this Court, counsd for petitioner conceded that the officershad aright to be
inthebuilding. Although that concesson could be taken as negating the contention that the officers should
havewaited for additional back-up, we shall not decidetheissue onthe basis of such aconcession,
because the issue is one of law and is too important to be side-stepped in that manner.
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Catterton should not have entered the building. They dearly werewherethey had aright to be, doing what
they had aright to do.

A gmilar arcumgance exigswith respect tothelights. Officer Catterton explainedwhy they did
not turn onthelights: if they turned onthelights, they would betemporarily blinded. Thejury did not have
to believe that explanation, but there was no evidence to the contrary. No evidence was even offered,
much lessadmitted, of any directiveintheguiddinesor regulaionscdling for officerstoturn onthelights
in that situation.

Apart fromthelack of aproper evidentiary record in this case to permit the jury to condder these
antecedent drcumgtances, we need to consder where such an gpproachwouldlead. McGriff was, infect,
inthebuilding. Thelightswerenot turned on. Whether either of those circumstancesin hindsght could
be regarded as negligent or imprudent, they exiged and, a the crucid moment, could not bechanged. At
the moment Cetterton opened the d osat door and M cGriff saw what gppearedto himto be an armed man
lowering hiswegpon to firing podition, what washeto do? Under petitioner’ sgpproach, McGriff would
have been, a that split-second moment, faced with theimpassible choice of either defending himself and,
inso doing, risking lidhility for any harm inflicted on petitioner because of pest eventsor dedgonsthat were
then uncorrectable, or taking no defendveaction and putting hislifeinimmediateand morta danger inorder
to save his pocketbook. The law cannot reasonably put officersin that situation.

Thedissent reliesupon Deering v. Reich, 183 F.3d 645 (7th Cir.), cert. denied,  U.S.
120 S. Ct. 532, 145 L. Ed. 2d 412 (1999), S. Hilairev. City of Laconia, 71 F.3d 20 (1t Cir. 1995),
cert. denied, 518 U.S. 1017, 116 S. Ct. 2548, 135 L. Ed. 2d 1068 (1996), Abrahamv. Raso, 183

F.3d 279 (3d Cir. 1999), and, to some extent Brower v. Inyo County, 489 U.S. 593, 109 S. Ct. 1378,
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103 L. Ed. 2d 628 (1989) to urge adifferent approach. Brower, in our view, iswholly inapposite.
Although Deering comes closeto supporting petitioner’ spogtion, the other casesare, to alarge extent,
disinguishable, but, aswith Deering, to the extent that they differ from the approach of the other Federd
and Sate courts, wergect them as unsound and not in kegping with the hol dings and pronouncements of
Grahamv. Connor.

Brower v. Inyo County arosefroma 20-mile high-speed policechase. Inan effort to stop the
fleeing vehide (and itsoccupant), the police sat up amost unusud and dangerousroadblock. They placed
an 18-whed truck completdy acrosstheroad, behind acurve, and amed headlightsfrom apolice cruiser
insuchaway asto blind thedriver on hisgpproach. Thedriver waskilled when he crashed into thetruck,
and hishers sued the county, aleging excessveforcein executing asaizure. Theonly issuebeforethe
Supreme Court was whether there hed, in fact, been asaizure— the Ninth Circuit Court of Appedlshad
dismissd the action on the ground that there had been no seizure— and, in addressing that issue, the Court
necessarily looked todl of thecircumstances of theroadblock, not just thefact thet it exited. Theholding
wasthat itis* enoughfor aseizurethat aperson bestopped by the very indrumentdity setinmaotion or put
inplacein order to achievethat result.” 1d. at 599, 109 S. Ct. 1382, 103 L. Ed. 2d 637. Inferentidly, of
course, that required someinquiry into theantecedent circumstancesand intent of the policeinestablishing
theroadblock. Here, thereisno disputethat petitioner was seized when shot by Officer McGriff; the
question is whether the seizure was reasonable, a matter not addressed in Brower.°

In . Hilaire, the decedent waskilled by police officersin the execution of asearch warrant.

® The Brower Court remanded the case for precisdly that determination. See Brower v. Inyo
County, 884 F.2d 1316 (9th Cir. 1989).
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The palice had reason to believe that . Hilairewas armed and dangerous, and they devised aschemeto
goproach himwhen heleft hisplace of work, with auniformed officer knownto S. Hilareinthelead. The
scheme went awry when . Hilairewas ableto leave the building and get into his car before the officers
could gpproach. Instead of the uniformed officer beinginthelead, an officer inplain clothesrantoward
the car brandishing agun. Therewasadispute of fact whether heor any of the other officersidentified
themsdves. As,inthecourt’ swords, . Hilaire*looked up and saw adranger dressed injeansand at-
shirt, gpproach his open car passenger window, pointing a.357 magnum revolver toward him,” hiseyes
widened and hereached for hisown gun, & which point hewas shot inthe neck and eventudly died. His
widow sued under § 1983, dleging, among other things, excessveforce. Thetrid court granted summeary
judgment to the defendants, which the appellate court affirmed.

Theprincipd issuea the gppelaeleve waswhether theofficersenjoyed immunity againg the 8
1983 cdlam. Theplaintiff madetwo arguments: (1) that no reasonable officer could believethat thelaw
allowed him to surprise asuspect on adead-run, in plain clothes, with gun drawn, at closerange, and
without identifying himself asapolice officer, whenexecuting awarrant, and (2) thet therewasagenuine
digoute whether the shoater, Detective Gunter, reasonably believed that he was acting in sdf-defensewhen
heshot . Hilaire. The second daim the gppdlate court dismissed summarily asbeing without merit. As
tothefirg, thetria court had found immunity on thebassthat S. Hilaire' s Fourth Amendment rightsdid
not atach until the moment of saizure, which waswhen hewas shat, and that therewas no obligation on
the part of the policeto avoid creating circumstanceswherethe use of deedly force becomes necessary.

The gppellate court rejected the defendants’ assartion that their actions need to be examined for

reasonableness only a themoment of theshooting. Followingitsearlier decisonin Hegarty v. Somerset
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County, 53 F.3d 1367 (1t Cir. 1995), the court determined that it could consider dl of the surrounding
drcumgances. Itisimportant to notethat the* surrounding” drcumdancesa issue werethoseimmediatdy
preceding the actud shooting, not, ashere, discretionary guiddines dedling generdly with the use of deedly
force. Itisasoworth noting that the court expresdy rejected the notion that the police have some
affirmative duty to reducetherisk of violence, observing that such a contention “creates arisk thet the
‘duty’ isso broadly defined that it givesinadequate notice of what would violatetheduty.” S. Hilaire,
supra, 71 F. 3d at 27. The court ultimately concluded that the officers did not violate any clearly
established law and that “[t]he judgment Detective Gunter medein that split second was a the very leest
reasonable, and it is not the role of the court to second-guess the decision.” |d. at 28.
Abrahamv. Raso dso arosefrom asummary judgment. Abraham, asuspected shop-lifter, was
shot by Raso as he atempted to leave themdl parking lot in hiscar. Raso daimed that she acted in sdif-
defense, inthat, while shewas ganding in front of the car ordering Abraham to stop, he atempted to run
over her. Therewassome evidencethat she ddiberady placed hersdf infront of the car; therewas other
evidencethat shewasnot in front of the car & al but insteed shot Abreham fromtheside. Thetrid court
granted the summary judgment without regard to the self-defense daim on the ground thet Raso’ saction
wasobjectively reasonable because, in atempting toflee, Abraham posed animmediatethreat of physica
harmtothe public. Thegppdlate court determined theat therewere genuine disputes of materid fact bearing
onwhether Abraham posad such athreat, and, inthe course of that analys's, concluded that it could not
limit itsexamination to thevery moment when Abrahamwas struck by thebullet and thusseized. Rather,
it held that “dl of the eventstranspiring during the officers’ pursuit of Abraham can be consderedin

evaluating thereasonableness of Raso’ sshooting.” Abrahamv. Raso, 183 F.3d at 292. The court
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noted, however:
“We are not saying, of course, that all preceding events are equally
important, or even of any importance. Some events may have too
attenuated a connection to the officer’ suse of force. But what makes
these prior events of no consequence are ordinary ideas of causation, not
doctrine about when the seizure occurred.”
Id. Asin &. Hilaire, the circumstances at issue were contemporaneous with the seizure.

In Deering, the victim, an ederly man with some history of emotiona problems, backed his
vehideinto amotorcyde, tipping thecyde. Thedamagewas minor and the cyde owner offered to settle
for the cost of the gasoline that leaked from the cycle, but Deering refused and so was charged with
misdemeanor property damage. When hefailed to appear in court for hisinitial appearance, abench
warrant wasissued. Later that night, three armed deputy sheriffswearing bulletproof vestsdroveto
Dearing’ sfarmhouse, whichwasinarurd areainadifferent county, Sedthily gpproachedit, peeredinsde
and saw that Deering was degping, and knocked onthedoor. When Deering avoke and asked whowas
there, the sheriffsidentified themsaves. Deering then picked up hisshotgun, went into theyard, and fired
a oneof theofficers. After ordering Deering to put the gun down, another sheriff fired 11 shotsat him,
killinghim. Deering’ spersond representative sued the sheriffsunder § 1983. Theactionsagaing two of
the officerswere dismissed; thejury found in favor of thethird, and the Seventh Circuit Court of Appeds
affirmed.

Thebroad issue considered by the gppellate court waswhether thejury could consider “ thetotdlity
of thedrcumgtances’ in determining whether the sheriff’ sactionswerereasonable, and the court held that
thejury not only could, but effectively did, consder those circumdatances. The more preciseissue was

“what drcumdances’ thejury could condder — whether they extended beyond the precise moment when

-25-



Desring fired hiswegpon and would indude* thefact thet the deputies decided to servethewarrant inthe
middle of the night on an dderly man living doneinarurd farmhouse” Deering, supra, 183 F.3d a
650. The caselaw, the court noted, including someof itsown,” pointed to the fact that what wasrdevant
was what the deputy knew at the time about Deering, including the warrant, the crime allegedly
committed by Deering, and the deputy’ s perception of danger. Thejury had heard evidence about the
incident with the motorcyde (“which would dlow them to understand théat the deputieswere not looking
for aserid murderer when they went to the farmhouse”), about how the deputies approached the
farmhouse, how dark it was, and about Dearing’ sresponse. They were, in the court’ sview, “dlowed to
hear sufficient information about thestuation” and “ had asufficient basisonwhichto evauateReich's
responseto Dearing' sfiringtheshot.” Id. at 652. Itisof particular interest that the court found no error
in the jury instructions, including an instruction that the deputies * did not need to use *dl feasible
dternatives to avoid the Stuation which developed.” 1d. The gppellate court, quoting from one of its
earlier decisons, Plakasv. Drinski, supra, 19 F.3d 1143, 1148, iterated that “[t]here is no precedent
inthisCircuit (or any other) which saysthat the Congtitution requires|aw enforcement officerstousedl
feasible aternatives to avoid a situation where deadly force can justifiably be used.” 1d. at 652-53.
Deering did hold that the officer’ sknowledge of antecedent circumstanceswasrelevantin
determining the reasonableness of hisactions. The dissent saizes upon asngle atement by the Deering

court that “[t]hetotality of the circumstances cannot be limited to the precise moment when Deering

’ See Carter v. Buscher, 973 F.2d 1328 (7th Cir. 1992); Jaffee v. Redmond, 51 F.3d 1346
(7th Cir. 1995), aff'd on other grounds, 518 U.S. 1, 116 S. Ct. 1923, 135 L. Ed. 2d 337 (1996);
Tomv. Voida, 963 F.2d 952 (7th Cir. 1992); Plakasv. Drinski, 19 F.3d 1143 (7th Cir. 1994), cert.
denied, 513 U.S. 820, 115 S. Ct. 81, 130 L. Ed. 2d 34 (1994).

-26-



discharged hiswegpon.” 1d. a 649. That Satement needsto beread in context, however. The point thet
the court was making wasthat “what Deputy Reich knew a thetime— about Deering, hiscrime, and the
warrant, and his perception of the danger he and the other deputies were in— was relevant to the
evauation of the reasonableness of hisconduct.” Id. & 652. Read in thet context, the determination thet
thetotdity of the circumstancesmust takeaccount of thefull knowledge possessed by the officersisnot
remarkable, and it certainly cannot be taken as abroad authority for plaintiffsto invite 20/20 hindsight
second-guessing. Theantecedent eventsat issuein Deering werethecircumgaancesthat led the sheriffs
to confront Deering— not some police guiddinesdealing in generd fashionwith avoiding the need for
deadly forcewhenever possble. AsinDeering, therewasno transgression of theunderlying principle
here. Thejury wasinformed of dl rdevant antecedent eventsleading up to the shooting— how the officars
cameto bethereand what they did upon entering the building. What thejury was not dlowed to dowas
seoond-guess, in hindsight, the officers decison to enter and seerch the partment without additional back-
up and without turning on the kitchen light.

For thesereasons, we hold that thetrid court did not err inexcluding the evidence subject tothe
inlimineruling, inexcluding theevidence sought to be extracted from Sergeant Wilson, or ingiving the

supplemental instruction.

THE BATSON ISSUE

Jury selection commenced on the morning of Friday, May 1, 1998 and was concluded that
afternoon, after alunch bresk. Thevoir dire and selection proceeding were not recorded. The transcript

records only the following:
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“AFTERNOON SESSION
(Prospective jurors present in courtroom upon resuming)

THE COURT: Good afternoon, ladies and gentlemen.

THE JURORS: Good afternoon, Y our Honor.
(Voir dire examination of the prospective jurors continued).

THE COURT: Madam Clerk, you may swear thejury in at thistime,
please.

(A jury was selected, sworn and duly impaneled).”

At that point, the court excused those prospectivejurors not seected and called counsd to the
bench, where an unrecorded conference ensued. Following that conference, the court excused thejurors
until Monday morning. After thejurorsleft, the court recounted thet, at the unrecorded bench conference,
counsd for petitioner “indicated that he wanted to raiseaBatson chdlengeat thistime” Thecourt then
heard petitioner’ s objection to the sriking by McGriff of five African-American jurors. The court found
fromthemeredtriking of thosejurors, leaving ajury with one African-American and five non-African-
Americanjurors, thet petitioner had presented aprimafacie showing “that would require defense counsd
to judtify each of ther drikes” Defense counsd then proceeded to give afadidly race-neutra reason for
each of those dtrikes, following which the court found that M cGriff had avaid basisfor each of thefive
peremptory challenges under review.

Petitioner complainsthet the court erred in sustaining the peremptory chalenges. Theproblemis
that he waited too long to register hisobjection. In Sanleyv. Sate, 313 Md. 50, 69, 542 A.2d 1267,
1276 (1988), we concluded that “[a] Batson objectionistimely if the defendant makesit nolater than

when thelagt juror has been seated and before the jury has been sworn.”  Requiring such an objectionto
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be made beforethejury isswornispermissble. SeeFordv. Georgia, 498 U.S. 411, 422, 423, 111
S. Ct. 850, 857, 112 L. Ed. 2d 935, 948-49 (1991), declaring the requirement that any Batson cdlam be
raised beforethe adminigtration of the oath to thejurorsto be“asensblerule’ and holding that “asate
court may adopt agenerd rulethat aBatson clamisuntimely if itisraised for thefirg time. . . after the
juryissworn.” TheFederd courtshave consstently held that aBatson objection iswaived if not made
during thevaoir dire process, and some have pecified that the objection must be madebeforethe venire
Isexcused. See Morning v. Zapata Protein (USA), Inc., 128 F.3d 213, 215-16 (4th Cir. 1997)
(upholding thetrid court' sdismissd of gopdllant’ s Batson challenge because appdlant raised the chdllenge
after the venirewas excused); U.S v. Maseratti, 1 F.3d 330, 335 (5th Cir. 1993) (“To betimdly, the
Batson objection must be made beforethe venireisdismissed and beforethetria commences’); U.S v.
Parham, 16 F.3d 844, 847 (8th Cir. 1994) (“[A] Batson objection must be made at the latest before
thevenireisdismissed and beforethetrid commences’); Government of Virgin Idandsv. Forte, 806
F.2d 73, 75-76 (3d Cir. 1986) (holding that, because the defendant failed to make any objection at the
closeof voir dire, he“waived’ hisBatson claim); seealso Diasv. Sy Chefs, Inc., 948 F.2d 532, 534
(9th Cir. 1991) (“Batson” objections must occur as soon as possible, preferably before thejury is
svorn”); U.S v. Chandler, 996 F.2d 1073, 1102 (11th Cir. 1993) (noting that “[a]n objection istimely

if it ismade during voir dire”).
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Because petitioner’ s Batson claim was not made timely, it has been waived.

JUDGMENT AFFIRMED, WITH COSTS.

Dissenting Opinion follows:

Dissenting opinion by Bell, C. J.



| joinmost enthusiadticaly indl but Part D of Judge Harrdll’ swll ressoned and stated opinion and,
thus, share hisand Judge Eldridge’ srgection of the mgjority’ srefusa to alow the petitioner to offer
evidence of the violation, by the respondent police officer, of police departmenta guiddines asevidence
bearing on the respondent’ scivil ligbility for theinjuriesto the petitioner that hisactions, aleged by the
petitioner to have been grosdy negligent, caused him to suffer. This separate opinion is prompted by the
magjority’ sdisposal of the petitioner’ sBatson' chalengeto the respondent’ s exercise of his peremptory
chalengeson aprocedurd and purely technica ground. Theground of decison not raised, or argued,
by elther party and was not the bassfor the Court of Specid Appeds decison. Moreover, theBatson
issuewas one of theissues on which we granted certiorari; dthough it was specifically argued in the
petitioner’s Petition for Certiorari, we did not exclude it from our grant of the petition.

Themgority refusestoreview themeritsof the petitioner’ sBatson chdlenge becauseit wasmade
after the jury was sworn, opining,

“The problem is that [the petitioner] waited too long to register his

objection. In Stanley v. State, 313 Md. 50, 69, 542 A.2d 1267, 1276

(1988), we concluded that “[a] Batson objection istimely if the defendant

makes it no later than when the last juror has been seated and before the
jury has been sworn..”

Md. , , A2d_,  (2000)[dip.op.a _].

Maryland Rule 8-131, in pertinent part, provides:

'Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986), is a case that
prohibits the exercise of peremptory strikes on aracialy motivated basis.




“(b) In Court of Appeals--Additional Limitations.

“(1) Prior Appdlate Decison. Unlessotherwise provided by the order
granting thewrit of certiorari, in reviewing adecison rendered by the
Court of Special Appealsor by acircuit court acting in an appellate
cgpadity, the Court of Appedsordinarily will congder only anissuethat
has been raisad in the petition for cartiorari or any cross-petition and thet
has been preserved for review by the Court of Appedls. Whenever an
Issueraisedinapetitionfor certiorari or across-petitioninvolves, ether
expresdy orimplicitly, theassertion that thetria court committed error,
the Court of Appealsmay consider whether the error washarmlessor
non-prejudicia eventhough the matter of harm or prejudicewas not
raised in the petition or in a cross-petition.”

Thiscase cameto usfrom the Court of Soedid Appeds which reviewed the judgment of the Circuit Court
for BatimoreCity. Inthat court neither party raised thetimeiness of the Batson ruling and, in any evert,
theintermediate gopdlate court decided theissueonthemerits  What' smore, asaready mentioned, the
propriety of thetria court’ sBatson ruling was one of theissuespresented, and argued, inthe petition for
catiorari that the petitioner filed. And thisCourt granted certiorari to review that issue, among others, we
very pointedly did not “otherwiseprovide]] by the order granting thewrit of certiorari.” Clearly, the
petitioner isentitled to adecison onthe meritsof thisissue. Thisisespecially so Snce an outcome
favorableto the petitioner will avoid theresult the mgority reaches on theissuesit doesdecide onthe
merits, for it would mean that the petitioner gets his new trial anyway.

| do not contend that the Batson challenge wastimely under our cases. At this stage of the
proceedings, that redly isnot the point. Where this Court grants certiorari on anissue, it isthe cert.
petition to which welook to determine presarvation, not what happened inthetrid court, particularly when
the gppd late court that initidly reviewed theissue decided it notwithstanding, and perhaps despite, the
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procedural default. A procedural default such asthat here at issue does not implicate fundamenta
jurisdiction? and, so, isnot raisable at any time, even for thefirst timeinthisCourt. But, asaready
mentioned moretimesthan necessary, | suspedt, it wasthis Court thet decided toreview thevery issuethat
the majority now wants to avoid on this really technical ground.

| would reverse thejudgment of the Court of Specid Appedsonthe Baisonissue Thelatest cases

to explicate Maryland law onthe subject are Gilchrig v. State, 340 Md. 606, 667 A.2d 876 (1995) and

Harley v. State, 341 Md. 395, 671 A.2d 15 (1996). SeedsoPurkettv. Elem, 514U.S. 765, 115S. Ct.

1769, 131 L. Ed.2d 834 (1995), discussed by both Gilchrigt and Harley. Neither casewas cited, not
to mention discussad, by theintermediate gppdllate court.  Infact, theonly Batson case mentioned was
Sanleyv. Sate, 313Md. 50, 542 A.2d 1267 (1988). Moreimportant, the court’ sdiscusson of theissue
providesno bassfor any belief thet thetrid court, or theintermediate gppelate court, for that matter, were
aware of or appreciated the application of Purkett to the facts of the case.’

Itisdear to methat, whether the reasons offered by the respondent wererace neutra or not, thetria court
amply did not gppreciateitsrolein the processand certainly did not properly apply thetest explicatedin

Purkett, see514U. S. at 767-68, 115 S. Ct. at 1770-71, 131 L. Ed. 2d at 839, clarified in the context

?Our casssmake dlear that, becauseits meaning depends upon the context and circumstancesin
whichitisused, theword"jurisdiction” isequivocd. Moorev. McAlliger, 216 Md. 497,507, 141 A.2d
176,182 (1958). Indeed, "Jduridicdly, jurisdiction refersto two quitedistinct concepts: (i) the power of
acourt torender avdid decree, and(ii) the propriety of granting therdief sought.” 1d. (citing 1 Pomeroy,
Equity Jurisprudence (5th ed.1941), 88 129-31); First Federated Commodity Trust Corp. V.
Commissioner of Securitiesfor Maryland, 272 Md. 329, 334, 322 A.2d 539, 543 (1974). SeeMaryland
Bd. of Nursngv. Nechay, 347 Md. 396, 405, 701 A.2d 405, 410 (1997); Kaourisv. Kaouris, 324 Md.
687, 708,598 A.2d 1193, 1203 (1991). Theformer concept involvesjurisdictioninitsfundamenta sense.
See McAllister, 216 Md. at 507, 141 A.2d at 182.

4nfaimess it should benoted that the petitioner did not citetherd evant casesorrguethem, either.
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of this State’ s Batson jurigorudence in Gilchrigt, see 340 Md. a 619-20, 667 A.2d a 885-86 (Chasanow,

J. concurring) and applied in Harley, see 341 Md. at 402, 671 A.2d at 19.

Dissenting and Concurring Opinion vy Harrell, J.:

| respectfully dissent in part and concur in part with the mgority opinioninthiscase. Judge

Eldridge joins in this opinion and Chief Judge Bell joinsin all save Part 111, D.
l.

| first note afew points regarding the mgority's recitation of the materid facts adduced & tridl.
Despite Officer McGriff'stestimony offered during hisdefense, astowhat herecdled hearinginthepolice
dispatcher's bulletin that sent him to the gpartment building in thefirst instance,* he acknowledged earlier
inthetrid, asan adversewitnessduring the Petitioner's case-in-chief and without qudification, that hehad
responded “toacdl of ssvenmaesinavacant gpartment, shotsfired.” Hefollowed that acknowledgment

with:

¥ McGriff admitted that the bulletin may have'seven' maes, but that heard“ severd” rather than
'seven'.” Mag. op. a 3, n.1L
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[Petitioner'sCounsd]: So, inresponseto thereport of shotsfired by savenmaesinadark
goartment building onadark evening, you and Officer Catterton went in doneto confront
these seven individuals. Isthat correct?

[Officer McGiriff]: That is correct.

[Petitioner'sCounsd]: Andyouand Officer Catterton had only oneflashlight betweenthe
two of you, correct?

[Officer McGiriff]: Yes.
Upon confronting the closad kitchen closet door, Officer McGriff, again whiletestifying asan adverse
witnessduring Petitioner'scase-in-chief, acknowledged that theleveling of hiswegpon and aming at
“center mas” washow hewas“trained a the Police Academy.” He daborated thet the training referred
towas. “[iIntheuseof deadly force. | didn't know at thetimel wasgoing to beusing deedly force. | was
inareedy pogition, asweweretrained, to beinaready postion.” Cdled uponto estimate how muchtime
passed between Officer Catterton opening the closet door and thefiring of hisweapon into Petitioner's
abdomen,? Officer McGriff stated “[a]nywhere from three to six seconds.”

Petitioner tedtified during hiscase-in-chief that he did not havethe vacuum deaner tubein hishands
a any timethat hewashidingin thekitchen doset with hisfriends. After hewas shat, Petitioner recdled
that someone, presumably who had not been hiding in the closet, turned on the kitchen lights.

Petitioner sought to introduce, as evidence of Respondent’ slack of reasonablenessin shooting
Petitioner, thewritten guiddinesregarding the police use of deedly force, asddinested inaBdtimore Police

Department Training Bulletin (Vol. 20, No. 1) issued by the Police Commissioner on 2 May 1995.

“Petitioner was hospitalized twenty-eight days due to the wound inflicted.
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Although therewas much in the Bulletin that had no facid rdevanceto Petitioner'sdams, thefallowing
points are not so easily dismissed:
I1. General Rulesfor Using Deadly Force
A. Officers must use deadly force only as alast resort.

1. Officers should try to avoid putting themselvesin a
situation where they have no option but to use deadly

force.
2. Try to use other less deadly means:
* * * * *
d. Tak to suspectsin amanner cons stent with training

which will convince them to comply with orders.””

* * * * *

[11. Confronting a Suspect

A. If officershave areasonable bdief that thereisathreat of death or serious
injury to themselves or others, they may draw their weapons.

B. Officersshould keep their fingers off thetrigger and below thetrigger
guard until they are prepared to shoot and the threst to their lives or the
livesof someonedseisIMMEDIATE and the potentid for seriousinjury
or death isIMMINENT.

* * * * *

D. Membersof thisdepartment shdl not usefireermsin the discharge of their
duty, except in the following cases:

$Asthemgjority opinion notes, a 5, Petitioner testified that he heard no verbal commandsgiven
by the officers at any time before he was shot.
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Insdf-defense, or to defend another person (unlawfully attacked)
from death or seriousinjury.[]

a

Theatacked officer isthe personwho hasto evduatethe
potential seriousness of the attack and determine an
appropriate level of response.

Theevauaion and regponse mugt beressonablefromthe
perspective of areasonable police officer similarly
Situated.

Thereisno requirement that an actud, gpecificinjury be
inflicted. 1tis, however, required that the potential for
suchinjury be present and the threst must beimmediate.
When police officers have done everything they
reasonably can to avoid using deadly force and believe
the use of deadly forceisthe only way to prevent serious
injury tothemsalves or someone el se, deadly forceis
justified.

[]To effect the arrest or to prevent the escgpe, when other means
areinaufficient, or aperson whom the officer has probable cause
to believe:

Hascommitted afelony involving the use or threet of deedly force
or serious physical injury; and

Who posesanimminent thregt of degth or seriousphysicd injury
to the officer or others.[]

a

When other meansareinsufficient can indlude but isnot
limited to:

(1)  Usngtheradio to direct other unitsto prevent
suspect’ s escape;

(20  Knowing the suspect’ sidentity and that he/she
poses no imminent threat to anyone in the
immediate vicinity of the area of escape;

(3  Challenging the suspect to halt;

(4)  Pursuing suspectsuntil it becomes obviousthat
cgpturing themisunlikdy and/or further purauitis
likely to endanger the officer or others.



[INOTE:

(Emphasisin original).

Antidpating thet Petitioner would attempt to offer such evidencea trid, Respondent filed apre-trid
moationin limine sseking to prohibit Petitioner fromintroducing evidence of any dleged vidlations of police
procedure. Respondent'swirritten mation, dthough spedificaly dluding tothe2 May 1995 Training Bulletin

and “the Rulesand Regulations published June 24, 1983,” did nat limit itsrequest for rdlief only to those

The probable cause standard allows officersto act in
situationswithout having absolute knowledgethat a
violent feony has occurred but requiresthat their actions
be based on more than mere suspicion.

Both the element of the officer’ s probable cause to
believe adangerousfe ony has been committed and the
dement that the offender posesan imminent threat tothe
officer or othersin theimmediate vicinity of the crime
must be present before an officer canusedeadly forceto
arrest the offender or prevent his escape.

(1)  Usingdeadly forceto stop an escaping suspect
must be based on aspecific threat of imminent
danger and not on a general threat to the
community because of the viciousness of the
crime.

Wherefeas ble, the officer should giveverba warning
prior to shooting at the felon. There are, however,
situations when theissuance of awarning would be
detrimentd to the sefety of the officersor others. Insuch
aca, theofficar need not givewarning if to do sowould
increase the risk to himself or others.

items. In granting the motion, the trial judge reasoned:

| have reviewed again thecomplaint, and | don’t see any allegationsin the
complaint that thissuit isbased upon aviolation of policeorders, policeregulations, police
guidelines, and that asaresult of the defendants' failing to observe andfollow police



orders rules, regulaions, guiddines, whatever they may be, the defendant (3¢) had been
harmed. | don’t seethat at al in the complaint.

In fact, the final paragraph of the complaint, Paragraph 23, saysthis:

* * * * *

“Atdl timesrdevant hereto, the actions of defendantsin (a) brutaly assaulting
Richardson, (b) filing false criminal charges againgt Richardson, and (c) subjecting
Richardsonto humiliation ontheface of alack of probable causeweredl performed by
defendantswithout warrant or justification, without probabl e causeand were negligent,
wanton, malicious and reckless.”

Thesearethereasonsgiven for thewrongful acts of the defendants, thet they acted
inthismanner. Thereisnot asngle count in the complaint labeled violation of police
orders, regulations, guidelines, et cetera.

| think what thiscomesto is, as| think has been acknowledged by counsd, an
effort toprovethat theacts of the defendantswerewrongful Smply becausethey didn't
comply with certain orders. And that thereisno emphassinthe case, fromwhet | reed
the complaint asbeing, that by reason of thefailureof the defendantsto follow rulethis,
rule that, order this, order that, it caused harm to the defendant.

| think totry to bringit in, inthe manner that the plaintiff proposes, would be, first
of dl, caugngatrid within atrid, and that wewould get very bogged down into thewhole
history import of these orders and regulations. And then we get into guiddines, and
plantiff’ scounsd issuggesting thet guiddinesdon’t give any discretion becausethey use
thewords* shdl” and“must.” And, you know, are guiddines, guiddinesastheword
impliesor doesit mean nothing when it says guiddlines because thewords “ shdl” and
“mug” beused certaintimes. Andweget into those semantics, and theimportanceand
significance of those semantics.

Itissomewheat akin, it ssamsto me, thet the plaintiff isseeking to havethisbeares
ipsaloquitur typeof Stuation, that thejury betold, ladiesand gentlemen, thisisan order
fromthe Police Department; thisisaregulaion, and if you find thet the defendantsdid not
fileareport, and write areport exactly when and where they were supposed to, that
provestheir guilt. That provesthat they were negligent, that they were, you know,
whatever the various counts may be, and thejury betold, failureto obey regulationsor
ordersimposes liability on the defendants, and | don’t think that’s so.



| think further to bring thisinto thecase, could very esslly tend to confusethejury

and obfuscate thered issuesthat have been raised by the plaintiff, anditisfor these

reasons that | grant the motion.

Asthemgority dsonotes(Mg. op. & 11-13), Petitioner sought to adducetestimony from Officer
McGriff'sand Officer Catterton'simmediate supervisor, Sergeant Laron Wilson. After unsuccessfully
atempting to didt thededred information in cross-examination of Sergeant Wilson when hetestified for
the defense,” Petitioner |ater called Sergeant Wilson asarebutta witness. Inorder to gppreciate thefull
backdrop againgt which Sergeant Wilsonwascalled inrebuttal, one needsto appreciate also Petitioner's
ealier efortsat cross-examination of Officer McGriff when hetedtified during the defense case-in-chief.
Prior to that cross-examination, counsel for the parties approached the bench. Petitioner's counsel
informed thetrid judgethat heintended to ask Respondent three questions. Frt, hewould ask respondent
“if hebdieved hisactionswere reasonable on the night of January 12, 1996.” Second, hewould ask if a
reasonable”[dlternativewould have been to securethe sceneand wait for additiond officersto arrive.”
Third, Petitioner’ scounsd would ask “[w]ould you agreewith your superior, Sergeant Wilson, thet odds
of seven against two are not good oddg[?]”

Thetrid judge permitted Petitioner to ask thefirst two questions because they addressed theissue
of reasonableness, but not the third. The court reasoned:

The Court: | see no objection to any of the questions except the one about Sergeant

Wilson. Becauseit ssemsto methat’ shearsay. Y ou don't have Sergeant Wilsonin
evidencehere. Hehaan't tedtified. 'Y ou don't have any report of Sergeant Wilsonthat's

*Asexplained by the mgjority, a 13-14, thetrid judge'sevidentiary ruling a thispaint inthe trial
wascorrect for a least oneof thereasonsgiven, i.e., the questionswent beyond thescope of Respondent's
direct examination of Sgt. Wilson.
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Inevidence. S, itjust seemsto methat’ shearsay, and that nobody was hereto say thet
this was what Sergeant Wilson had to say. Isthat not true?

[Petitioner's Counsel]: That'strue. Sergeant Wilson will be testifying.
The Court: He will be?

[Petitioner's Counsel]: He will be.

The Court: Well, | don't — well, who's calling him?

[Petitioner'sCounsd]: | wasgoingto cal him, but [Respondent'scounsel] indicated thet
she was going to be calling him. So, | am going to examine him on those points.

[Respondent'sCounsdl]: | will, | dointendat thispoint to cal him, but the point is, it’ snot
in evidence now.

The Court: The point iswhat?
[Respondent's Counsel]: The point is that there’ s no evidence of that now.
The Court: Yes.

[Respondent's Counsdl]: He' sgoing to bereferring to something that no one hastalked
about.

The Court: | can not dlow that question, because we have nothing in evidence now to
dlow that question to be asked. And dthough Sergeant Wilson may becdled, | don't
know what he! sgoing to say, and maybewhat the defensewould likehimto say, he! snot
goingtobeadbletosay. Theremay beobjectionsor thingsof that nature. So, | don't think
that | candlow that question but that'sthe only onethat | find fault with, because | don't
think it violatesthe ruling | made with respect to themation in limine because the heart and
soul of thisisreasonableness. And | think the questions really address reasonableness.

The ensuing cross-examination of Officer McGriff by Petitioner's counsel proceeded thudly:

[Petitioner'sCounsd]: Officar McGriff, youindicated that when you responded to the cal,
you thought it was an average call.

[Officer McGiriff]: Yes.



[Petitioner'sCounsd]: Y oudsoindicated that you had received areport of severd males,
shotsfired. Isthat correct?

[Officer McGiriff]: Yes.

[Petitioner'sCounsd]: Actudly, wasn't the report that you recelved was, seven males,
shots fired?

[Officer McGiriff]: 1I'm not disputing that. 1'm just saying what | recall.
[Petitioner's Counsel]: Okay. And you considered that to be an average call?
[Officer McGiriff]: Yes.

[Petitioner's Counsel]: Did you believe your actions were reasonable on the night of
January 12, 19967

[Officer McGiriff]: Yes.

[Petitioner'sCounsd]: Didyou haveany other reesonabledternative besdesentering the
apartment building that evening?

[Officer McGiriff]: No.

[Petitioner's Counsd]: Would aressonable dternative have been to secure the sceneand
wait for additional officersto arrive?

[Officer McGiriff]: No.

[Petitioner's Counsel]: Even with the report of seven males, shots fired?

[Officer McGiriff]: Yes.

[Petitioner'sCounsd]: 'Y outedtified that when you entered the gpartment, you reasonebly
assumed that there were light switches, correct?

[Officer McGiriff]: Light switches, actual switches that you flip up, yeah.

[Petitioner's Counsd]: Okay. Didyou or Officer Catterton a any time activate any of
those light switches?

[Officer McGiriff]: No, wedidn't.



When Petitioner ultimately caled Sergeant Wilson asarebutta witness, thetrid court, intheface
of Respondent’ sobjection, refused to permit Sergeant Wilson to respond to questionsregarding police
training and theidentification of reasonable dternatives Respondent might havetaken. One of the grounds
relied on by thetrid judgefor thisredtriction wasthat Petitioner’ sproffer of what Sergeant Wilsonwould
Say was not proper rebutta evidence because the testimony would be unrespongiveto, and beyond the
scopeof, any matter presented by the defenseinits case-in-chief.> The basisfor thisaspect of the Court's
ruling seemsto bethat, athough the Respondent had been permitted to answer Petitioner’ squestionson
cross-examination during the defense case-in-chief asto whether he thought he had any reasonable

dternaives, defensecounsd had not initiated that lineof inguiry in her direct examination of Respondent.®

*The other ground wasthat the proffered testimony would violatethe court's ruling on the motion
inlimine. Themgority isto be commended, a the leadt, for not sweeping the important issuesraised by
Petitioner under therug of the purely technicd evidentiary basesfor thetrid court'srulings. Seealso, n.7
infra.

°Asto rebuttal evidence, this Court has explained that:

[r]ebutta evidence'includesany competent evidencewhichexplains, orisadirect reply
to, or acontradiction of, any new matter that has been brought into the case by the
defense’ Our casesaredear that the question of what conditutes rebutta testimony rests
within the sound discretion of thetria court, and thet the court'sruling should bereversed
only where shown to be bath ‘'manifestly wrong and subgtantialy injurious’  Evenif the
trid court clearly rulesthat certain testimony isnot rebuttal evidence, the court may
nonethe essexerciseitsdiscretion to vary theorder of proof and admit it aspart of the
cazin chief a therebuttd stagein order to meet the requirements of aparticular case, 0
long asthis action does not impair the ability of the defendant to answer and otherwise
receive afair trial.

Huffingtonv. State, 295 Md. 1, 14, 452 A.2d 1211, 1217 (1982)(citing State v. Hepple, 279 Md.
265, 270-72, 368 A.2d 445, 448-49 (1977)).
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Atthedaosedf trid, thejudgeingructed the jury on three counts -- battery, grass negligence, and
vidaionof Petitioner’ sconditutiond rightsunder Artide 26 of theMaryland Condtitution. Theingructions,
in pertinent part, were as follows:

With respect to battery, ladies and gentlemen, under our law abattery isthe
intentiona touching of apersonwithout that person’ sconsent. Touchingincludesthe
intentiona putting into motion of anything which touches another person or touches
something that is connected with or in contact with another person.

Inorder to beabattery, thetouching must be harmful or offengve. A touchingis
harmful if it causesphysicd pain, injury orillness. A touchisoffendveif it offendsthe other
person’ s reasonable sense of personal dignity.

Inthiscase, ladies and gentlemen, the defendant has the burden of proof by a
preponderance of the evidence that hewasjudtified in committing abettery on the plaintiff.

With respect to the count of gross negligence, a person isliable for gross
negligence when that person actswith wanton or recklessdisregard for humenrightsor the
rightsof others. Police officersare not immunefrom liakility for grossnegligence. And|
emphasize that isthe gross negligence isthe count and, again, | say to you that gross
negligenceiswhen one actswith wanton or recklessdisregard for therightsof othersor
the individual involved.

Inthiscase, ladiesand gentlemen, becausethe defendantswere acting inthelr
cgpacity aslaw enforcement officers, they areentitled under thelaw to certain protections
agang avil ligbility toenablethemto do their jobsproperly. Thisprotectioninsulatesthem
from liability unless you find that they acted malicioudly.

Now, | say they. There sonedefendant remaining now, Sothethey should behe.
If | used they, now it isjust the one defendant, he.

Therefore, beforeyou can consder any award for the actions of the defendants,
youmust find asafact thet hisactionsweremdicious To provemdice, theplantiff must
mekeafactud showing that the defendant acted without legd jutification or excuse, but
withanevil or rancorousmativeinfluenced by hate, the purposebeing towillfully injurethe
plaintiff.

-10-



Evenif youfind that thedefendant officer wasover zedous, you mus dill findin
favor of the defendant officer unlessyou further find that such actionswere done out of
malice as | have defined it for you.

If you do not find that the officer acted in thismanner, then you must returna
verdict for the defendant officer. If you do find thet the officer acted in this manner, then
you must congder the ather dements of the wrong with which heis charged; thewrong in
this case was negligence.

With respect to the plaintiff’ s claim, the count of violation of the plaintiff’s
conditutiond rights, the particular provison of the Conditution thet the plaintiff isdaming
aviolaion of and thet hisrightswerevidlated isArtide 26 of the Condtitution. And Artide
26 of the Condtitution saysthis. And asl say, I’ m talking about the Condtitution of the
Sateof Maryland. Y ou canhaveviolaionsof Federd conditutiond rights, violations of
Sate conditutiond rightsor both. It'sjugt thisone provison that’ sinvolved in this case.

Article 26 saysthis: That all warrants without oath or affirmation to search
suspected placesor to saize any person or property aregrievous and oppressive, and dl
generd warrantsto search suspected places or to apprehend sugpected persons without
naming or describing the place or the personin specia areillega and ought not to be
granted.

Article 26 of the Maryland Constitution protectsindividual sfrom warrantless
seizures.

Paliceofficershavenoimmunity for violation of theMaryland State Condtitution.
A plaintiff may recover compensatory damagesfor violation of the State Congtitution
regardless of the presence or absence of malice.

Article 26 of the Maryland Constitution protects Maryland residents from
unreasonable searches and 2 zuresin the same manner asthe Fourth Amendment of the
United States Constitution.

Whenapdliceofficer shootsanindividud, hehasseized theindividud. Whether
the shooting isreasonable under the Maryland Declaration of Rights dependsuponthe
factsand drcumstancesof each particular case, induding theseverity of thecrimeatissue,
whether the suspect posesan immediate thresat to the safety of the officer or others, and
whether heis actively resisting arrest or attempting to evade arrest by flight.
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| would aso advise you, ladies and gentlemen, that under our law an officer may
usedeadly forcewhen hehasreasonto believethat the plaintiff wasposng asgnificant
threat of death or serious physical injury to the officer or others.

In determining whether theforce used by any of the police officerswasexcessve,
| wouldindruct you, ladiesand gentlemen, that policedfficersin the performance of thar
duties are entitled to use such force asisreasonable and necessary in order to accomplish
their lawful purpose. Thereasonablenessor excessivenessof any forceisametter tobe
determined inlight of dl of the drcumstances asthey gppeared to the officer at thet time.

| would further adviseyou, ladiesand gentlemen, thet in determining whether force
was excessive or not, you must judgeit upon anobjective basis. That is, whether a
reasonebl e policeofficer under thesameor Smilar cdrcumstancescould havebdieved that
theforce used wasreasonable. And | would point out to you, ladies and gentlemen, that
youmust ook &t thisjudgment not by way of hindsight, whichisaways 20/20, but rather
under the circumstances as they existed at that moment.

No pertinent exceptions to these instructions were taken.

During jury deliberations, thetrial judge received anote from thejury asking whether “[i]n
determining the reasonabl eness of the defendant’ s actions, do we restrict our consideration to the
drcumgancessurrounding theingtant of the shooting, or should we a o consder thegenerd drcumdtances
leading up to theshoating (eg. caling for back-up, lights)?” Inadditionto raterating hisearlier indructions,
the trial judge further responded:

Tobevery spedific, if | may, aout your question, and your question, redlly, | think

Isdirected a one point, arethere surrounding drcumgtances. Do you congder the matter

of caling for aback-up, which occurred outs de the house before the officerswent in. Do

you congder whet lightsthey did or did not turn on, what lightsthey used or did not use

Andmy answer to that is, you do not consider those particular factorsthat you have

enumerated.

Y oulook a the drcumstances asthey exigted a the moment the force was used,
which meansinthe posture of this case when Officer Catterton, now Detective and then

Officer Catterton, opened the closet door and what the circumstanceswere at that time,

asyou found them to be when that door was opened, because that iswhen the excessive
force was used. Those were the circumstances that were present.
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Asl sad, you don't usehindsight. You don't say, well, if they caled for more
back-up and wated for more back-up, it might have been different. 'Y ou don't say, well,

if they had put onmorelight, it might have been different. 'Y oudon't andyzeit inthet way.

Y ouandyzeit that hereisthe gtuation, that whatever thelight was, thelight was. Andyou

are not to second guess the officerswith respect whether they should have put on more

light or lesslight; they should have cdled for more back-up; they shouldn't have gonein

the house until they got more back-up, but rether herethey arein that Stuation, and when

that door was opened to the closet, those were the circumstances and that iswhen

excessive force was used. And that iswhat you are to consider.

Thetrid judgethen summarized that hisclarification gpplied both to the battery count andtothe
count relating to violation of Article 26 of the Dedaration of Rights. Petitioner excepted to the eforesaid
limiting instruction. The jury ultimately found that Respondent was not liable on any of the counts.

Petitioner appeal ed to the Court of Special Appealsarguing that thetrial court erred by not
admitting the police guiddinesregarding theuse of deedly force, not dlowing Sergeant Wilsonto testify thet
Respondent had reasonable dternativesto his conduct after he responded to the police call of reported
shootings, not alowing Petitioner’ scounsd to examine Respondent on theissue of whether the odds of
“two [againdt] seven” are”not good” odds, and, giving thelimiting instructionsthat the jury could not
condder any surrounding crcumstancesprior to theactud shooting when deciding Respondent’ sliability
for battery or violating Petitioner’ savil rightsunder Artidle 26 of the Maryland Dedaraion of Rights The
intermediate appel late court, in an unreported opinion by adivided pand, affirmed thetrid court’s
judgments. Thedissent inthe Court of Specid Appealsreasoned that the police guiddineshad been
excluded erroneously.

Petitioner sought review by this Court and we granted certiorari. For darity’ sseke, | shdl first

addressmy viewsonwhether thetrid court’ sjury supplementa ingtructions, towhich Petitioner excepted,
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werearoneous. My discusson of theissues presented by thejury indructionswill provide, inlarge part,
the legal background for my view whether the police guidelines were excluded erroneously.
.
A.

Petitioner arguesthat the supplementd jury ingructionsgiven by thetrid court in responseto the
jury noteweretoo limiting inlight of thetotality of the circumstancestest enunciated in Grahamv.
Connor, 490 U.S. 386, 109 S. Ct. 1865, 104 L.Ed. 443 (1989). He asserts:

What Grahamv. Connor holdsisthat aclaim againg an officer based upon aviolation

of theFourth Amendment isanalyzed under an“ objectivereasonableness’ sandard. The

reasonableness of a particular use of force is judged from the perspective of a

reasonableofficer onthe scene. Nowindow of timeiscircumscribed inthe Supreme

Court’ sdecison; tothe contrary, the Court’ s statement that the reasonableness of the

force used must be judged from the perspective of areasonable police officer on the

sceneimpliesthat al facts known to the officer on the scene, whenever gathered, are

probativeto theanayss. The Supreme Court does not sate that the reasonableness of

the use of force mugt be judged from the perspective of areasonable officer on the scene

at the time the force is used.

(Emphasisin original).

Hefurther arguesthat by ingructing thejury thet they may congder only what happened fromthe
moment that Respondent’ s partner opened the kitchen door, thejury was not permitted to consider
reasonable and foreseegbl e dternativesthat Respondent could havetaken to avoid shooting Petitioner.
Soedificdly, thetrid court prohibited the jury from consdering whether Respondent should have turned

on the lightsin the gpartment kitchen before the closet door was opened to enable him to better see
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whether Petitioner washolding agun or other wespon and whether Respondent should havewaited for
additional police back-up before entering the apartment.”

Respondent and themg ority of the Court reason that Grahamand certain U.S. courts of apped
limit the time frame of eventsthat may be consdered to determine whether the force employed was
reasonable to themoment theforcewasusad. Asthat postion goes, the pre-seizure eventsleading to the
useof deadly force areirrdevant to an excessveforce dam anadyss under the Fourth Amendment and,
therefore, under Artidle 26 of theMaryland Dedaration of Rights®  Respondent and the mgjority further
assart that anon-redirictive gpplication of thetotdity of the circumstanceswould trandateinto amenta
digraction, with potentidly adverse consequences, when apolice officer exercisesthe judgment whether
to usedeadly force(Mg. op. & 24-25). Anexpandveview of thetotdity of thedrcumstances, they daim,
would alow thejury to exerdseingppropriate hindgght in congderingwhether the police officer reesonably
used deadly force. Id.

B.

“This Court has recognized that acommon law action for damageslieswhen anindividud is
deprived of hisor her liberty in violation of the Maryland Condtitution.” Okwav. Harper, 360 Md.161,
201, 757 A.2d 118, 140, (2000) (citing DiPinov. Davis, 354 Md. 18, 50, 729 A.2d 354, 371 (1999);

Ashton v. Brown, 339 Md. 70, 101, 660 A.2d 447, 462 (1995); Widgeon v. Eastern Share Hosp.

‘I agreewiththemgjority opinion (at 24, n.5) that we should not dispose of this|atter contention
by construing a statement made by Petitioner's counsd at ord argument before us asaconcession of
abandonment of the issue.

®Thisreading of Grahamlargdly formulated Respondent’ sargument that the police guiddinesin
this case are per seinadmissible. | shall discussthisinfra.

-15-



Center, 300 Md. 520, 537-38, 479 A.2d 921, 930 (1984)). In interpreting the Condtitution of Maryland,
wemay look to thefedera courtsand their interpretation of the United States Condtitution’ s ana ogous
companion provisons, if any. 1d. Here, Artidle 26 of theMaryland Declaration of Rightsisat issue. It
states:

Article 26. Warrants.

That dl warrants, without oath or affirmation, to search suspected places, or to

Seizeany person or property, are[grievous| and oppressive; and dl generd warrantsto

search suspected places, or to gpprehend suspected persons, without naming or describing

the place, or the person in special, areillegal, and ought not to be granted.
Its federal counterpart is the Fourth Amendment which states:

Theright of the peopleto be secureintheir persons, houses, papers, and effects,

agang unreasonable searches and saizures, shdl not beviolated, and no Warrant shall

Issue, but upon probable cause, supported by Oath or affirmation, and particularly

describing the place to be searched, and the persons or things to be seized.

In Cartnail v. State, 359 Md. 272, 283, 753 A.2d 519, 525 (2000), we noted:

It haslong been said that “[n]oright isheld more sacred, or ismore carefully guarded, by

thecommon law, than theright of every individua to the possesson and control of hisown

person, freefrom al restraint or interference of others, unlessby dear and unquestionable

authority of law." "Tothisend, itsmainimport isthe protection againg invasionsof the

sanctity of one's person, home, and the privacies of life."
(Citationsomitted). Despitethisprivacy interest, we noted in Okwa that the Supreme Court recognizes
“theright of police officersto take necessary measures and use some degree of forcewhenaresing” a
suspect. 360 Md. at 199, 757 A.2d at 139. See Graham, 490 U.S. at 396, 109 S. Ct. At 1871-72,
104 L.Ed.2d at 455 (citing Terry v. Ohio, 392 U.S. 1, 22-27, 88 S. Ct. 1868, 1880-83, 20 L.Ed.2d
889, 906-09 (1968)). That necessary privilege, however, haslimitations. Theuseof forceto detainan

individud, including “the use of deedly forceisasazure subject to the reasonableness requirement of the
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Fourth Amendment.” Tennesseev. Garner,471U.S.1,7,105S. Ct. 1694, 1699, 85 L.Ed.2d 1, 7
(1985). “[WI]hether the gpplication of deedly forceisfor the purpose of effectuating an arrest or other
gop, or for the purpose of sdf-defensg, itisan acquistion of physica control by alaw enforcement officd
that implicatesthe victim’ s[F]ourth [A]mendment interest to be free from unressonable saizures” Reed
v. Hoy, 909 F.2d 324, 329 (9" Cir. 1990).

Incondructing thejudidd limitationsontheexerase of paliceforce, Supreme Court jurigprudence
has sought to balanceanindividual’ sfundamenta interest in hisor her right to befreefrom government
intruson againg the government’ sneed to enforcethelaw. See3Wayne R. LaFave, Search and Saizure
85.1(d), at 32 (3d ed. 1996). In Garner, the Supreme Court explained:

To deeminethe conditutiondity of asazure"'[w]emug baance the nature and qudity of

theintruson ontheindividud'sFourth Amendment interestsagaing theimportance of the

governmentd interestsaleged tojustify theintruson." Wehavedescribed “thebalancing

of competinginterests’ as"thekey principle of the Fourth Amendment.” Because one of

thefactorsistheextent of theintruson, itisplanthat reasonableness depends on not only

when a seizure is made, but also how it is carried out.
471U.S. @ 8,105S. Ct. at 1699, 85 L.Ed.2d. at 7-8 (citations omitted). Intheend, thered question
is“whether thetotdity of the circumstancesjudtified aparticular sort of search or seizure” Garner, 471
U.S. at 89, 105S. Ct. at 1700, 85 L.Ed.2d at 8. Seealso Graham, 490 U.S. at 396, 109 S. Ct. at
1872, 104 L.Ed.2d & 455. Thisbdandangtest underliesaother Fourth Amendment violation determinations
and is recognized by this Court. See Cartnail, 359 Md. at 286, 753 A.2d at 527.

In Graham, the Supreme Court expressly reglected arigid formulation in defining the Fourth

Amendment stlandard of reasonableness. The Court recognized that "[t] hetest of reasonablenessunder

the Fourth Amendment isnot cgpable of precisedefinition or mechanica gpplication].]” Graham, 490
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U.S. at 396, 109 S. Ct. at 1872, 104 L.Ed.2d at 455 (citing Bell v. Wolfish, 441 U.S. 520, 559, 99
S.Ct. 1861, 1884, 60 L.Ed.2d 447, 481 (1979)). Becausethe reasonablenessstandard isfluid, “its
proper goplication requires careful atentionto the facts and arcumdtances of eech particular case, induding
the severity of thecrimeat issue, whether the suspect posesanimmediatethreat to the safety of theofficers
or others, and whether heisactively ressing arrest or atempting to evade arrest by flight.” Graham, 490
U.S. a 396, 109 S. Ct. at 1872, 104 L.Ed.2d at 455. Seealso Sharrar v. Felsing, 128 F.3d 810,
822 (3“Cir. 1997)(recognizing severd factorsincluding “the possibility that the persons subject to the
paliceactionarethemsdvesviolent or dangerous, theduration of theaction, whether theactiontekesplace
in the context of effecting an arrest, the possihility that the suspect may be armed, and the number of
persons with whom the police officers must contend at onetime”); Crosby v. Paulk, 187 F.3d 1339,
1351 (11" Cir. 1999)(quoting Sharrar).
Furthermore, the Graham Court explained that:

[t]he "reasonableness’ of a particular use of force must be judged from the
perspective of areasonable officer on the scene, rather than with the 20/20 vision of
hindsaght. The Fourth Amendment isnot violated by an arrest based on probable cause,
even though thewrong personisarrested, nor by the mistaken execution of avaid search
warrant on thewrong premisey.] With respect to aclam of excessveforce, thesame
gtandard of reasonablenessat the moment applies: "Not every push or shove, evenif it
may later seem unnecessary in the peace of ajudge'schambers,” violatesthe Fourth
Amendment. Theca culus of reasonableness must embody dlowancefor thefact that
paliceofficersare often forced to make split-second judgments—-in drcumgancesthat are
tense, uncertain, and rapidly evolving--about the amount of forcethat isnecessary ina
particular situation.

490 U.S. at 396-97, 109 S. Ct. at 1872, 104 L.Ed.2d at 455-56 (citations omitted). See also Okwa,
360 Md. a 200, 757 A.2d a 139. Because“the ‘reasonableness’ inquiry in an excessveforce caseis
anophjectiveone: thequestioniswhether theoffica]’ g actionsare‘ objectively reasonabl€ inlight of the
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factsand circumstances confronting them, without regard to their underlying intent or motivation.”
Graham, 490 U.S. at 397, 109 S. Ct. at 1872, 104 L.Ed.2d at 456.
C.

Theissueof esablishing a“timeframe’ onthe eventsthat may be consdered under Graham's
totdity of the circumstancestest ssemsto meto have split fundamentally thefederd circuits, this Court
mgority'srationdization notwithstanding (“the disagreement may be more the product of context and
factud predicate than doctrind split” - Mg. op. a 17). Severd U.S. courts of gpped have determined
that pre-saizure eventsleading up to the use of deadly force areirrdevant to the determination of whether
theforce was reasonable under the Fourth Amendment. In Salimv. Proulx, 93 F.3d 86 (2d Cir. 1996),
the Court rg ected the plaintiff’ s contention thet the circumstances|eading up to the police officer’ suse of
force were relevant to a determination of excessive force. The Court stated:

Raintiff faults[the Officer] for variousviolaionsof police procedure, such asfalingto

cary aradioor cdl for back-up, and dso for faling to disengage when the other children

entered thefray. However, [the officer’ g actionsleading up to the shooting areirrdevant

to the objectivereasonablenessof hisconduct at themoment he decided to employ deedly

force. The reasonablenessinquiry depends only upon the officer’ sknowledge of

circumgtancesimmediatdy prior to and a the moment that he made the split-second

decision to employ deadly force.
Salim, 93 F.3d a 92. Seealso Elliott v. Leavitt, 99 F.3d 640, 642 (4™ Cir. 1996)(court should focus
onthe circumstances at the moment forceis used); Dickersonv. McClellan, 101 F.3d 1151, 1162 (6"
Cir. 1996)(limiting excessve forceinquiry “to the moments preceding the shoating”); Schulzv. Long, 44
F.3d 643, 648 (8" Cir. 1995)(discussing Colev. Bone, 993 F.2d 1328 (8" Cir. 1993) and holding that
only the saizureitsdlf isscrutinized, not pre-saizure events); Bdllav. Chamberlain, 24 F.3d 1251, 1256

andn.7 (10" Cir. 1994)(courts should only consider eventsimmediately before use of deadly forceand
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the moment forcewas used and should not consider pre-saizure events). But see Anderson v. Branen,
17 F.3d 552, 560 (2d Cir. 1994)(“we can envison casesin which amore specificindruction of excessve
force might be appropriate or indeed required, [but] aspecificingruction for the jury to consider the
reasonableness of theforce asamoment-by-moment inquiry wasnot necessary inthiscasg’); Rowland
v. Parry, 41 F.3d 167, 173 (4" Cir. 1994)(in qudified immunity context, determination of excessveforce
is“toview it in full context, with an eye toward the proportionality of theforceinlight of all the
circumstances’).

Thesededsonsare premisad subgtantialy on the Graham Court’ srecognition thet, indetermining
reasonableness, adegree of deference must be accorded to the Situation apolice officer may beinwhen
he or shemakesasplit-second decisonto usedeadly force. See Graham, 490 U.S. at 396-97, 109 S.
Ct. at 1872, 104 L.Ed.2d at 455-56. Seee.g., Greenidge v. Ruffin, 927 F.2d 789, 792 (4™ Cir.
1991), discussed further infra. To dlow thejury to congder other circumdiances, i.e, pre-seizure events,
dlowsthejury toengagein perfect hindsght andysisof what the palice officer could have done, rather than
whether what he or shedid wasreasonable under theimmediate ambient conditions. Thistypeof hindaght
andyds thesedircuitsreason, isforbidden by the objective reasonableness tandard required by Graham
Although accepting that 20/20 hindsight isirrelevant to the Grahamanalysis, other federa circuits
nonethel ess have refused to confine the excess veforce determination to aspecific point intimeor time
period.

In Deering v. Reich, 183 F.3d 645 (7" Cir. 1999), Reinhold Dearing wasfatally shot by deputy
sheriff JamesRech. Thefactsreveded that awarrant wasissued for thearrest of Deering for faling to

aopear a ahearing on an earlier charge of misdemeanor property damage. Threedeputy sheriffswent to
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Dearing’'shomeonhisfaamtoares hima 12:45am. They parked their police cruisarsout of aght. On
foot, they gpproached thehomested thfully and looked through thewindow of Deearing’ sbedroomwhere
he wasadeep. Deering got up and went to the back door to inquire who wasthere. The officers
goparently identified themsdlves. Deering retrieved hisshotgun and the deputiestold him to put it down.
Eventsaccd erated and Deering moved out of thehouseand into theyard. Deering gpparently shot & one
of the officersand Reich shot Dearing. Dearing’ sestate sued the deputy sheriff for violation of Deering's
Fourth Amendment rights.

Oneof theprincipa issuesin Dearing waswhat rolethe* pre-seizuré” momentsleading uptothe
use of deadly force played under the reasonabl eness gandard of the Fourth Amendment. Thetrid judge,
in ddivering hisingructionsto thejury, prohibited thejury from consdering virtudly al pre-seizure
evidence. TheDeering Court disagreed withthe Digtrict Court’ sredtrictiveinterpretation of thetotality
of the circumstances test in Graham. It stated:

Thetotdity of the circumstances cannot be limited to the precise moment when Deering

discharged hiswegpon.  That Deering fired ashot isavery important factor; perhapsthe

jury could easily concludethat it wasthe controlling factor, but it isnot the only relevant

factor, inevauating the conditutiondity of Relch'sresponse, which aswe havenoted was

to discharge 11 rounds of ammunitionin Deering'sdirection. If Deering'sfiring ashot

werethe only factor, wewould hardly need atrid.  And, infact, thetrid judge did not

takethisextremeview; tesimony wasnot limited to the shootingadone. Someevidence

was admitted about mattersthat occurred prior to the shooting as part of the "totdity of

thecircumstances" aphrasewhich, initsdf, ordinarily giveslaw enforcement officersa

good dedl of discretion.  Infact, the phraseis most often used to provide judtification for

paliceaction; usudly thetotality of the drcumstances encompasses somefact or another

which validatesasearch, asaizure, or such thingsasthe reasonablenessof forceused to

caryoutanared. Itindudesinformationwhichtheofficer had a thetimeof hisactions
but not information uncovered |ater.
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Id. a 649-50. The Deering Court placed the Graham reasonableness standard in the context of the
Supreme Court’ srecognition in Garner that the Fourth Amendment interests of theindividua must be

bal anced with law enforcement necessity. TheDeering Court eaborated: Reasonablenessdependson
theinformation the officer possessesprior to and a theimmediatetime of the shoating; the"knowledge,
factsand circumstances known to the officer at thetime he exercised his split-second judgment asto
whether the use of deadly forcewaswarranted.” Reasonablenessis evauated from the officer's perspective
a thetime, nat with 20/20 hindsaght. What Deputy Reich knew about Desring and the basisfor the warrant
would ssemtofdl within these parameters. After dl, we can only assume police do not gpproach thearrest
of ajaywalker and a cop killer in the same fashion.

Id. at 650 (citations omitted).
The Court then discussed Garner and its balancing consideration:

[T]he Court [in Garner] cond dered the congtitutiondity of a Tennessee satutewhich
authorized the use of deedly force againgt an unarmed, nondangerousfleaing suspect. In
finding thegtatute uncondtitutiond, the Court specificaly rgected theideathat the Fourth
Amendment has nothing to say about how asaizureismade. Rather, inlanguagewhich
iscited over and over, the Court said that in order to determinethe congtitutiondity of a
sazure, onemud "ba ancethe natureand qudity of theintruson on theindividud's Fourth
Amendment interessagaing theimportance of the governmentd interestsdlegedtojudtify
theintrusion." At 8, 105 S.Ct. 1694, quoting United Sates v. Place, 462 U.S. 696,
703, 103 S.Ct. 2637, 77 L.Ed.2d 110 (1983). In the balancing, "it is plain that
reasonabl eness depends on not only when asaizureismede, but dso how it iscarried out.”
471 U.S. at 8, 105 S.Ct. 1694.

Id. at 650-51. The Deering Court substantiated thisview, by examining Brower v. County of Inyo,
884 F.2d 1316, 1318 (9" Cir. 1989), and explained:

... Brower involved aroadblock conggting of an 18-wheder st up acrossa2-laneroad
out of 9ght around acurve with the headlights of apolice car trained on the gpproach so
asto blind an oncoming driver. Brower, afleaing suspect, dammed into the roadblock.
Theprimary issueinthe casewaswhether the driver'sdeath condtituted asaizure, and the
unanimousconclusonwasthat itdid. But theissue remained asto whether thesaizure
wasreasonable.  Onremand [from the Supreme Court in Brower v. County of Inyo,
489 U.S. 593, 109 S. Ct. 1378, 103 L.Ed.2d 628 (1989)], the Court of Appedsfor the
Ninth Circuit assumed the high-speed chase which preceded the crash into the roadblock
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arguably condtituted as a matter of law asubstantia threet to the officers which would
justify the use of deadly force. Nevertheless, the court said,

[ T]hereremansthe question whether such force was necessary to prevent
theescape. Necessity isthe second prerequisite for the use of deadly
forceunder Garner. Thenecessity inquiry isafactua one: Dida
reasonable non-deadly alternative exist for apprehending the suspect?

Id. at 651 (citing Brower, 884 F.2d at 1318). “Applied to our case [ Deering], both the time and
manner of the execution of the warrant are part of the totality of the circumstances.” Id. Seealso
Alexander v. City and County of San Francisco, 29 F.3d 1355, 1357 (9" Cir. 1994).
TheDeering Court dso refusad to redtrict the totdity of the arcumstances becauisein other cases
within the samedrcuit, the underlying crime could sometimesbe afactor in determining whether the police
acted reasonably inusing deadly force. Specificto Deering, the Court assessed whether the basisfor
the warrant, i.e., that it was issued for amisdemeanor, could be consdered by thejury. Noting that
Graham contemplated consideration of the severity of the underlying crime, Deering stated:

Estate of Starks v. Enyart, 5 F.3d 230 ([ 7" Cir.] 1993), involved both theissue of
the underlying crime and therdlevance of thepoliceconduct. Congdering bothissuesin
the context of an officar'sdam of quaified immunity from suit, we sad thet an officer may
usedeedly force"only to saize afleaing fdon who has committed aviolent crime or who
presentsanimmediate danger totheofficer or others™  Recognizing that officersmay use
deadly force to protect themsalves "even after choosing arisky course of action,” we
neverthdessfound it relevant to the andyssthat the officersknew "that the underlying
crime was not accomplished violently." [Id. at] 233. Againwe pointed out that it is
necessary to baancetheintruson with the countervaling governmentd interestsat take.

Inthe context of fleaing feons, what that meant to uswasthenot very revolutionary idea
thet deedly forceisalowed againg vidlent flesing feonsin part because they haveforfated
theright to alessintrusve saizure and thet fleaing fd onswho have not resorted to violence
have aright to lessintrusive seizures. But we continued:

If afleaing feonisconverted toa"threastening” fleaing felon soldy based

ontheactionsof apaliceofficer, thepolice should not increasethe degree
of intrusveness. Inother words, wehave no countervaling governmenta
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Interest in unreasonabl e police conduct that would justify agreater
intrusion on the individual's rights.
[Id. at] 234.

A further sampling of our casesillugtrates our usud view of totdity of the crcumstances.
In Jaffee v. Redmond, 51 F.3d 1346 (7th Cir. 1995), Officer Mary Lu Redmond
responded to areport of afight a an gpartment complex. When shearrived & the scene,
Ricky Allen was chasing and poisad to b another man with abutcher knife. Because
aperson'slifewasin danger, Redmond fired, killing Allen. A jury awarded Allen's
surviving family members $545,000.  Although weremanded the casefor anew trid on
other grounds, wegpproved anindructionwhich said that thejury should consder "dl the
factsand circumstances with which Mary Lu Redmond was confronted.” InPlakasv.
Drinski, [19 F.3d 1143, 1148 (7" Cir. 1994)] adeputy sheriff [Drinski] was confronted
withamean [Plakas] menacing himwith afireplace poker and threatening him with deeth.
Thedeputy shot and killed theman. Inevauating thedidtrict court'sgrant of summary
judgment, relying on Tomyv. Voida, 963 F.2d 952 (7th Cir.1992), we said that in
determining reasonableness, we" carve up theincident into ssgmentsand judgeeach on
its own terms to see if the officer was reasonable at each stage.” 19 F.3d at 1150.

Deering, 183 F.3d at 651-52. See also Menuel v. City of Atlanta, 25 F.3d 990 (11" Cir.

1994)(citing Plakas with approval).
The Deering Court summarized Seventh Circuit precedent as follows:

These cases—-and otherstoo numerousto relate--mean that what Deputy Reich knew at
thetime--about Deering, hiscrime, and thewarrant, and hisperception of the danger he
and the ather deputieswerein—-wasreevant to the eva uation of the reasonablenessof his
conduct. In addition, the balancing required by Garner requires alook at the
countervalling governmentd interest in serving thewarrant on Dearing, whichwould indude
thetimeand manner inwhichitwasserved. Findly, of course, dl of the eventsthat
occurred around the time of the shooting are relevant. In other words, the
totaity of thedrcumgtancesiswhat mus beevauated. Whenacaseistriedtoajury, the
evaluation of those circumstances must be left to that jury.

Id. at 652.

In K. Hilairev. City of Laconia, 71 F.3d 20, 26 (1* Cir. 1995), the Court expresdy reected

setting atime frame on the totality of the circumstances test, stating:
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We. .. rgect defendants andysisthat the police officers actions need be examined for
"reasonableness’ under the Fourth Amendment only a themoment of theshooting. We
believethat view isincons stent with Supreme Court decisonsand with the law of this
Circuit. The Supreme Court in Brower v. Inyo, 489 U.S. 593, 109 S.Ct. 1378, 103
L.Ed.2d 628 (1989), hdd that onceit hasbeen edtablished that aseizure has occurred, the

court should examine the actions of the government officials leading up to the seizure.

The Court held that petitioners decedent was " seized" when he crashed into apolice

roadblock sst upin order to stop hisflight. "Wethink it enough for asaizurethet aperson

be sopped by thevery indrumentdity setin motion or put in placein order to achievethat

result.” 1d. & 599, 100 SCt. at 1382. The Court remanded the causefor adetermination

of whether the seizure was "unreasonable" in light of petitioners alegationsthat the

roadblock had been set up in such amanner asto belikey to kill the decedent. Id. . . .

In Abrahamv. Raso, 183 F.3d 279 (3rd Cir. 1999), the Court of Appealsfor the Third Circuit
reversed the granting of summary judgment to apolice officer on theissue of excessiveforce. In
Abraham, the estate of Robert Abraham sued police officer Kimberly Raso after she shot and killed
Abrahaminamadl parkinglat ashetried to escape after baing caught shoplifting from aMeacy’ sdepartment
dore. Raso clamed that she shot Abraham only after hetried to hit her with hiscar asshetried to block
hispath. The estate dlamed that Abraham was shot from the Sde, not thefront of the car, demondrating
that the police officer’ slifewasnot in danger. Thecdamwas that excessve forcewas used to capture
Abrahamfor evading arest. TheDidrict Court granted summeary judgment in favor of Raso becausethe
trid judge determined that Abraham wasathrest to the public and it was reesonable for Raso to use deedly
force to apprehend him.

The Abraham Court explained that Grahamrequired consderation of whether the suspect was
athreat totheofficer or public. See183 F.3d a 289. To determinewhether Abraham wasathregat to
the officer or the public required analyss of the eventsleading up to the shooting. The Court rgected the
reasoning of itssgter jurisdictionsthat have excluded pre-saizure events|leading up to the use of deedly

force:
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[W]ewant to expressour disagreement with those courtswhich have hdd that anadlys sof
"reasonableness’ under the Fourth Amendment requires exduding any evidence of events
preceding theactual "seizure." See, e.g., Colev. Bone, 993 F.2d 1328, 1333 (8th
Cir.1993)("we scrutinize only the seizureitsdlf, not the events leading to the seizure');
Carter v. Buscher, 973 F.2d 1328, 1332 (7th Cir.1992)" (" pre-seizure conduct is not
subject to Fourth Amendment scrutiny.”); Bellav. Chamberlain, 24 F.3d 1251, 1256
(10th Cir.1994) (quoting Bone and Carter). TheDidtrict Court alluded to Smilar cases
confining the reasonableness inquiry to the moment the officer used force.

Basad onthese cases, we gpparently should not consider any of thedircumstances
before the moment Abraham wasactually struck by Raso'sbullet becauise, following
Californiav. Hodari D., 499 U.S. 621, 111 S.Ct. 1547, 113 L.Ed.2d 690 (1991),
asugpect isnot saized until he submitsto the police's show of authority or the police
subject him to some degree of physical force. Bone, Carter, and Bella might be
understood as only excluding evidencethat helpsthe plaintiff show theforce was
excessive, so on thismorenarrow reading, we could consider Abraham's pre-seizure
conduct if it undermines the estate's case. But even apart from the problematic
judtification for such adidtinction, thereare congderable practicd problemswithtryingto
wrest from acomplex series of eventsdl and only the evidence that hurts the plaintiff.
(What do we say about Abraham'sinching forward before he began accelerating?
Asuming theinching occurred, doesit help him by showing heredly did not want to hit
Raso and wasjust wondering whether shewould shoot when hedrove past her, or does
it show that he weighed hisoptions and decided hewould hit her?  If theevidencecan
only be consdered on thelatter interpretation, should alimiting indructionbe available
uponrequest?) Inany event, ancethe casespurport to exclude dl pre-seizure conduct
and do nat expresdy draw any ditinction between who the evidence hdps, our discusson
will assume the rule applies generally to all pre-seizure conduct.

*The Deering Court may have subsequently clarified the holding of Carter. See 183 F.3d at
650. Deering explains:

InCarter, . .., weindicated that the proper inquiry iswhether theforce
used wasreasonableinthetotality of the circumstances, not “whether it
wasreasonablefor the policeto createthe circumstances.” At 1331.
Reading Carter inthe context of other cases, however, wethink themost
that can be said, for purposes of our casg, isthat Carter reinforcesthe
concept, whichwewill discuss|ater, that the deputies did not need to
condder dl feasbledternativesin sarving thewarrant on Deering. But
that is not the same as saying that any specific dternativeis per se
reasonable.
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Wergect the reasoning of Bone, Carter, and Bella because we do not see how these
cases can recondile the Supreme Court's rule requiring examination of the "totdity of the
drcumdtances' with arigid rulethat exdudes dl context and causes prior to the moment
thesaizureisfindly accomplished. "Totdity" isanencompassngword. Itimpliesthat
reasonablenessshould besengtiveto dl of thefactorsbearing onthe officer'suse of force.

Abraham, 183 F.3d at 291. The Abraham Court was particularly critical of such atimerestriction
because it isimpractical in application:

A morefundamentd pointisthat it isfar from dear what drcumdances, if any, are
|eft to be cons dered when eventsleading up to the shooting areexcluded. How isthe
reasonableness of abullet striking someoneto beassessad if not by examining preceding
events? Do youindudewha Raso saw when she squeezed thetrigger? Under a leest
someinterpretationsof Hodari, Abraham evidently was not seized until after the bullet |eft
the barrd and actudly struck him.  SeeHodari D., 499 U.S. a 630, 111 S.Ct. a 1552
(dissenting opinion)(suggesting that under themgority'sandys's, theremay beno seizure
when the palice shoot and miss).  If we accept both thisinterpretation of Hodari aswell
astherulethat pre-saizureconduct isirrdevant, then virtualy every shooting would gopear
unjustified, for we would be unable to supply any rationale for the officer's conduct.

Courtsthat disregard pre-seizure conduct no doulbt think they could avoid this
problem. But evenrgecting therigorousinterpretation of Hodari, courtsareleft without
any prinapledway of explaningwhen"pre-sazure’ eventssart and, consequently, will not
have any defensible justification for
why conduct prior to that chosen moment should be excluded.

The Supreme Court has dlowed events prior to aseizure to be consdered in
analyzing the reasonableness of the seizure. In Brower, the Court remanded for a
determination of whether the police acted reasonably in constructing aroadblock used to
seizeasuspectinacar chase. The sugpect's edtate dleged that the police designed the
roadblock inaway likdy tokill by placing atractor trailer behind acurveand directing car
headlightsto blind the suspect as he rounded the curve. Brower, 489 U.S. at 599, 109
S.Ct. a 1383. Under theandydsencouraged in Bone, Carter, and Bdla, preparations
predating themoment of saizure, i.e,, themoment the car actudly collided with thetractor
trailer, must be barred from consideration. But if preceding conduct could not be
congdered, remand in Brower would have been pointless, for the only basisfor saying
the seizure was unreasonable was the police's pre-sai zure planning and conduct. Hodari
itself cited Brower but did not suggest the Supreme Court wasnow rejecting Brower
'simplication that pre-seizure conduct is relevant to the reasonableness of a seizure.
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We agree with the Firgt Circuit which concluded that Bone, Carter, and other
courtsfollowing their ruleare mistaken and misread Hodari when they suggest thecase
supportstheir rule. Asthe First Circuit explained:

[T]hequestionin[Hodari | was not whether the saizure was reasonable,
whichrequiresan examination of thetotdity of the circumstances, but
whether there had been aseizureat al. Wedo not read thiscase as
forbidding courtsfrom examining circumstancesleading up to asaizure,
onceit isestablished that there has been asaizure. We understand
Hodari to hold that the Fourth Amendment does not comeinto play
unless there has been a seizure ...

S. Hilaire, [71F.3d a 26, n. 4]. Insum, wethink al of the eventstranspiring during
the officers pursuit of Abraham can be consdered in eva uating the reasonabl eness of
Raso'sshooting.  Cf. Rowland v. Perry, 41 F.3d 167, 173 (4th Cir.1994) ( "The better
way to assessthe objective reasonableness of forceistoview itinfull context, withaneye
toward the proportiondity of theforcein light of al thedrcumdances  Artifidd divisons
in the sequence of events do not aid a court's evaluation of objective reasonableness.”).

Id. at 291-92.

The Abraham Court did recognizethat not al pre-saizureeventsor factsareequaly relevant or
important and somemay be so attenuated that they have no connection to apolice officer’ suseof force.
See 183 F.3d at 292. “But what makesthese prior events of no consequence are ordinary ideas of
causation, not doctrine about when the seizure occurred.” 1d.

In Jacksonv. Sauls, 206 F.3d 1156, 1170 (11" Cir. 2000), the Court also rejected abright line
rule:

thisCourt hascond uded that “ Fourth Amendment jurisprudencehas staked nobright line

for identifying forcesasexcessve,” that “[t]he hazy border between permissible and

forbidden forceismearked by amultifactored, case-by-casebdancing te,” and “[t]hetest

requiresweighing of al the circumstances.” Smithv. Mattox, 127 F.3d 1416, 1419
(11" Cir. 1997).
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Despitethe split within thefederd drcuits thefederd courtsof gpped universally accord deference
tothe nature of stuationswhen apolice officer iscalled upon to determine whether deadly force should
be used and, therefore, prohibit 20/20 hindsight inquiry of those Stuations. In Roy v. Inhabitants of the
City of Lewiston, 42 F.3d 691 (1% Cir. 1994), the Court affirmed the Didtrict Court’ sgrant of summary
judgment to adefendant police officer in the context of 281983 daim of excessveforce. Thefactswere
undisputed. Two policeofficers, including an officer Whaen, ansvered adomestic violencecall a the
home of Michadl Roy. Roy’ swifetold the police when they arrived that Roy had two knifesand that he
told her hewould usethem on the police officersif they approached him. The police officerswent to the
backyard where they found Roy lying on the ground. Roy, who wasdrunk, became angry when he
learned from the officers on the scenethat another officer wason hisway to serve Roy withasummons
basad on acomplaint filed by another woman whom hedlegedly struck earlier thesameday. Thethird
paliceofficer arrived and read Roy hisMirandarights. Roy refused to acoept the summons so the police
officer pushed it into Roy’ spocket. Roy got upset went into the house, got two stesk knives, and came out
of thehouseflalling hisarms, knivesinhand. Theofficersretreated backwardsand gavewarnings. They
meade attemptsto distract Roy and disarm him. Roy then lunged toward Whaenand hisfelow officer.
Whalen shot Roy twice.

Roy did not disputethat these eventshappened. Rather, he dlaimed that the police officerswere
not properly trained in dternative methods of using non-deadly force. Anexpert on police procedure
submitted an &ffidavit stating thet the police officers should have used mace, but they did not becausethe
policeforce does not supply macetoitsofficers. Hewent further to say the police officers should have

dayed a least 20 feet away from Roy, according to proper procedures, but thet they wereonly afew feet
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awvay. Incomparing common law negligenceto the Fourth Amendment reasonablenesssandard, the Court
of Appeals stated:

the Supreme Court'sstandard of reasonablenessiscomparatively generoustothepolice
incaseswherepotentid danger, emergency conditionsor other exigent crcumstancesare
present. In[Graham], the Court said that the " cal culus of reasonableness’ must make
"alowance" for the need of police officers "to make split second judgments--in
crcumgancesthat aretense, uncertain, and rapidly evolving--about theamount of force
that isnecessary inaparticular Stuation.” Id. at 396-97, 109 S.Ct. at 1871-72. Cf.
Daniels v. Williams, 474 U.S. 327, 106 S.Ct. 662, 88 L.Ed.2d 662 (1986)
(negligence not a due process violation).

Also pertinent isthe Court'smore generd statement in Andersonv. Creighton
addressed to qudified immunity for aFourth Amendment violaion. The Court used asits
gandard the "reasonable officer" and what " could reasonably have been thought lawful”
by suchan officer, 483U.S. at 638, 107 S.Ct. at 3038, terms suggesting ameasure of
deference. The Court then quoted earlier decisonssaying thet immunity protects”dl but
the plainly incompetent or thase who knowingly violatethelaw™ or thosewho act where
"the law clearly proscribed the actions’ taken. 1d. at 638-39, 107 S.Ct. at 3038. See
also Malley v. Briggs, 475 U.S. 335, 343, 106 S.Ct. 1092, 1097, 89 L.Ed.2d 271
(1986) (qualified immunity leaves "ample room for mistaken judgments”).

What these precedents dictateisthis whether substantive ligbility or qudified
Immunity isat issue, the Supreme Court intendsto surround the police who make these
ornrthe-gpot choicesin dangerous Stuationswith afairly wide zone of protectionin close
cases. Dedisonsfromthisaircuit and other arcuitsare conastent with that view. Andin
close cases, ajury does not automatically get to second-guessthese life and death
decisons, even though the plaintiff hasan expert and aplausble clamthat theStuation
could better have been handled differently.

Roy, 42 F.3d at 695.
After this background analysis, the Court held:
wethink that the district court properly granted summary judgment on the section 1983
daminfavor of Whaen. Perhapsajury could rationdly have found that Whaen could
have done abetter job; but in our view ajury could not find that his conduct was so

deficient that no reasonable officer could have made the same choice asWhaden—in
arcumgtancesthat were assuredly “tense, uncertain, andrgpidly evolving. .. .” Graham,
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490U.S.a 397,109 S. Ct. & 1872. Put differently, Whaen' sactions, evenif mistaken,
were not unconstitutional.

Id. at 695-96. The Court then conceded:
We have labored over this single point--the Supreme Court's objective reasonableness
gandard--without any hope of articulating amore concrete or precise glossof the Court's
language. Whét can be said isthat the term reasonablenessisused in different waysin
different contexts; and in thisone--the use of deadly force by the policein dangerous
gtuations--the Supreme Court has dlowed more latitude than might be cusomary ina
ampletort caseinvolving cardessdriving. Termslike"plainly incompetent” or concepts
likewhat "areasonableofficer could havebdieved" areinherently generd, but they add
nuance and provide a sense of direction.
Id. at 696.
The slandard st forth by Roy has been gpplied by the other federd courts of apped. See Katz
v. United Sates, 194 F.3d 962, 968-69 (9" Cir. 1999)(“ To resolve the merits of an excessiveforce
dam, the question iswhether areasonable officer could have bdieved that the force used was necessary
under thecircumgtances’ or in other words“[a]n officer cannot have an objectively ressonable bdlief that
the force used was necessary . . . when no reasonable officer could have believed that the force used was
necessary); cott v. Digtrict of Columbia, 101 F.3d 748, 759 (D.C. Cir. 1997)(“[ T]he proper question
for thejury iswhether ‘the excessveness of theforceis so gpparent that no reasonable officer could have
believedin thelawfulnessof hisactions ”)(citationsomitted); Lennonv. Miller, 66 F.3d 416, 425 (2d
Cir. 1995)(“no rationa jury could havefound that the force used was so excessivethat no reasonable
officer would have made the same choice”).
Tothisend, it has been recognized that dternative strategies the police officer could have used

before effecting deadly force do not necessarily mean that the strategy chosen wasunreasonable. See

Deering, 183 F.3d at 650 (whether the force was necessary under thetotaity of the circumstances does
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not necessarily mean “whether it was reasonable for the police to create the circumstances’ or thet the
police must consder dl viabledternatives before engagingin deadly force); Scott, 101 F.3d at 759 (“a
plaintiff cannot demondrate excessveforceif themode of arrest isonethat areasonable officar might have
applied”); Hegarty v. Somerset County, 53 F.3d 1367, 1377 (1% Cir. 1995)(courts should not
determine which strategy was the most prudent but rather whether the strategy chosen was); Scott v.
Henrich, 39 F.3d 912, 915 (9" Cir. 1994)(“the appropriate inquiry is whether the officers acted
reasonably, not whether they had lessintrusvedternativesavailabletothem”); Plakas, 19 F.3d at 1149
(“The Fourth Amendment does not require officersto usethe least intrusive or even lessintrusive
dternativesinssarchand ssizurecases. Theonly test iswhether what the police officersactually did was
reasonable. Wedo not believethe Fourth Amendment requiresthe use of theleast or even alessdeadly
alternative so long as the use of deadly force is reasonable”)(citations omitted)).

| think itimpracticd to confinethe“tatdity of thedrcumgtances’ toaparticular period of time. The
redity isthat the U.S. courts of gpped that have attempted such aconfinement, despite taking greet pains
to assart that theonly arcumstancesthat are used to determineressonabll enesswhen deadly forcewas used
Isat themoment, or just prior to, the deedly force being gpplied, nonetheessrely on pre-saizurefactsand
activitiesto meketheir determination asto whether excessiveforcewas used. Without referencetoand
consideration of pre-seizure events, no context for reasonableness evaluation of the totality of the
adrcumsgtancescan beilludrated. How dseisthejury to underdand the settinginwhich theforcewasused
ultimatdy? How dseisthejury to acquirethefactsknown to, or which should have been known by, the
defendant police officer at the moment the force was used? Those samefactsarevitd for thejury to

determine whether areasonable police officer in the ambient Stuation at issue would have used deadly
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force. Indead, theshortaghtednessof themgority'sand Respondent’ spositionisreadily goparent inlight
of the Deering Court’ srecognition that pre-seizure events might very well be needed by a defendant
policedfficer to provehisor her useof deadly forcewasressonable under thetotdity of thedrcumstances

Furthermore, astandardized timeframeor line of demarcation for considering deadly force
reasonablenesswould be contrary to the spirit of Grahamin that it would foreclose amyriad of other
factors Graham contemplates as gpt for congderation, i.e. assessing the suspect’ s danger to the public
or the officer, the severity of the crimethe suspect alegedly committed, and the suspect’ sactionsin hisor
her atempt to evade arest. Some of the facts necessary to make these determinationswill not arise
necessarily at the moment thedeadly forceisused. Indeed, as noted supra, Graham recognized that
adrict definition for assesang reasonabl enessunder the Fourth Amendment would bean exeraseinfutility.
Rather, the numerousfactors conddered must be placed on ascdein order to bdancetheindividud’s
Fourth Amendment rights against law enforcement needs.

Indeadly force caseswhereindividua sarekilled, they obvioudy areunavailableto givetheir
account of the drcumstancesleading up to their “saizure” Assuch, scrutiny of thefactsand pre-seizure
eventsisnecessary toreinforcetheintegrity of thelega process, aswell aslaw enforcement generaly, and
to ensurethat justiceisserved during trid. See Scott, 39 F.3d at 915. This meansthe presentation of
witnesses, physica evidence, medica reports, and other evidence will be needed to assessthe credibility
of the surviving police officer’ s account of thefacts. Seeid. The courts cannot Ssmply accept the
drcumdtances of theincident as offered by the defendant survivor. Seeid. Theentire purposeof thetrid
isfor thejury to determinethe credibility and weight of facts as presented by both sides, and makeits

determination of whether deadly force was reasonable under the totality of the circumstances.
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| would hold, therefore, thet thetrid judge erred in his supplementa ingructionsby confining the
jury's consderation of thetotdity of the circumstancesto the moment the shot wasfired and that such
ingruction prejudicialy impactedfair consderation of Petitioner’ sclaims. Theremay becircumstances
where, regardlessof what transpired before the shooting, that asuspect’ sor individual’ sactions at the
moment just before the shooting would give an officer reason to believe that deedly force was necessary.
Seee.g., Frairev. City of Arlington, 957 F.2d 1268, 1276 (5" Cir. 1992). Indeed, “[t]he Fourth
Amendment does not require police officersto wait until asuspect shootsto confirm that aseriousthreat
of hamexids” Hlliott, 99 F.3d a 643. Thisdetermination, however, ismade upon consderation of the
totality of the relevant circumstances.

[1.
A.

Petitioner arguesthat thetria court erroneoudy grantedthemationinlimineto exdudethe police
guidelines because whether the guidelines are probative, and thus relevant, to the counts of gross
negligence, battery, and to theviolation of hisavil rightsunder Artidle 26 of the Maryland Declaration of
Rights mugt be assessed individudly. Ingtead, inthiscase, thetrid judge granted themaotioninlimine as
ablanket prohibition to theadmission of theguiddineswithout first making anindividua assessment of
probity and relevanceasto each cause of action.”® | agreewith Petitioner that “ andysisof the probative
vaue of the excluded evidencefor each count isdifferent” and that thetrid judge should have assessed

whether the guidelines were probative as to each cause of action.

Thetrid judgesruling onthemoationinlimine becamethe overruling substantive basisfor his
evidentiary rulings on the same or related evidence when offered at trial.
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Respondent argued to this Court that the Fourth Circuit has prohibited theintroduction of police
procedures and guiddines, apasition the mgority here gppearsto accept (Mg. op. a 20-21). Heargued
that, in light of these cases, such guiddinesareirrdevant to thejury’ sassessment of whether deadly force
was reasonable or whether the police officer acted in self-defense and that we should hold that such
guiddinesareinadmissbleper s Moreover, asto the gross negligence daim, Respondent asserted that
evenif thepaiceguiddineswererdevant, heisimmunefrom suit under thequdified public offiad immunity
doctrine.

B.
Article 26

| would digposeof thissub-issuewith rdaive brevity inlight of Part |1 of thisdissent. ThisCourt
frequently has cong dered police procedures and guidelinesin determining whether police activity was
reasonable under given circumstances. Seee.g., Williamsv. Mayor & City Council of Baltimore,
359 Md. 101, 139-40, 753 A.2d 41, 61-62 (2000); Albrecht, 336 Md. at 502-03, 649 A.2d at 349-50;
Boyer v. Sate, 323 Md. 558, 591, 594 A.2d 121, 137 (1991).

Indeed, the Supreme Court’ s holding in Garner was based partialy on consderation of police
procedures. InGarner, the Court held that the common law rule enabling officersto use dl necessary
means, including deedly force, to effect an arrest of afleeing felonwasunconditutiond particularly “when
viewed in light of the policies adopted by the police department themsalves’ which narrowed the
arcumstances of when deadly force could be used as compared to thecommon law. See471U.S & 18,

105 S. Ct. at 1705, 85 L.Ed.2d at 14.
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Federd courts of gppedshave determined, in excessveforce contexts, thet police proceduresare
admissiblein determining whether police actionswerereasonable. Seel.udwigv. Anderson, 54 F.3d
465, 472 (8" Cir. 1995)(“ Although these* police department guidelines do not creste acondtitutional
right,’ they arerdevant to theanadysisof conditutionaly excessveforce’ )(citationsomitted); Scott, 39
F.3d at 916 (police procedures are admissbleif they are germaneto thereasonablenessinquiry inan
excessiveforceclaim); Samplesv. City of Atlanta, 916 F.2d 1548, 1551 (11" Cir. 1990)(proper for
expert to testify to law enforcement standard for exercising deadly force); Kladisv. Brezek, 823 F.2d
1014, 1019 (7" Cir. 1987)(expert could testify on proper police procedures for disarming suspect in
excessiveforcecase); Perazav. Delameter, 722 F.2d 1455, 1456 (9" Cir. 1984)(trial judgedid not
commit error in admitting canine policy in excessive force case).

Neather themgority nor the Respondent has convinced methat Fourth Circuit precedent issettled
on the issue of whether police procedures are inadmissible per sein excessive force cases. In
Greenidge, 927 F.2d a 791, 793 the Court of Apped sfor the Fourth Circuit held that the Ditrict Court
did not abuseitsdiscretion in prohibiting the plaintiff from introducing police proceduresto show thet the
defendant police officer’ sdeviance from police procedures may havelead tothe use of deedly force. In
particular, the police procedures at issue related to night time progtitution arrests. The police officer
observed anillegd sex act in progress. With her badge displayed, she opened the car door and identified
hersdf asapaliceofficer. Sheordered thetwo occupantsto placetheir handsinview. Nether complied.
Thepaliceofficer drew her revolver, pointed it into the car, and repeated her indructions. The plaintiff then
reached for an object from behind the seet. The object the officer thought was a shotgun turned out later
to beawooden nightgtick. Theofficer fired her gun and shat the plaintiff, causing him permanent injury.
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The plaintiff dlegedthat the police officer should have caled for back-up before making the arrest and
should have used aflashlight in accordance with police procedures.

Infocusing on the Graham Court’ semphas son the moment when the police officer makesthe
gplit-second judgment to usedeadly force, the Court held “ weare persuaded that eventswhich occurred
before[the officer] opened the car door and identified hersdlf to the passengers are not probative of the
reasonableness of [the officer’ 5] decisonto firethe shot. Thus, the eventsare not relevant and are
inadmissble” Greenidge, 927 F.2d at 792. SeeElliott, 99 F.3d at 643-44 (gpproving and applying
Greenidge' s reasoning); Drewitt v. Pratt, 999 F.2d 774, 779 (4" Cir. 1993).

In Kopf v. Syrm, 993 F.2d 374, 378-80 (4" Cir. 1993), however, the Court reversed the District
Court’ sgrant of summeary judgmentinfavor of the defendant paliceofficers. InKopf, threepaliceofficers
chased down arobbery suspect, Anthony Casdlla. The police officers used various meansto subdue
Ca=dla, induding adapjack and an attack dog named “Iron.” Casdlawas severely beaten and suffered
frommultipledogsbites. He suffered permanent menta disabilitiesfrom which he never recovered. He
filed suit againg thepalice officers. During thependency of thecase, hewaskilledin prisonwhilesarving
the sentence for the robbery conviction. His mother, Ada Kopf, was substituted as plaintiff.

The Didrict Court granted the defendants motionin limine that two of the plaintiff’s expert
witnesseswould not be permitted to tedtify asto the sandard of how to use apolice dog nor on the proper
useof dgpdicks Theplaintiff wasthenforced a trid to cal oneof the defendant police officarsto examine
him on the use of the dog and the dgpgtick. Ms Kopf aso introduced palicelesson planswhich stated thet
the police should not drikethe aggressor’ s head, neck, or throat. Thetrid judge permitted the defendant

officersto cdl inthar case the author of the lesson plansto tetify that the police may be ableto hit an
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aggressor’ shead if necessary onrare occasions. The plaintiff’ sexpertstheresfter werenot dlowed to be
called to rebut the author’ s assertions. The jury found in favor of the defendants.

On gpped, the plaintiff argued that her two experts-- Thomas Knatt, aretired canine unit trainer
for the Bdtimore City palice, and Robart diGrazia, former Montgomery County, Maryland, Chief of Police
-- would havetedtified thet the moddlities of deedly force used by the palice officerswere excessvein light
of accepted police practices on the use of dogs and slapsticks. The Court of Appeals reversed:

The district court held that the excessive force standard-- "objective
reasonableness’ --iscomprehensibleto alay juror and that expert testimony would
therefore not assist the trier of fact. . .

Asagenerd propogtion, the" objectivereasonableness' andard may becomprehensible
toalay juror. Ontheother hand, any "objective’ test impliesthe existence of agtandard
of conduct, and, where the standard is not defined by the generic--a reasonable
person--but rather by the specific--areasonable officer--itismorelikely that Rule 702's
[of the Federal Rulesof Evidence] line between common and specidized knowledgehas
been crossed.

Thedigtrict court ssemsto have deduced ablanket rule that expert testimony is
generdly ingppropriatein excessveforce casesfrom\WdIsv. Smith, 778 F.Supp. 7 (D.
Md.1991). Tothe contrary, expert testimony has often been admitted in such cases.
Davis v. Mason County, 927 F.2d 1473, 1484-1485 (9th Cir.), cert. denied, 502
U.S. 899, 112 S.Ct. 275, 116 L.Ed.2d 227 (1991); Samplesv. City of Atlanta, 916
F.2d 1548, 1551-1552 (11th Cir. 1991); Kerr v. City of West Palm Beach, 875
F.2d 1546, 1551 (11th Cir. 1989) (expert testimony concerning expected dog biteratios
in canineunits); Kladisv. Brezek, 823 F.2d 1014 (7th Cir. 1987). Nonetheless, a
blanket rulethat expert testimony isgenerdly admissiblein excessiveforce caseswould
be just as wrong as a blanket rule that it is not.

Thefactsof every casewill determinewhether expert tetimony would asst the
jury. Whereforceisreduced toitsmog primitiveform--the bare hands--expert testimony
might not behdpful. Add handcuffs agun, adgpjack, mace, or someother tool, and the
jury may sarttoaskitsdf: whatismace? whatisan officer'straning on usng agun?
how much damage canadgpjack do? Answering these questions may often be asssted
by expert testimony.
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A dogisamore specidized tool thanagun or dapjack. How totrain apoodle
togtor roll over isnot everyday knowledgeand could beexplained by anexpartinacase
whereit wasrelevant. How to train and use apolice dog are even more obscure skills.
Both Knott and diGraziawere qudified to testify about thisgpedidized knowledge by their
long experience.

diGrazidsproffered tetimony about the use of dgpjacksisadosr issue. A dub
and the damageit can causewhenit drikesaperson'shead are easly understood by most
laymen. Still, diGraziashould dearly have been permitted totestify asto theprevailing
gandard of conduct for the use of dapjacks, evenif he had been precluded fromgivingan
opinion on the ultimate issue of whether the use in this case was reasonable.

Thetotd, inlimineexcduson of Knott and diGrazias testimony was an abuse of
discretion.

Kopf, 993 F.2d at 378-79.

While | do not assay to reconcile these two cases, | note that both Greenidge and Kopf dedlt
with the admissibility of factsthet purported to show that police conduct deviated from policetraining or
operating procedures. Whether thesefactswereto beintroduced viawitnesstestimony or documentsis
not materid to theissue of whether policetraining or proceduresareinadmissible per sebecause, asthe
mgority and Respondent dlaim, they dlow thejury to engagein 20/20 hindaght andlysisof how apolice
officer should have acted in theided, rather than whether the police officer acted reasonably under the
totdity of thecircumgtances. Here, thetrid court ssemingly granted Respondent’ smotioninlimine based
not just on the belief that the guiddineswereirrdevant to the issue of whether the deadly force was
necessary a the moment the shot wasfired, but also becausethetria court was concerned that Petitioner
was attempting to show that a deviation from the guidelines was unreasonable per se.

Inlight of Part I of thisdissent and that police guiddines are often considered asafactor in

determining the reasonableness of police conduct, | conclude that thetria court erred in refusing, & leest
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for thereasons offered, to dlow the guiddinesto be admitted. The previoudy highlighted portionsof the
guiddinesPetitioner sought to admit in the case sub judicewererdevant to and probative of theissue of
whether reasonable forcewas used by Respondent. These procedures are part of aBdtimore City police
officer’ songoing training.** They aid the Batimore City police department in molding the*“ reasonable
paliceofficer.” Theguiddines likethe condderation of pre-sazure eventsdiscussad supra, may not be
regricted nesatly to atempord seting. Incombinationwithother training and experienceinthefidd, they
resonate with the police officer when he or she confrontsadecision to use deadly force, whether that
decigon ismadeten seconds, threeto Sx seconds (as Respondent estimated the critical period to behere),
or ananosecond beforeashot isfired. Assuch, they dso ad lay persons— such asusudly populatea
jury— inagppraising whether apolice officer acted reasonably in caseswheredeadly forceisused. Part
of thet reasonableness, according to theguiddines, isfor thepoliceofficer to determine, under thestuation
he or she faces, when to use deadly force.

A moreredrictivegpproach would beunwise. Whiledeviancefrom palice procedures can beusd
asevidenceto show that the police officer may have acted unreasonably, those procedures might dso be
used to show that he or she acted reasonably. Thiswell may be the case here, where the guiddines
provide the police officers with wide discretion under exigent circumstances.

| sharethetrid court’ sconcern that Petitioner may haveintended to show, through introduction

of the guiddines, that adeviation from police procedures demondratesthat the police officer per seacted

" notethat Respondent explained that part of hisconduct regarding assumption of theready
position, with hiswegpon drawn and amed at “ center mast” of the kitchen closet, asan example of his
training at the Police Academy.
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unreasonably. Police proceduresare not necessarily thegold standard for determining salf-defense, nor
Isadeviancefrom palice proceduresinitsdf acauseof actioninMaryland. Theproper method of placing
In proper context the congderation by ajury of police guiddines and proceduresisby indructing thejury
that they are but some of the many factorsto be congdered and should not d one be deemed dispositive
of the question of reasonableness.

| am not unaware of the many dangerous Stuations police officers confront on adally bass The
policeofficer’ sprivilegeto usedeadly force, however, mugt bebaanced againg adtizen' sright to befree
fromunjudifiedinjury or degth. Oneway to bdancetheseinterestsisfor ajury toweigh rdevant evidence,
fairly presented by both sdes. Thesefactorsmust be balanced and weighed by thejury, not thetrid judge.
Thedetermination of reasonablenessunder the crcumstanceshereisanissuefor thetrier of fact to decide.
See Guerriero v. Sate, 213 Md. 545, 549, 132 A.2d 466, 468 (1957); Baltimore Transit Co. v.
Faulkner, 179 Md. 598, 601, 20 A.2d 485, 487 (1941); Wilson v. Sate, 87 Md. App. 512, 521,
590 A.2d 562, 566 (1991).

C.
Battery

Petitioner assertsthat the per se exclusion of the police guidelineswas error because those
guiddineswererdevant to theissue of Respondent’ sassertion of saf-defensewith regard to hisbaitery
clam. Heargues:

In determining whether or not [Respondent’ g actionswerejudtifiadle sdf-defense
to abattery clam, onecannot look at hisactionsin avacuum. Onecannot clamheis

actingin s f-defensewhen he crestesadanger which necesstatestheact whichhedams
is self-defense.
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TheBdtimorePolice Department Training Bulletin Guiddineson Useof Deedly
Force gatein pertinent part that “[o]fficers must use deedly force only asalast resort,”
“[o]fficersshould try to avoid putting themsalvesin astuation wherethey haveno option
but to usedeadly force” and should * [w]ait for [g] sufficient number of officersto handle
[the] situation without undue force.”

[Respondent’ 5 daim of sdlf-defenseweskenscongderably inlight of hisviolaion
of theGuiddines Clearly, [Respondent] did not avoid putting himsdlf in aStuation where
he had no option but to use deedly force and did not wait for asufficent number of officars
to handlethe Stuation without undueforce. Thecal the officersrecaived indicated thet
they were outnumbered seven to two, and shotshad beenfired. Entering such agtuation
inwhich hewasoutnumbered greatly increasad thelikelihood thet Officer McGriff would
place himsdlf in agtuation where he would use deedly force dueto aperceived need for
sdf-defense. Accordingly, by hisviolation of the Guideines, [Respondent] crested the
drcumganceswhich compdledhimtoactin“ sdf-defense” Furthermore, [Respondent' q
falureto turn on thelightsin an “extremely dark” kitchen aso greetly increased the
likelihood that he would misperceive what wasin the closat and result in [Respondent]
discharging hiswegpon in “ sdf-defense” By not turning on thelightsin the * extremely
dark” kitchen, [Respondent] failed to avoid putting himsdlf inastuationwherehehad no
option but to use deadly force.

Respondent relies on his argument that the guidelines are inadmissible per se under Graham.

Itisfundamentd thet apublic offidd hasnoimmunity if heor shecommitsanintentiond tort. See
Ashton v. Brown, 339 Md. 70, 117, 660 A.2d 447, 470 (1995); Cox v. Prince George's County,

296 Md. 162, 169, 460 A.2d 1038, 1041 (1983). Respondent’ sdefenseto thetort of battery wasthat
it was justified by self-defense.

In Jonesv. Sate, 357 Md. 408, 422, 745 A.2d 396, 403 (2000), this Court noted that the
mgority of Maryland cases relating to sdf-defense have occurred in murder contexts. We ddinested the
elements of perfect self-defense as follows:

(1) the defendant actudly bdieved that heor shewasinimmediaie or imminent danger of

bodily harm;

(2) the defendant's belief was reasonable;
(3) the defendant must not have been the aggressor or provoked the conflict; and
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(4) the defendant used no moreforcethan was reesonably necessary to defend himsdlf or
herself in light of the threatened or actual harm.

Jones, 357 Md. at 422, 745 A.2d at 403. See also Satev. Faulkner, 301 Md. 482, 485-86, 483
A.2d 759, 761 (1984); Guerrierov. Sate, 213 Md. 545, 549, 132 A.2d 466, 467 (1957). ThisCourt
hasrecognized, however, that thedoctrine of perfect saif-defensed o gppliesto non-murder crimes, such
ascommon law assault, in both crimina and civil contexts. See Jones, 357 Md. a 425, 745 A.2d a 405
(perfect self-defenseisadefense to common law assault charges); Baltimore Transit Co., 179 Md. at
600, 20 A.2d a 487 (“If aninjury was done by adefendant in judtifiable saf-defense, he can neither be
punished criminally nor held responsible for damagesin a civil action”).

While saif-defense contains both subjective and objective dements it isthe objective dement of
reasonable force that was argued by both parties here. See Burch v. Sate, 346 Md. 253, 282, 696
A.2d 443, 458 (1997)(discussing Faulkner, 301 Md. at 500, 483 A.2d at 768-69 and the subjective
and objective dements of self-defense); Bell v. Sate, 114 Md. App. 480, 503, 691 A.2d 233, 244

(1997)(date of mindisan integral element of self-defense). InBaltimore Trangt Co., we explained:

Onewnho seekstojudtify anassault on the ground that he acted in self-defense must show
that he used no more force than the exigency reasonably demanded. Thebelief of a
defendant in an action for assault thet the plaintiff intended to do him bodily harm cannot
upport apleaof sHf-defense unlessit was such abeief asaperson of average prudence
would entertain under Smilar drcumdances. Thejury should accordingly beingtructed thet
tojudtify assault and battery in self-defensethe drcumstances must besuch aswould have
induced areasonable man of average prudenceto make such an assault in order to protect
himself.

179 Md. at 601, 20 A.2d at 487. See also Jones, 357 Md. at 425, 745 A.2d at 405 ( “when an

individud reacts, in an honest and reasonable belief, to athreat of imminent danger that may causehisor
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her death or serious bodily harm and uses no moreforce than the Stuation requires, that individud islegdly
exonerated from the criminal liability hisor her actions may create . . .").
Harper, James, and Gray have noted that in assessing reasonabl eness, thetrier of fact must keep

severa factorsin mind:

“The reasonable character of the meanswhich the actor usesis determined by what a
reasonable man, under the circumstanceswhich theactor knows or has reason to know
toexig a thetime, wouldregard aspermissblein view of the danger thregteninghim. In
determining this, account must be taken of the fact that the other’ s conduct has put the
actor inapogtioninwhich hemust makeargoid decison. Thetest iswhat areasoneble
mean in such an emergency would believe permissible and not that which, after the event
and when the emergency is padt, areasonable man would so recognize as having been
sufficient.”

Fowler V. Harper, et d., TheLaw of Torts83.11, a 314 (2d 1986)(citing Restatement (Second) of Torts
863, Comment j, (1965)).

In cases aleging lack of reasonableness by a police officer, the objective anaysis must be
determined in light of the reasonable police officer, rather than the average reasonable layman. In
Albrecht, we reasoned:

Under dmogt dl crcumstances, thegratuitouspointing of adeadly wegpon & onedcivilian

by anather avilian would dmog cartainly be negligence per sg, if not gross negligence per

s A pdliceofficer, onthe other hand, isauthorized and, indeed, frequently obligated to

threaten deadly force onaregular bass. The sandard of conduct demanded of apolice

officer on duty, therefore, isthe sandard of areasonable police officer amilarly Stuated.

336 Md. at 501, 649 A.2d at 349 (citing Albrecht v. Sate, 97 Md. App. 630, 642, 632 A.2d 163, 169
(1993)). InWilsonv. Sate, 87 Md. App. 512, 521, 590 A.2d 562, 566 (1991), the Court of Specid

Appeals elaborated on the use of reasonable force when police make an arrest:



What amountsto reasonable force on the part of an officer making an arrest usually
depends on thefactsinthe particular case, and hencethe questionisfor thejury. The
reasonableness of the force used must be judged in thelight of the dircumstances asthey
gopeared to the officer a the time he acted, and the measureis generdly congderedto be
that which an ordinarily prudent and intelligent person, with the knowledge and in the
gtuation of the arresting officer, would have deemed necessary under the dircumsiances
Withthishe ghtened sandardinmind, | cannot, without sacrificingintellectud honesty, deny thet
the Fourth Amendment reasonabl enessstandard issimilar to the reasonablenessstandard under the sdlf-
defense doctrine asit appliesto conduct by police officers. | decline, however, to equate the two
doctrines. Unlikethe purely objective sandard required by Graham, the saf-defense doctrine contains
both subjective and objectivedements. Subjectiveness hasbeen excluded by the Supreme Court from
excessveforceeva uaionunder theFourth Amendment. Furthermore, thefederal sandardsunder Fourth
Amendment andyssmay evolveinwaysthat might not comport with Maryland' sevolution of thelaw of
sdf-defense. Whilel dedlineto equate the two standards, however, | do not restrict mysdf from looking

to federal constitutional reasonable standards where it makes sense to do so.*?

| noteadditiondlly that the purpose of dlowing acivil suit based ontort dlegations, ascompared
toviolationsof one scivil rights, differs. In Ashton, 339 Md. at 105, 660 A.2d at 464, we explained the
diginction and why public offiaa immunity isaccorded under sometort daims, but not for violationsof the
Constitution of Maryland:

The purpose of anegligence or other ordinary tort actionisnot
goedificdly to protect individual sagaing government offidasor toredrain
government officials. The purpose of these actionsisto protect one
individud againg another individud, to giveonepersonaremedy whenhe
iswrongfully injured by another person. Issuesaf governmentd immunity
Inthiscontext concern whether, and towhat extent, asapolicy metter, a
governmenta officia or entity isto betreated like an ordinary private

party.
(continued...)
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Some of the conceptsin Graham, for example, resonatein our casesthat discuss police officer
avil ligaility. InBoyer, this Court explained, dbat in an emergency vehicle pursuit context, that, despite
thefact that police officers may oweaduty of careto innocent third party individuaswhen chasinga
suspect, the nature of apolice officer’ sdangerous daily activity mandated some deferenceto the officer's
conduct in an emergency Situation. See 323 Md. at 589, 594 A.2d at 136. We opined:

It must be remembered that the police officer's conduct should bejudged not by hindsight
but should beviewed inlight of how areasonably prudent police officer would respond
faced with the same difficult emergency stuation. Theofficer isnot to behddtothesame
coolnessand accuracy of judgment of one not involved in an emergency vehicdle pursiit.
Any officer, confronted with theStuation whereanindividua who posesathrest toothers
refuses to stop, and instead attempts to flee at a high rate of speed, must make a
gplit-sacond decison ashow to respond. Risksareattendant upon the officer'sdecison
to pursue and on hisdecison not to purse. A high-gpead chase may aggravate an dready
dangerous situation by causing a driver who appears to be operating his vehicle
dangeroudy todo so a higher peeds. Ontheother hand, if the officer doesnot pursue
anindividua believed to bedangerouson theroad, such asan intoxicated driver, that
individua may nonethd ess continue on adangerous course of conduct and serioudy injure
someone.

Boyer, 323 Md. at 589-90, 594 A.2d at 136-37 (citations omitted).

12(....continued)

Ontheather hand, condtitutiond provisonslike Articles24 or 26
of the Maryland Declaration of Rights, or Articlelll, 8§ 40, of the
Maryland Conditution, are specificaly desgned to protect dtizensagangt
cartantypesof unlanvful adtsby government offidas  To accord immunity
to therespongblegovernment offidas and leaveanindividud remediless
when hisconditutiond rightsareviolated, would beinconssent with the
purpose of the condtitutiond provisons. Itwoulddso ... largely render
nugatory thecauseof actionfor violation of conditutiond rightsrecognized
in [Maryland].

(citing Clea, 312 Md. at 684-85, 541 A.2d at 1314)(other citations and internal quotations
omitted).
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Werecognized, invehicular chasestuations, apolice officer “must takeinto account anumber of
factors, suchasroad conditions, vehicular traffic, pedestriantraffic, timeof day, weather, dangerousness
of the person fleaing, and makewhat isvirtudly aningantaneousjudgment.” Boyer, 323 Md. a 590, 594
A.2d a 137. Wethen cited to numerous Sster jurisdictionsfor the proposition that a“police officer
deciding to maintain pursuit may not be negligent evenif the course of action he chooses|eadsto serious
injury to aninnocent third person.” Boyer, 323 Md. at 590, 594 A.2d at 137 (citing*“ Leev. City of
Omaha, 307 N.W.2d 800, 804 (Neh. 1981) (inaffirming thetria court'sfinding that officersengagedin
ahigh-gpead purauit resulting ininjuriesto innocent third partieswere not negligent, the Supreme Court of
Nebraskagated that ‘[i]t must be remembered that foresight, not hindsight, isthe standard by which
negligenceisdetermined, and that even an action which in retrogpect turnsout to have beenill-advised may
gill have been reasonable under dl the circumstances ); Smmenv. Sate, 81 A.D.2d 398, 400 (N.Y .
App. Div. 1981), affirmed, 434 N.E.2d 242 (N.Y . 1982) (‘the actions of the police officer areto be
conddered as of thetimeand under the drcumstancesin which they occurred, not by subssquent factsor
inretrospect’); DeWaldv. Sate, 719 P.2d 643, 652 (Wyo. 1986) (‘wewill not unfairly use hindsight
Inassessing officid actionschalengedinlitigation’). See West v. United Sates, 617 F. Supp. 1015,
1017-1018 (C.D.Cal.1985), affirmed, 807 F.2d 178 (9th Cir.1986) (inlight of the circumstances under
whichtheofficerswereoperating, they werenot negligent in conducting ahigh-speed pursuit of suspected
law violators); Bailey v. L.W. Edison Charitable Foundation, 284 N.E.2d 141, 145 (Ind. App.
1972) (‘ Thus, the protection of life and property by capturing afleaing offender who, by not gopping his
vehide wartonly and wilfully endengers public sefety must beweighed ageingt the possibility of endangering
life and property by commencing or continuing the pursuit’)”).
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| gleanfrom Boyer that thisCourt adheresto the principlethat the actions of apolice officer are
nat to be determined unreasonabl e through hindsght or in retragpect, but rether that they must be evduated
taking into cong deration the circumstances under which it occurred and thefactsknown to, or which
should have been known by, thepolice officer when he or she acted. See Boyer, 323 Md. at 590, 594
A.2d a 137. Furthermore, there are no hard rulesin eva uating the reasonableness of police conduct and
“each case depends upon its own facts.” Boyer, 323 Md. at 591, 594 A.2d at 137.

| would hold that thetrid court erred, asathreshold matter, in refusing for the reasonsgivento
congder admission of at least the portions of the guiddines highlighted in this dissent with regard to
Petitioner's battery daimvisavis Respondent'sassartion of sdif-defense. Asl explained, supra, portions
of theguiddinesmay berdevant to, although not dispositive of, the determination of whether areasonable

police officer would have used deadly force in self-defense under the totality of the circumstances.

D.
Gross Negligence

Petitioner arguesthat theguiddineswererdevant tothegrossnegligencedaminthet they tendto
provethat Respondent’ sactionsamounted to awanton and recklessdisregard for therights of others.
Petitioner states:

Not only did [Respondent] violate the Guiddines, the information contained in the

Guiddinesiswhat dl officersaretaught at the police academy. Smply, [Respondent]

knew about the Guidelines, but conscioudy falled to follow them. Theviolation of the

Guidelinescertainly could be considered evidence of awanton or recklessdisregard for
the rights of others.
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Respondent countersthat we need not resolve whether the guiddines are admissible becausethe
grossnegligence daim againgt Respondent isbarred by public offidd immunity. Repondent citesto cases
addressng both gatutory and common law public officd immunity and arguesthat heisimmunefrom auit
on the gross negligence count. The Court mgority, because of itsholding asto theinadmissibility of the

guiddlines, doesnot reach Respondent'simmunity argument. | would reachit and agreewith Respondent.

This Court hasrepeatedly explained that Maryland public officids-- both a common law and
under certain datutes-- areentitled to qudified immunity fromtort ligbility for conduct that may havebeen
negligent in the performance of hisor her job duties. See Parker v. Sate, 337 Md. 271, 285, 653 A.2d
436, 443 (1995); Ashburn v. Anne Arundel County, 306 Md. 617, 621, 510 A.2d 1078, 1080
(1986): Jamesv. Prince George' s County, 288 Md. 315, 336, 418 A.2d 1173, 1184 (1980). Under
commonlaw, apoliceofficer isconsdered apublic offica encompassed by thistortimmunity if heor she
acts within the scope of law enforcement functions. See Clea v. Mayor and City Council of
Baltimore, 312 Md. 662, 672, 541 A.2d 1303, 1308 (1988); Bradshaw v. Prince George's
County, 284 Md. 294, 302-03, 396 A.2d 255, 260-61 (1979), overruled in part on other
grounds, James, 288 Md. at 336, 418 A.2d at 1184. We have determined that police officersact on
behdf of the State of Maryland and thereby exercise sovereign police power in the course of thelr duties
See James, 288 Md. at 336, 418 A.2d at 1184; Harrisv. City of Baltimore, 151 Md. 11, 133 A.
888, 892 (1926). Becausetheexerdseof discretionary forceisinherent in the everyday dutiesof apolice

officer, wehavelong recognized that police officersarenot subject to traditiond tort ligbility and should
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remainimmunedvilly, under such drcumstances, from scrutiny by judgeor jury asto thewisdom of their
actions. See Parker, 337 Md. at 285, 653 A.2d at 443. We have explained further that:

Theterm"discretion” denotesfreedom to act according to one'sjudgment in the absence
of ahard and fast rule. When applied to public officials, "discretion” is the power
conferred upon them by law to act officialy under certain cdrcumstancesaccording tothe
dictates of their own judgment and conscience, and uncontrolled by the judgment or
conscience of others.

Ashburn, 306 Md. at 623, 510 A.2d at 1081.

Qudified immunity from certain tort liahility for police officersis necessary from both apractica
perspective aswell assound public policy. InWilliamsv. Prince George' s County, 112 Md. App.
526, 543, 685 A.2d 884, 893 (1996), the Court of Special Appeals aptly explained:

When policeofficersperform discretionary functions, therationdeininsulating officers
againg dl but flagrant abuses of their pogition, isthe necessity to permit police officers,
especialy in the context of police work, to make the appropriate decisionsin an
amogphereof greet uncartainty. Thetheory isthat holding policeofficersligdlein hindsght
for every injurious consequence of their actionswould pardyze the functions of law
enforcement. Moreover, permitting unwarranted lawsuits againgt officerswould entall
substantial socid cogtsincludinginhibitionand fear of potentia liability among peace
officersand would further consumemuch of the officer'stimepreventing himor her from
performing hisor her duties. Because of these consderations, immunity isgranted to
officerswho act reasonably, dbeit mistakenly, inlight of clearly established law and the
information they possessed without the benefit of hindsight.

(citations omitted).
Asitsname suggests, however, qudified tort immunity hasitslimitations In James, weidentified
athree prong test for determining whether immunity attaches:
Beforeagovernmenta representetive inthis Sate isrdieved of ligbility for hisnegligent
acts, it mugt bedetermined that thefollowingindependent factorssmultaneoudy exis: (1)
theindividud actor, whose dleged negligent conduct isat issue, isapublic officd rather

than ameregovernment employeeor agent; and (2) histortiousconduct occurred while
hewas performing discretionary, asoppasad to minigerid, acdtsin furtherance of hisofficd
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duties. Onceit is established that the individual isa public official and the tort was

committed while performing aduty whichinvolvesthe exercise of discretion, aqudified

immunity attaches, namdly, intheabsence of mdice, theindividud involved isfreefrom
lighility. Therationdeunderlyingthisgrant of immunity isthet apublic purposeisserved

by protecting officials when they act in an exercise of their discretion.

288 Md. at 323-24, 418 A.2d at 1178 (citationsand interna quotations omitted). Seealso DiPinov.
Davis, 354 Md. 18, 48-49, 729 A.2d 354, 370 (1999); Ashton, 339 Md. at 116-17, 660 A.2d at 470.
Theonly way to piercetheshiddishy showing that thepolice officer’ snegligent conduct was committed
with actual malice.

Petitioner’ sargument suggeststhat gross negligence, if proven, would lead to Petitioner piercing
publicofficid immunity. Under thedrcumstancesof thiscass, it would not. Publicofficid immunity isa
defenseto anegligence suit. See Adhton, 339 Md. at 118, 660 A.2d at 471 (affirming thetrid court’s
grant of summary judgmentinaavil action againg policeofficer for negligenceand grossnegligence counts
intheabsenceof malice); Parker, 337 Md. at 285, 653 A.2d at 443 (“ our casesindicatethat quaified
public official immunity under Maryland law may apply only to negligence actions”).

Totheextent that Petitioner beievesproof of grassnegligence can amount to thequdity of maice
necessary to pierce public officid immunity, such abdief ismigplaced. Itistruethat @& commonlawinavil
contexts Maryland hasrecognized a |east two formsof malice: actud and implied. For example, implied
madlice, it hasbeen said, may be shown by proving grosdy negligent conduct. See Owens-llinais, Inc.
v. Zenobia, 325 Md. 420, 451-52, 601 A.2d 633, 648 (1992) (discussing implied maicearising from
grossnegligenceas* condructiveknowledge’ which doesnot supply the* actud knowledge’ requirement
for therecdpt of punitivedamages). Implied mdice, however, differsfrom the subjectivedement of actud

mdiceintort law. See Shoemaker v. Smith, 353 Md. 143, 163, 725 A.2d 549, 559 (1999); Owens-
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lllinais, Inc., 325 Md. a 461-63, 601 A.2d a 653-54. Theterm“malice” asused in civil common law
doesnot dencteatort. Itis, ingtead, aframeof mind accompanying an act. “Theactud malice needed
to defeat officd immunity requiresan act without legd judtification or excuse, but with anevil or rancorous
mativeinfluenced by hete, the purposebeing to ddliberately and wilfully injurethe plaintiff.” Wiliams, 359
Md. at 131, n. 16, 753 A.2d at 57 (citing to Leese v. Baltimore County, 64 Md. App. 442, 480, 497
A.2d 159, 179 (1985), overruled on other grounds, Woodr uff v. Trepel, 125 Md. App. 381, 725
A.2d 612 (1999)). Seealso Shoemaker, 353 Md. at 163, 725 A.2d at 560 (noting with approva that
the Court of Specid Apped shaslong applied the standard of actud méicein the context of common law
or satutory law public officid immunity); Thomasv. City of Annapolis, 113 Md. App. 440, 454, 688
A.2d 448, 454-55 (1997). Whileactud mdlice connotesasubjective intent to injure, reckless, wanton or
wilful misconduct is different than intentional wrongdoing for tort law purposes. In Johnson v.
Mountaire Farms of Delmarva, Inc., 305 Md. 246, 253-54, 503 A.2d 708, 712 (1986), we cited
to Comment f of the Restatement (Second) of Torts, 8 500 (1965), and explained:

While an act to bereckless must be intended by the actor, the actor does not intend

to cause the harmwhich resultsfromit. Itisenough that herealizesor, from facts

which heknows, should redlizethat thereisasirong probehility that harm may reult, even

though hehopesor even expectsthat hisconduct will proveharmless. However, asirong

probebility isadifferent thing from the subgtantia certainty without which hecannot besaid

to intend the harm in which his act results. [Emphasis supplied.]

The Generd Assembly knowshow to expressitsaf when it wishesto withdraw public officid
immunity for actsof grossnegligence. For example, aBatimore City Police Officer would not beentitled
toimmunity for grosdy negligent actsoccurring outs dethe police officer’ sjurisdiction. Md. Code (1974,

1998 Repl. Vol.), Courts & Judicial Proceedings Article (CJP), § 5-605, states:
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§ 5-605. Law enforcement officer acting outside jurisdiction.

(8 Whennot civilly liable. — A law enforcement officer acting outside the
officer'sjurisdiction but inthe State, isnot civilly ligble, except to the extent that hewould
beif actingin hisown jurisdiction, for any act or omisson in preventing or attempting to
prevent acrime, or in effectuating an arrest, in order to protect life or property if:

(1) The action is not grossly negligent; and
(2) The action is taken at the scene of the crime or attempted crime.

(b) Defense by employer. — A law enforcement officer sued for acting under
subsection (8) of thissection shall be defended in any aivil action by thelaw enforcement
officer's employer asif the incident had occurred in the officer's jurisdiction.

(c) Bendfits — A law enforcement officer who isinjured in taking action under
subsaction (8) of thissectionisentitled to workers compensation, disability, desth benefits,
lifeinsuranceand dl other benefitsto the same extent asif theinjury had been sustained
in the officer's jurisdiction.™

Ancther exampleof agmilar legidaiveintent isfound withinthe schemeof theMaryland Tort ClamsAct.
SeeMd. Code (1999 Repl. Val.), State Government Article, 88 12-101, et seq. Theimmunity from tort
liability of onewho qualifiesas*” State personnel,” asdefined in the Act, for hisor her tortiousact or
omissoniswalved when the act or omisson ismade with maice or grossnegligence. Md. Code (1998
Repl. Vol., 199 Supp.), CJP, § 5-522 (b).*

That grossnegligencehasbeen expressy provided for asacauseof actionfor avil ligbility agans
certain public officiasunder certain provisons, and not under others, comportswith our recognitionin
Shoemaker that “the L egid ature conceived of malice as something beyond the merdly recklessor wanton
conduct that would be embodied within grassnegligence” 353Md. a 164, 725 A.2da 560. | condude,

therefore, that based on traditionad common law requirements of actud malice, that theimplied mdice

B3CJIP§5-605isingpplicable on itsfaceto Respondent ashewas acting at thetime adlegedin
Petitioner's Complaint within the boundaries of Baltimore.

¥ The parties to the instant suit have not briefed or argued the application of CJP § 5-522 (b).
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derived from gross negligencein tort law does not satify the mice requirement necessary to pierce public
official immunity under the common law.

Petitioner arguesthat admission of the police guiddinesadsin proving that Respondent acted in
agrody negligent manner. Petitioner mountsno argument that the guiddineswould be probetive of actud
madice. | would hold, therefore, that even if the Circuit Court erred in not admitting the guiddlines, such
error did not prejudice Petitioner with regard to the gross negligence count.

Although | have no quarrd with the mgority's reasoning and dispogition of Petitioner's Batson
issue (Mg. op. a 32-35), | would not reach or decideit under my view of the other issues explained
supra.

Judge Eldridge hasauthorized metoindicatethat he agreesentirdy with thisdissenting in part,
concurring in part opinion. Chief Judge Bell also agreeswith thisopinion, savePart [11, D (Gross

Negligence) and the reference to the mgority's resol ution of the Batson issue, upon which he writes

Separately.



