Appel l ant Mary Frances Ricker has taken this appeal fromthe
denial by the Grcuit Court for Queen Anne's County of her donmestic
viol ence petition against her husband, Mark Stephen R cker,
appel l ee. She has presented three issues, which we have restated
somewhat :

1. Did the circuit court abuse its discretion in

refusing to issue an order of donestic violence

protection?

2. Did the court violate appellant’s right to a fair

hearing by threatening her with a finding that she was

unfit to have custody of her mnor child if she continued

with the presentation of her case?

3. Didthe court err in refusing to allow appellant to

i ntroduce evidence of appellee's al cohol abuse?

M. and Ms. Ricker were married on February 19, 1993. On
February 28, 1995, Ms. Ricker gave birth to a child, Mark Stephen
Ri cker (Baby Mark). In Decenber 1995, while the Rickers were
visiting Ms. Ricker's parents in VWallingford, Pennsylvania, the
coupl e had an argunent, apparently about when they would return to
their home in Centreville, Maryl and. M. Ricker left abruptly
wi thout taking Ms. R cker or Baby Mark with him The Ri ckers have
not |ived together since then.

On February 12, 1996, Ms. Ricker filed a Petition for
Protection from Donmestic Violence in the Crcuit Court for Queen
Anne's County. The next day, the court, pursuant to a second
anmended petition from Ms. Ricker, issued an ex parte Oder for

Protection from Abuse, and scheduled a hearing for February 20,

1996. In her petition, Ms. R cker alleged a course of abusive and
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vi ol ent conduct by her husband extending from January 1994 until

the date in Decenber when he left her in Vallingford, Pennsylvani a.

She al so alleged "that the endangering conduct of [M. Ricker] has
not been limted to threats to [Ms. Ricker] but recently had
extended to the parties' son."

Ms. Ricker's conplaint requested relief from all eged abuse
pursuant to Ml. Code, Fam |y Law Article (hereinafter FL), Sec. 4-
504. The procedure established by the General Assenbly in the
spousal abuse statute is for the spouse seeking protection to file
a petition with the court under oath setting out the nature and
extent of the abuse. If the court thereafter finds reasonable
grounds to believe that the petitioner has been abused, the court,
in an ex parte hearing, may issue a tenporary ex parte order
granting relief. The tenporary order can |last no nore than seven
days after service of the order unless continued for good cause.
The respondent is entitled to a hearing at which the petitioner
must carry the burden of showi ng by clear and convincing evidence
that the abuse has occurred. If the court finds that the
petitioner has nmet the burden, it may issue a protective order
tailored to fit particular needs that the petitioner has
denmonstrated are necessary to provide relief from abuse. The
appl i cabl e section of the Maryl and Code provi des:

The protective order shall order the alleged abuser to
refrain from abusi ng househol d nenbers and may:



(1) except in a case of alleged child abuse or
al | eged abuse of a vulnerable adult, order the
all eged abuser to vacate the famly hone
i mredi ately and grant tenporary possession of
the famly hone to the petitioner for not nore
t han 30 days;

(2) in a case of alleged child abuse or
al | eged abuse of a vulnerable adult, order the
all eged abuser to vacate the famly hone
i mredi ately and grant tenporary possession of
the famly hone to an adult househol d nenber
for not nore than 30 days;

(3) award tenporary custody of a mnor
househol d nenber;

(4) direct any or all of the househol d nmenbers
to participate in a professionally supervised
counsel i ng program and
(5) order any other relief as necessary.

FL Sec. 4-506(e).

The court, after the February 20th hearing, denied the
petition. Ms. Ricker contends that the court's denial was in
error because she had net her burden and, therefore, the circuit
court should have issued a protective order. As we pointed out
above, the burden is on the petitioner to show by clear and
convi nci ng evidence that the all eged abuse has occurred. FL Sec.
4-506 (d)(2). This Court will not set aside the judgnent of the
trial court on the evidence unless clearly erroneous, and will give
due regard to the trial judge's assessnent of the credibility of

W t nesses. Maryl and Rule 8-131(c). See Mayor of Rockville v.

Wl ker, 100 Mi. App. 240, 640 A 2d 751 (1994).
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Here, the evidence Ms. Ricker presented consisted of her
testinmony that M. Ricker struck her and shoved her into a door at
their honme on Decenber 16, |1995. She testified that on February 6,
1996 M. Ricker cornered her and refused to | et her pass through a
doorway at the University of Maryland, where she was attending a
class. She also testified that M. R cker "frequently" struck her
infant son in the face, and she related an incident in which
appel | ee sprayed her in the face with bathroom cl eaner and "shoved
her." She testified that M. Ri cker frequently becane intoxicated
and that his behavior was "affected by al cohol consunption.”

Her next door nei ghbor testified that she had seen M. Ricker

strike Baby Mark in his face "very, very hard -- nore than |
t hought necessary -- which nmade himcry and [Ms. Ri cker] cane and
took himaway." Ms. Ricker's nother testified that she had seen

appel lee strike Baby Mark on his face to the point that she
expressed concern that the baby would suffer "brain damage." The
| ast witness, Ms. R cker's sister, testified that when Baby Mark
was twelve days old, she attended his christening and on that
weekend observed that there were "nunerous occasions" that M.
Ri cker would slap Baby Mark's face until it was red and take the
baby and shake him Certainly, Ms. Ricker, through the w tnesses'
testinony as well as her own, presented a prima facie case which,
i f believed, would have supported the court in issuing a protective

or der.



M. Rcker, in his case, denied that the incidents had
occurred or stated that they were "grossly m scharacterized" by
Ms. R cker and her witnesses. M. Ricker offered his brother and
two W tnesses, who were acquai ntances of both parties. They all
testified in support of his position that the incidents Ms. Ricker
al | eged never occurred. During argunent to the court at the close
of all the evidence, the attorney for Ms. R cker had the foll ow ng
exchange with the court:

MR, TOBI N The psychol ogy of this offense,
Your Honor, is such that it's known over and
over again that wonen in this situation act in
a way which under other circunstances m ght
appear to be inadequate to protect thensel ves,
yet they're seeking all the tinme to protect
thenmselves. | recognize that the Court finds
that Ms. Ri cker has behaved in that way, but
that is sinply the standard way in which the
experts --

THE COURT: Counsel, then it's a no wn
situation, isn't it?

MR TOBI N: Yes, it is.

THE COURT: The situation is always that if
the wfe reacts, then she's reacting
inproperly, and if she doesn't react, she's
evi dencing that she's been abused. So howis
atrier of fact -- what is it that she can do?
Must | just regard her testinony as neutral ?

MR TOBIN: No, because --

THE COURT: Because it neans one or the other
thing. Go ahead.

MR. TOBIN: | think Your Honor has the
opportunity not only to hear her testinony but
has the opportunity to hear the testinony of
unrel ated peopl e who have cone into this court
and said what they observed that was in
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public. And the Court is then left with the
testinmony of the two parties, a husband who
says there never was any contact of any kind,
the wife has made the entire matter up, that
it's a conplete lie. Your  Honor, I
respectfully --

THE COURT: Counsel, why is it that the
witten record is totally silent until today
with regard to any physical abuse to the
child? Absolutely silent. Al the papers
that she's filed, including this one --

MR TOBIN. | think --
THE COURT: | read it and read it and | read
for it [sic] invain. It's not even hidden in

any of these papers, sir.
MR TOBIN | think, Your Honor, if |I may --
THE COURT: Yes.

MR TOBI N | think it is nentioned in the
papers that she's concerned about the well
bei ng of her child.

THE COURT: Counsel, then how do you cone in
here today with all this squeezing of the
cheeks and everything that's supposed to be
child abuse? If it was that, you certainly
woul d have run that banner up first, and you
and | both knowit, and the only thing that's
said here in the papers in the other cases
that were filed, as recently as the 12th of
this nonth, the sanme tinme you did this, the
only thing said about the child is sonething
about the child being harned by his conduct

toward her, about which, incidentally, | heard
not hi ng today. So the entire focus on the
child is entirely -- the whole scenario with

regard to the child is different today than
what is reflected in the papers you' ve fil ed.

MR, TOBIN. That doesn't nmake it any | ess so,
Your Honor.

THE COURT: Counsel, | want you to know, when
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you're sitting as a trier of fact and when the
standard is clear and convincing, it cones
close to it. Go ahead.
MR. TOBIN. Thank you, Your Honor.
THE COURT: Anything el se?

MR TOBI N: No, sir.

Ms. Ricker asserts that the court, by its statenents in this
exchange, ignores the nature of spousal abuse. She argues that the
circuit court should have excused her from having to assenble
evi dence of Baby Mark's abuse before the initiation of custody
proceedi ngs because the nature of the "Battered Spouse Syndrone"
explains her failure to take any public action.

That the spousal abuse syndrone can explain a failure to make
a public conplaint is a fact that we accept, but, first, the trier
of fact nust find some believable other evidence that the
al l egati ons of abuse did occur, which would nean that he woul d have
had to give sone credence to Ms. R cker's testinony. The trial
j udge apparently did not believe that it was entirely credible, as
can be seen when we exam ne an exchange between the court and
counsel for Ms. Ricker

After the court's ruling, M. Ricker's attorney pointed out
that, since the judge had denied the petition, visitation was not
provided for. He infornmed the court of the pending donestic case
in which he had petitioned for an enmergency pendente |lite hearing

and attenpted to have the court consider that petition as well.
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is when the foll ow ng transpired:

MR TOBIN W would object to an unsupervi sed
visit wthout an opportunity to put on our
case.

THE COURT: \Wy?

MR. TOBIN. Because ny client feels the child
is in danger, for the reasons presented.

THE COURT: Your client then should have
mentioned that in the cases here, prepared by
you and signed by her, in which she doesn't
even hint at it, Counsel, and, Counsel, |I'm
telling you, she's going to have to do a
m ghty |l ot of convincing to bring that up now.
She's just a little late in thinking that one

up.

MR, TOBI N | would respectfully suggest she
didn't think it up. |It's part of the entire
mal ady.

THE COURT: As | said, you can't -- | don't
mean you -- one can't lose with that one, you

see, but there are always, as the standard
instructions to the jury indicate, we can't
| ook into sonmeone's mnd, but there are little
i ndicators we can see, and as one of the
W tnesses testified, there are little things
you can see and sense about a situation and a
relationship. And there are also things that
one can see, when she's now in a place of
safety, where she's totally bared her soul,
where her venom is obvious, and she says
absolutely nothing in any of these papers
about the child being harned -- nothing. And
now for the first time at four o' clock on the
20th of February, that whole thing surfaces
and |'mto believe it? That would strain the
credulity of the nost credulous. [|'msorry.

MR TOBIN. Well, Your Honor --
THE COURT: And there's been nothing shown to

me today that | think this man represents the
slightest harmto his child.



9

MR TOBI N May | proffer to the Court, a
great deal of what's been presented to the
Court today has been presented as a result of
my investigation and talking wth wtnesses
ot her than Ms. Ricker, and dealing with her
on recogni zing what in fact was going on and |
think that's a characteristic of household
donmesti c abuse.

THE COURT: Counsel, |'ve read the books, too.
| know that's what they say, and, as | say,
it's a Catch-22 situation for the person
accused of it, because it's said that if there
is abuse or the person does sonething, well,

t hat was because they were abused. If the
person says nothing, that's a sign that they
wer e abused. This is a better form Its

worst form is the situation of the poor
children who are supposed to have been
sexual |y abused and all that silence portends.
But I'msorry sir, | just cannot see that in
her situation. | could go for the whole bit
of being in fear but she's not been in any
fear at |east since Decenber 31st, she's been
out of it, and she's been going at it tooth
and nail ever since then, keeping her child
fromhis father, and on very speci ous grounds,
because you're the one that dug this up. She

didn't even know about it. Very specious
gr ounds, You're the one. She didn't even
know it --

MR TOBI N | --

THE COURT: -- which makes her conduct, by

definition, groundl ess.

The trial judge, in this exchange, nakes clear that he
considered Ms. Ricker's testinony, indeed her entire case, to be
suspect.

Certainly, Ms. Ricker can argue to the court that such a
phenonenon occurs and that it is wi despread. She, however, would

have the law go further and require that the court nust infer
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spousal abuse and child abuse from her silence. The Cenera
Assenbl y acknow edged the "Battered Spouse" phenonenon by enacting
the Courts and Judicial Proceedings Article of the Maryl and Code,
Sec. 10-916, which allows crimnal defendants to introduce evi dence
that he or she has been battered, and to put on expert testinony as
to the effects of "Battered Spouse Syndrone.” But such recognition
by the Assenbly does not require that the court, under al
ci rcunstances, accept "Battered Spouse Syndrone" as an expl anation
for a spouse's failure to conplain. Before the court was evi dence
fromMs. Ricker and her w tnesses, two of whomare related to her,
t hat she was, indeed, suffering from abuse. The court would, of
course, have to believe sone of the testinony that she was a
battered spouse before he could assign the Battered Spouse Syndrone
as an explanation for the lack of supporting evidence in the form
of an earlier conplaint. He would have to find the evidence
credi bl e.

The determnation of credibility is a matter left entirely to
the trial judge who has the opportunity to gauge and observe the
W t nesses' behavior and testinony during the trial. Mryland Rule
8-131(c). See Mayor of Rockville v. \Wal ker, 100 Mi. App. 240, 640
A.2d 751 (1994). The trial judge in this case apparently did not
believe that Ms. Ricker supplied sufficient evidence to indicate
that she was a battered spouse. Therefore, he did not have to

infer from the evidence that Ms. Ricker was intimdated into
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remai ning silent about M. Ricker's abuse of their infant child.
Accordingly, we find that the circuit court did not abuse its
discretion in refusing to issue an order for donestic violence
prot ection.

In the second issue, Ms. Rcker's specific allegation of error
is that, during the presentation of her evidence at the hearing,
the judge threatened her wwth a finding that she is unfit to have
custody of Baby Mark. She alleges that she felt conpelled, as a
consequence, to restrict her presentation of evidence rather than
risk losing her infant child. After a review of the record, we do
not find error here either.

At the February 20th protective order hearing, Ms. Ricker
testified first and then called three other w tnesses, a next door
nei ghbor, her nother, and her sister. During her sister's
testimony, the foll ow ng occurred:

[MR TOBIN:] | want to direct your attention
to the tine when young Mark cane home fromthe
hospital, the baby, Mark. Was there an event
whi ch caught your attention?

THE COURT: Counsel, you know, | want to tel
you, | heard your client say that she did
nothing for a very long tine, and you should
know that you're building a very strong case,
if she was unable to take care of her child
for the protracted period of tinme that you're
telling me, | have great fears about her
having the child in the future. Now, | think
you're indulging, sir, in a bit of overkill.
MR, TOBIN.  Your Honor --

THE COURT: He was good enough for her to live
with for a rather extended period of tine. You
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sat on this, sir, by your owmn statenent, this
whi ch is supposed to be an enmergency situation
for donestic violence, this, you say, was
si gned many days before it ever got filed --

MR, TOBIN: | don't think Your Honor is
acquai nted with the circunstances behind that.
We have not gone into that, but the fact of
the matter is, Your Honor, ny client was
protected during that tinme by an order from a
court in Pennsylvania, as the Court well
knows. | am not trying to indulge in
overkill, Your Honor, I'mtrying to see to it
that ny client gets the hearing that she needs
and the protection that she needs. If the
Court has heard enough, |'m prepared to stop
at any tine.

THE COURT: You may proceed, Counsel.

MR. TOBIN. Thank you, Your Honor.

THE COURT: But, as | said, it wll do your
case no good to engage in overkill. Wat is
overkill, | leave to you. Go ahead.

Judges, under the law, have wide latitude in the conduct of
trials and may, when necessary, interrupt and restrict attorneys in
the presentation of their cases in an attenpt to assure a correct
presentation. Cerstein v. State, 10 M. App. 322, cert. denied,
402 U. S. 1009 (1970). It is desirable that judges participate
directly in trials: "[T]lhe trial judge bears the responsibility
for the orderly and fair admnistration of a trial and is not to be
merely regarded as a referee.” Inre J.A & L. A, 601 A 2d 69, 76
(D.C. App. 1991). Particularly in non-jury cases, a trial judge is
accorded substantial leeway in participating in the trial because

the judge functions as a trier of fact as well. 1d.
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It is often helpful to a litigant in a non-jury case to
di scover the direction that the judge is |eaning, or to assess the
judge's evaluation of the evidence as it is unfolding. Judges
frequently do what juries cannot do during trials and engage in
colloquies with attorneys. Those colloquies can contribute to a
sharpening of the attorneys' presentations and argunents.
Participation by the court in the questioning of witnesses or in
commenting on the evidence can pronote an orderly and efficient use
of court resources.

Active invol venrent by a judge, however, nust be done prudently.
Even the nost unbi ased judge, by actively engaging in the trial,
runs the risk of appearing to |lack objectivity and may chill the
attorney's capacity to represent the client's interest npst
effectively. A judge who nakes comments that devalue a litigant's
presentation m dstream may not be forwarding the goals of a fair
trial, but instead may lead the restricted party to believe that
the judge is unwilling to listen. A judge who creates a courtroom
at nosphere that appears unfair to the litigants may unintentionally
cause the proceeding to becone unfair. The litigants may react by
abandoning a planned strategy or line of questioning that could
affect the result or the record. A judge's participation should
not overreach and disrupt a litigant's devel opnent of the evidence.
Such behavi or can transcend the bounds of proper judicial conduct

and can go so far as to deprive a litigant of the right to a fair
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trial. Wstern Maryland Dairy Corporation, et al v. Brown, 169 M.
257, 266 (1935).

In the case before us, just what the trial judge neant by
injecting hinself in the proceedi ngs and using the word "overkill"
is not clear. Onits face, his use of that word foll owed by, "you
are building a very strong case,” could have |l ed the participants
to conclude that Ms. Ricker had al ready convinced himof the truth
of the allegations and that she need not present any nore
testinony. That, however, is conpletely at odds with his eventual
ruling and subsequent remarks. A different reading of the coll oquy
| eads to the inference that the court was connecting Ms. Ricker's
comng divorce litigation in his court, in which custody or
visitation was certain to be an issue, wth the determ nation of
whet her or not to issue a protective order. One could go further
and infer that he was threatening to take Baby Mark from Ms.
Ri cker if she continued with evidence of Baby Mark's m streat ment
while in her custody. That is what Ms. R cker and her attorney
say they inferred, and it is certainly understandable that
consequently they perceived that they were not getting a fair
hearing. The unfair appearance to them nmay have been hei ghtened by
the trial judge's remarks when he later interrupted Ms. Ricker's
counsel during closing argunent:

MR TOBIN. . . .There has been physical
cont act . It's true there are a nunber of

W t nesses who have testified that they did not
see physical physical [sic] contact, but, of
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course, they were not present at all tines,
but a nunber of w tnesses have testified that
i ndeed they did see physical contact. Spousal
abuse is a dirty hidden matter that is sinply
not on the public record. |It's secret. It's
very difficult to prove.
THE COURT: Counsel, is it a secret that a
nmot her, for over a year, is going to see and
hear about things that happened to her child
and does not hi ng about then?

MR TOBI N: | think she did, Your Honor. She
did what she coul d do.

THE COURT: What did she do?

MR TOBIN She took the child and went into a
roomwi th the child. She protected her child.

THE COURT: Al right, go ahead.

These remarks by the trial judge, conbined with his earlier
remarks, can be read as a veiled reference to sone later ruling
regarding custody or visitation issues between the parties.
Nothing in the record renotely suggests that Ms. R cker's behavi or
was such that would justify the court in renoving Baby Mark from
his nother's care. Ms. Ricker, however, strongly suggests that
she was in fear of the threat and states in her appeal that she
restricted her presentation of evidence as a consequence. This
fear may not have been justified, but it was reasonable for her to
have had it.

Proper judicial conduct demands that judges refrain from
activity that unnecessarily restricts litigants' ability to present
their cases and to develop their evidence. Miryland Rule 16-813

governs the conduct of judges:
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(5) A judge should accord to every person who
is legally interested in proceedings, or the

person's lawer, full right to be heard
according to | aw . :

(9 A judge shall perform judicial duties

W t hout bias or prejudice. A judge shall not,

in the performance of judicial duties, by

words or conduct manifest bias or prejudice,

including but not limted to bias or prejudice

based upon race, sex, religion, nationa

origin, disability, age, sexual orientation or

soci oeconom ¢ status, and shall not permt

staff, court officials and others subject to

the judge's direction and control to do so.
Maryland Rule 16-813, Canon 3(A) "Inpartial and D ligent
Performance of Judicial Duties.”" Nothing is so valued in a judge
as judicial tenperanent that forwards the appearance as well as the
actuality of objectivity and inpartiality. A judge certainly ought
not to conduct a hearing in such a manner that permts litigants to
feel threatened or to discourage themfrom presenting their cases
conpl etely. The issue for this Court to decide, on the record
before us, is whether the remarks by the trial judge deprived Ms.
Ricker of a fair trial. The issue is beyond whether the
observation and coments were proper. Assuming that they were
i nproper and injudicious, it falls upon us to then determne
whet her those remarks were such that their effect upon the hearing
deprived Ms. Ricker of due process.

Judi ci al remarks can be so troublesone, under sone

circunstances, as to invite reversal, even in a non-jury trial. In
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Sacher v. United States, Justice Frankfurter, in his dissent,
foreshadowed his later majority opinion on judicial overreaching:

Law itself is on trial as the "stern daughter
of the wvoice of God." Throughout the
proceedi ngs, even after the trial judge had
i ndi cated that he thought defense counsel were
in conspiracy against him and were seeking
thereby to subvert the trial, he failed to
exercise the noral authority of a court
possessed of a great tradition. He i ndul ged

t hem soneti nmes resi gnedl vy, sonet i nmes
pl ayfully, in lengthy speeches. These
i nconti nent wangl es between court and counsel
were punctuated by occasional m natory

intimations fromthe Bench. As in the case of

par ent al warnings to children, f eckl ess

repetition deprived them of authority.
Sacher v. United States, 343 U S. 1, 28 (1952). Two years later,
in Ofutt v. United States, 348 U S. 11 (1954), the Suprene Court
confronted a situation in which a trial judge allowed an obvi ous
personal clash with the petitioner to infect the proceedings. The
Court, through Justice Frankfurter, reversed the trial court's
ruling, stating that a judge nust inpose his "noral authority” on
t he proceedings so as not to preclude the atnosphere of austerity.
Moral authority is "indispensable for an appropriate sense of
responsibility on the part of court.” 1d. at 17.

Ot her courts have expressed the same expectations for the
behavior of trial judges. In In re Shana M, 600 A 2d 1385, 1386
(Conn. App. 1992), the court held that "[t]he trial judge nust be
ever vigilant to consider his conduct fromthe viewpoint not only

of an unbi ased observer, but also of the biased litigant who is
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desperately searching to find a flaw in the judge's conduct."”

Remarks by a judge that wongly suppress critical evidence can
alter the course of the trial and the outconme, as well. The
attorneys developing their cases in the courtroom under our
adversary system should not be wunreasonably restrained from
of fering relevant evidence to try to convince either the courts or
juries to decide in their favor. "The right to present evidence is,
of course, essential to the fair hearing required by the Due
Process Clause" of the United States Constitution. Jenkins v.
MKeithen, 395 U.S. 411, 429 (1969).

In this case, we are called upon to decide whether Ms.
Ri cker was forced to forego sone evidence or restrict her tactics,
to determ ne whether she did not call an inportant witness, or did
sonething or did not do sonething that she woul d have done had it
not been for the judge's remarks that she interpreted as a threat.
She nust, in order to prevail, show sonme nexus between the alleged
i nproper comment and the course of the trial. W can find no such
nexus here. After the judge's remark, Ms. R cker's counsel asked
one nore question, received an answer, and then rested the case.
He made no notions thereafter, called no nore w tnesses, nor did he
make a proffer as to what further evidence he had in the w ngs that
he wished to present. He sinply acquiesced to the judge's
adnonition. Nothing in the record allows this Court to concl ude,

or even to surmse, what evidence Ms. Ricker was precluded from
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presenting, much |l ess how the hearing was affected.

In her brief, Ms. R cker alleges that the "substance of the
evi dence was apparent fromthe context." W can find no apparent
evi dence. Nor did Ms. Ricker, later in the case, or after the
final ruling, present the Iower court with evidence that she wants
this court to conclude she was chilled frompresenting. It would
be an enormous leap for this Court to conclude that, because Ms.
Ri cker's counsel was chilled in his presentation of his client's
case, she was, consequently, prevented from offering crucial or
significant evidence. By giving this Court nothing in the record
to consider, Ms. Ricker has failed to preserve the issue for
appel l ate review. |In Magness v. Magness, 79 Ml App. 668 (1989),
this Court expressed its reservation about establishing a rule of
| aw where the appellant did not nmake a good faith effort to be
heard. I1d. at 686. 1In this case, we find that Ms. R cker did not
make a good faith attenpt to be heard either at trial or at any
other tinme and, therefore, we cannot find, on the record she that
has presented us, any due process denial resulting fromthe court's
remar ks.

In anticipation of the shortfall, Ms. R cker's brief asks us
to relieve her fromthe responsibility of proffering the evidence
that she naintains she was intimdated into not presenting. She
argues that she was "suddenly faced with an el ecti on between on the

one hand, protection from an abusive spouse, on the other hand,
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| osing her child by decree of court. She made the election to
remain mute and forego the protection and now seeks relief fromthe
Sol ononesque predi canent that was not of her making."

Judges go about their duties with wdely different styles and
approaches. Sone are stern and al oof; sone, at the other extrene,
are relaxed and friendly. Some remain detached during court
proceedi ngs; others becone involved. The law is tolerant of the
vari ations. Attorneys nust adapt to the variations and cannot
expect that appellate courts will enforce a single standard of
behavi or or style on the trial judges of this State. This trial
judge, as we can see fromthe record, was clearly involved, and
reveal ed to both counsel how he was reacting to the evidence. His
doing so, in general terms, however, certainly did not cone close
to trespassing into the area where his conduct violated the rights
of either litigant. One aspect of advocacy is the necessity of
appearing before judges with predilections contrary to those of the
litigants. Confronting judges, from tine to time, who are
predi sposed against a client's case, is an unavoi dable part of the
litigating attorney's life.! As this Court stated in Magness, "A
judicial determnation of constitutional validity nust be pursuant

to an honest and antagonistic assertion of rights." Magness, 79

1 oa variety of scenarios can arouse the ire of a judge, and common courtroom occurrences can be made more difficult by

argumentative, overbearing, intrusive, or inappropriate behavior . . . A practicing attorney must keep in mind, however, that all judges --
including the difficult ones are different. Any given response may work well in one situation and not in another. Consequently, an attorney
must find the prudent response for each situation which arises." Dealing with Judges and Court Personnel, 55 Am. Jur. Trials 443, 467
(1995).




21
M. App. 668, 686 (1989) (enphasis added).

In the case at hand, calling the judge's attention to the
effect of his comments could reasonably be expected to incur the
judge's displeasure or maybe even wath. This is a famliar
dil emma for practicing attorneys. Ms. Ricker and her attorney
chose to endure the judge's remarks w thout contenporaneous
conpl aint, probably in the hope that the worst had al ready occurred
and that she could try to sal vage what remai ned of her chances to
prevail. By choosing that course, she has left us with a record
t hat does not disclose, or even hint at, what evidence she could
have offered or the tactics she did not pursue.

Choosing to challenge the judge during the hearing was not the
only course open to her. She could have suppl enmented the record by
filing a notion for a new trial under Maryland Rule 3-533 or by
filing a notion to alter or anend a judgnment under Rule 3-534. See
Zdravkovich v. Bell Atl-Tricon Leasing, 323 Ml. 200, 592 A 2d 498
(1991). In either of these notions, Ms. R cker could have
attested to the evidence that the judge's remarks intimdated her
into foregoing. Had she done so, that may have given us a
different record. W cannot say one way or the other. Absent a
record of any significant evidence, even if we assune that the
trial judge's remarks did intimdate her, we cannot concl ude that
those remarks had any effect whatsoever upon the outcone of the

case.
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Finally, we cone to the issue of whether the trial court erred
in refusing to allow Ms. Ricker to introduce evidence of M.
Ri cker's al cohol abuse. Once again, we find that the trial court
did not err.

Both parties presented sone evidence as to M. Ricker's
al l eged al cohol problem M. Ricker testified on direct
exam nation as foll ows:

Q Do you have a drinking probl en?
No sir.
Do you drink?
Yes sir.

How of t en?

> O > O

| mght have a glass of wine with dinner,
as [Appellant] did. 1'd have a beer if |
was goi ng out with associ at es.

On cross-exam nation, Ms. Ricker's counsel asked:
Q M. Ricker, when you left the Ashley
facility [rehabilitation institution],

were you told not to drink al cohol ?

A No. They don't tell you to do anything;
t hey suggest that you do things.

COURT: "Counsel, Counsel, Counsel! Donestic
violence is the nanme of the case. Let's
concentrate on that."
At that point, Ms. Ricker's counsel ceased further interrogation
on the subject of alcohol abuse. He did not object to the court's

adnonition on the line of questioning and, therefore, did not
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preserve the issue. Magness v. Magness, 79 M. App. 668, 686
(1989).

The real problemhere is that Ms. R cker was unhappy with the
judge's lack of interest in M. R cker's use of alcohol. Counsel
obvi ously sensed that the judge was not interested, and abandoned
the inquiry. The judge had the opportunity to determine the
credibility of wtnesses and cone to his own concl usi on about what
and whomto believe and what he wanted to hear. Due Process does
not require that the litigant be satisfied with the result. Wagner
v. Wagner, 109 Md. App. 1, 23 (1996).

In conclusion, we hold that, on the record before us, we
cannot find that appellant has denonstrated that the circuit
court's denial of her notion for a protective order was in error
and we affirm

JUDGMENT AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.
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Ri cker v. Ricker, No. 1048, Septenber Term 1996
FAM LY LAW - BATTERED SPOUSE SYNDROMVE - Recognition by GCeneral
Assenbly of Battered Spouse Syndrone does not require that court

accept defense without regard to credibility of allegations of
spousal abuse.

TRIALS - Litigants nust nmake good faith attenpt to be heard either
at trial or at any other tinme in order to preserve due process
denial for appellate review Appellate challenge of trial judge's

behavi or must be acconpani ed by specific evidence of unacceptable
behavi or by trial judge.



