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The Circuit Court for Mntgonery County granted sunmmary
judgnment in favor of Mntgonery County, the appellee, in an
enpl oynment discrimnation action based on disability brought by
Donal d Ri dgely, the appellant.

The appell ant poses five questions for our review, which we
have consolidated into one: Was the circuit court’s decision to

grant sunmmary judgnent legally incorrect?! For the follow ng

The questions as stated by the appellant are:

1. Did the trial court . . . err as a matter of |aw by
granting summary judgnent to Montgomery County and
finding that there was no genui ne i ssue of materi al
fact on the issue of whether Montgonery County
di scri mi nated against Donald Ri dgely on the basis
of his disability?

2. Did the trial court . . . err as a matter of |aw by
granting summary judgnent to Montgomery County and
finding that there was no genuine issue of materia
fact on the issue of whether Mntgonery County
regarded Donal d Ri dgely as di sabl ed?

3. Did the trial court . . . err as a matter of |aw by
granting summary judgnment to Montgonery County and
finding that there was no genui ne i ssue of materi al
fact on the issue of whether Mntgonery County
regarded Donal d Ridgely as substantially [imted in
t he naj or life activities of mai nt ai ni ng
consci ousness, mai nt ai ni ng not or control,
mai nt ai ni ng bal ance, and wor ki ng?

4. Did the trial court . . . err as a matter of |aw by
granting summary judgnent to Montgonery County and
finding that there was no genui ne i ssue of materi al
fact on the i ssue of whether Montgonery County made
an individualized assessnment of Donald Ridgely's
present ability to safely perform the essential
functions of the full-duty Fire/ Rescue Captain job?

5. Did the trial court . . . err as a matter of | aw by
granting summary judgnent in favor of Montgomnery
(continued. . .)



reasons, we answer “no” to this question and shall affirm the

judgnment of the circuit court.

FACTS AND PROCEEDINGS

On Cctober 6, 1980, the appellant was hired as a firefighter
by the Mntgonery County Departnent of Fire and Rescue Services
(“the Departnent”). He was pronoted several tines and in 1990
attai ned the rank of Fire/ Rescue Captain.

The appellant’s duties as a captain included supervising
shifts at the fire station, responding to fire and rescue
incidents, assumng comand of fire/rescue personnel at the
incident scene, supervising fire investigations, repairing or
overseeing repairs to the station, conducti ng enpl oyee traini ng and
eval uations, driving rescue vehicles, and providing adm ni strative
support to the Departnent. The position required periods of
strenuous physical effort, such as scaling | adders while carrying
60 to 65 pounds of equi pnent, operating heavy equi pnent, and being
exposed to extrene environnments.

The Departnent requires firefighters to undergo annual nedi cal
exam nations to ascertaintheir fitness for duty. The exam nations

are perfornmed by doctors enployed by Montgonery County’s Fire and

(...continued)
County on the issue of whether Mntgonery County
was required to denonstrate that Donald R dgely
constituted a direct threat to the health and
safety of hinself or others in order to justify its
actions in renoving himfromhis position as full-
duty Fire/ Rescue Captain?
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Rescue Cccupational Medical Services ("OM5"). Upon performng a
fitness exam nation, the exam ning doctor conpletes a "Health

St atus Report," which states whether the enpl oyee can performful
duties. The report discloses whether the enpl oyee has any nedi cal
i npai rments. The doctor indicates by boxes on the report any work
restrictions he considers appropriate. The report is submtted to
the Departnent, which nmakes the final decision about fitness and
work restrictions. Odinarily, the Departnment accepts the
recomrendat i ons of QOVS.

I n February of 1997, the appell ant began falling asl eep during
t he day. He would fall asleep while driving, while performng
sedentary activities, and once while driving his riding|awn nower.
A few nonths later, the appellant noticed that his knees would
buckl e and his eyes would flutter when he | aughed. He discussed
these problens with his personal physician, who reconmended sl eep
studies. A sleep study conducted in the fall of 1997 reveal ed t hat
the appellant had narcol epsy. He was then referred to a
neurol ogist, Dr. Marc Raphaelson, for additional care. The
appel l ant did not notify anyone at the Departnment of his condition
or these devel opnents.

In February of 1998, Dr. Raphael son di agnosed the appell ant

with narcolepsy and related cataplexy and prescribed several



medi cations.? The appell ant i nredi ately reported his diagnosis and
the nedications to the Departnent. He also gave the Departnent a
“Medi cal Evaluation of Wirk Status Forni signed by Dr. Raphael son.
It stated that the appellant was qualified “to work in FULL DUTY
status, w thout physical restriction.”

On April 13, 1998, the appellant returned to Dr. Raphael son
for re-evaluation. He reported that his cataplexy had worsened,
particul arly when he played tennis or | aughed, and that he required
nore nedicine to remain awake. Dr. Raphael son adjusted the
appellant's nmedications. In his office note, Dr. Raphael son wote
that the diagnosis was "narcol epsy wth cataplexy that is poorly
controlled."

The appel l ant saw Dr. Raphael son for follow up on May 19. He
reported that his cataplexy had significantly inproved since his
last visit, and that his knees did not buckle when he | aughed.
However, he felt “sonewhat sleepy when driving to work.” In his
office note, Dr. Raphael son wote that the appellant’s narcol epsy

wi th catapl exy was “well-controlled.”

2Narcolepsy is a sleeping disorder ~characterized by
“recurrent, uncontrollable, brief episodes of sleep, often
associ ated wth hypnagogi c hallucinations, cataplexy, and sleep
paral ysis.” Smith v. Chrysler Corp., 155 F.3d 799, 802 (6th Cr.
1998).

Cat apl exy is a “sudden | oss of nmuscl e power foll ow ng a strong
enotional stinmulus.” United States v. Fisher, 289 F.3d 1329, 1332
n.4 (11th Cr. 2002).



On Novenber 16, the appellant reported to Dr. Raphael son that
he often had difficulty driving to work due to sl eepi ness, and t hat

his eyes fluttered and his knees buckl ed when he |aughed. If he

found a novie “tremendously funny” he would “literally becone
paral yzed.” He was not bothered by sl eepiness or by catapl exy at
wor K, however . Dr. Raphael son adjusted +the appellant's
medi cati ons. In his office note, he wote that the appellant's

condition was "under better but inconplete control."

The appellant's next visit to Dr. Raphael son was about a year
| ater, on Novenber 23, 1999. He reported that he continued to have
cataplexy with a vigorous |augh. He conpl ained of side effects
from the nedications. Dr. Raphael son adjusted the appellant's
medi cations and noted that the appellant's condition was
"inproved. "

The appel | ant next saw Dr. Raphael son on June 12, 2000. He
reported that he was continuing to experience cataplexy upon
| aughi ng very hard. He would have to hold onto a pole or a wall
when t hat happened to nmai ntain his balance. He conplained of side
effects from the nedications and of anxiety. Dr. Raphael son
adjusted the appellant's nedications. In his office note, Dr.
Raphael son stated that the appellant's narcol epsy wth catapl exy

was “inproved on current treatnent.”



In a followup appointnent on June 26, the appellant
conplained to Dr. Raphael son that he was “col | apsing constantly.”
Dr. Raphael son again adjusted the appellant’s nedications.

By April 18, 2001, when the appellant returned to Dr.
Raphael son, his condition was “essentially stable.” He reported
that his knees still got weak when he |aughed, but he did not
col l apse. Dr. Raphael son recommended that he continue his current
medi cat i ons.

Inafollowup visit on August 7, 2001, the appel |l ant reported
that his cataplexy was mld, and worse when he |aughed. He
continued to suffer from anxiety. Dr. Raphael son adjusted his
medi cat i ons.

On Cctober 30, 2001, the appellant reported to Dr. Raphael son
that he was falling asleep while doing paperwork and that his
catapl exy was “still there, not real, real bad.” Dr. Raphael son
concl uded that the appellant’s condition was “stable at noderately

i mproved | evel,” and agai n adjusted his nedications.

On February 6, 2002, the appellant reported to Dr. Raphael son
that his condition was “stable or inproved” and that it did not
“affect himat work.’

In 1998, 1999, 2000, and 2001, while under Dr. Raphael son's
care, the appellant passed his annual fitness exam nations. On

April 6, 2002, Dr. Francis J. Von Feldt, an enployee of OQVS5,

perfornmed t he appel |l ant's annual fitness exam nation for that year.



This was the first tinme Dr. Von Feldt perfornmed the appellant’s
annual exam nati on.

After perform ng the exam nation, Dr. Von Feldt submtted an
inquiry to Dr. Raphael son for nore detailed information about the
appellant’s condition. Specifically, Dr. Von Feldt asked Dr.
Raphael son to provide a summary report of the appellant’s
nar col epsy and rel ated cat apl exy and to nmake recommendati ons about
medi cal work restrictions. Dr. Von Feldt conpleted a “Health
Status Report,” placing the appellant on no duty status pending
recei pt of Dr. Raphael son’s report.

Dr. Raphael son prepared a summary report dated April 15, 2002.
On April 24, the appellant net with Dr. Von Fel dt and gave himDr.
Raphael son’s summary report. Init, Dr. Raphael son recormmended no
work restrictions. Dr. Raphael son described the appellant's
condition as follows:

He has responded well to nedication treatnent for
narcolepsy . . . . [The appellant] has had occasi onal
epi sodes when his knees woul d buckle, lasting for 10-15
seconds, associated with episodes of |aughing or other
stimuli. These events, at their peak, occurred up to six
or seven tines per week, and have dimnished greatly
during appropriate nedication treatnent. Over the | ast
three nonths, for exanple, the patient has had
approximately one simlar episode, and it did not occur
whi | e wor ki ng.

Since starting treatnent in 1998, the patient has
had no epi sodes when he was unabl e to performjob-rel ated
duties. [The appellant] has sone leeway in use of his
nmedi cati ons for narcol epsy, and he takes hi gher doses of
medi ci nes during very long work shifts. There have been
no epi sodes of sleep initiationinterfering with work or
| ei sure.



Dr. Raphaelson also suggested that the County perform a
“mai nt enance of wakefulness test,” to docunment the appellant’s
ability to stay awake, providing the County had a policy in place
with guidelines for study interpretation.?

On May 1, Dr. Von Feldt perforned a foll ow up exam nation of
the appellant and filled out a “Health Status Report.” Dr. Von
Fel dt concl uded t hat the appel | ant shoul d renmai n on no duty st at us.
Dr. Douglas Robinson, another physician at OMS, attended the
exam nati on

On May 6, 2002, Dr. Von Feldt sent a nenorandum to Dr.
Robi nson about the appellant’s condition. He described the
appel lant’ s synptons, noting that he had “severe somol ence since
February, 1997," and had experienced epi sodes of cataplexy six to
seven tinmes per week in the form of knee buckling lasting ten to
fifteen seconds at a tinme. Dr. Von Feldt further stated that the
appellant took his nedication “variably, based on subject
consi derations, not precisely as prescribed.” Dr. Von Feldt felt
t hese synptons “represent[ed] a well-docunented, proxinate threat

to self, coworkers and the public.”

3On July 3, 2002, the appellant wote to Dr. Raphaelson to

object to conments namde in the April 15 sumrary report.
Specifically, the appellant stated that his knees woul d only buckl e
for one second and only if he laughed extrenely hard. The

appel l ant asked the neurologist to correct these mstakes in
writing.



Dr. Von Feldt also noted in his May 6 nenorandum that the
appellant’s synptons inplicated the National Fire Protection
Associ ation 1582, Standard on Medical Requirements for Fire
Fighters and Information for Fire Department Physicians (“NFPA
St andard”). Under paragraph 3-13.3(b) of that standard, the
appellant’s condition was a “Category B Medical Condition,”
anal ogous to a “seizure disorder.”® Dr. Von Feldt concluded on
that basis that the appellant should not be allowed to operate
County vehicles or work on scaffolding, |adders, roofs, or any
ot her unprotected areas above ground or floor |evel.

On May 8, Dr. Von Feldt again wote to Dr. Robinson, to report
t he substance of a discussion he had had with Dr. Raphael son about
the appellant’s suitability for full duty. Dr. Raphael son had
recommended that the County conpile work reports, solicited from
ot her enpl oyees, and that he perform a mai ntenance of wakef ul ness
test on the appellant.

On May 14, Dr. Von Fel dt perfornmed anot her exam nation of the
appel l ant and conpleted a "Health Status Report,” in which he
recommended t hat the appellant be placed on Iight duty status. On
that status, the appellant would be restricted from working at

above floor |evel heights and from operating County vehi cl es.

“Under the NFPA Standard, a “Category B Medical Condition” is
“[a] nedical condition that, based onits severity or degree, could
prevent a person from performng as a nmenber in a training or
emer gency operational environnment by presenting a significant risk
to the safety and health of the person or others.”
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The appel | ant began wor ki ng on |light duty status at the end of
May 2002. He received his regul ar pay.

On May 21, Dr. Raphael son conpleted a “Medical Eval uation of
Wrk Status” formfor the appellant, stating that he was qualified
to work on full duty status.

On July 11, Dr. Robinson wote to Roger Strock, Chief of the
Departnent, recommending that the appellant remain on |ight duty
status. Dr. Robinson opined that the appellant's chronic nedica
condi ti on was “not acceptable” under the NFPA Standard.

On Septenber 23, at the request of the Departnent, Dr.
Robi nson wote to the appellant to summarize his reasons for
rendering a final determ nation of “not acceptable.” Dr. Robinson
expl ai ned:

| have determ ned that your catapl exy, which is not
fully controll ed despite the use of several prescription

nmedi cations and regular followup visits wth your

neur ol ogi st, poses a significant and i rmedi ate threat to

you, your fellow fire-and-rescue nenbers and the public

being served during fire and rescue operations. Your

cataplexy is of an unpredictable nature. An attack can
occur at any time. Sudden | oss of control of your
muscl es for even a few seconds can be di sastrous during

the rapid, physically demandi ng pace of fire-and-rescue

oper ati ons.
(Enphasis in original.)

Dr. Robi nson gave two hypothetical situations in which the
appel lant's condition could be dangerous:

1) You are involved in an aerial rescue on a | adder

seventy feet fromground |l evel, carrying a victi mdown to

safety. Your |egs buckle due to your catapl exy, causing
both you and the victimto fall to your deaths. 2) You

10



are driving any of the forty ton-plus energency vehicles
in operation. You |lose control of your |egs due to your
cat apl exy and, so, |ose control of the energency vehicle.
This unpredictable circunstance involving a forty ton-
pl us emergency vehicle out of control causes significant
injury or death to you and to nmenbers of your fire-and-
rescue team and the public.

On COctober 30, Chief Strock wote to the appellant informng
him that, in light of OMS s recommendation, “you are no |onger
nedically qualified to performyour job as a Fire/ Rescue Captain.”
Chief Strock continued:

[I]t is necessary to informyou that you cannot conti nue
working in a position for which you are not qualified.

Several options are available to enpl oyees who are
medically unfit to performthe job for which they were
hired. Such enpl oyees can apply for service-connected
disability retirement or non-service-connected disability
retirement. Enpl oyees can also resign, apply for an
early or normal retirenent (if eligible), or seek
alternative placenent in adifferent County job that they
are nedically able to perform

Your position as a Flre/Rescue Captaln Is vital to
the delivery of fire and rescue services to the public.
The need and demand for those services requires that the
i ncunbent of the position be nedically able to perform
Therefore, if you do not diligently pursue one of the
af orenenti oned options within the tinme periods specified
herein, [the Departnment] wll begin the process to
term nate your enploynent.

Despite Chief Strock’s letter, the appellant was not forced to
retire, and continued working on |ight duty status.
On Novenber 6, the appellant returned to Dr. Raphael son for a

followup visit. Dr. Raphaelson noted that the appellant’s
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narcol epsy with related cataplexy was “subjectively stable and
i mproved since May."?®

In the neantime, the appell ant retained counsel. On Novenber
12, he wote to Dr. Raphael son, asking himto give his |awer a
conplete report of his condition and a signed copy of a "Medi cal
Eval uation of Work Status"” form stating he is able to return to
full duty status. The appellant instructed Dr. Raphael son to state
in his report that the appellant's knees only buckled when he
| aughed hysterically, that he had only experienced one epi sode of
catapl exy in the past ten nonths while on nedication, and that the
duration of the episode was only one second.

Dr. Raphael son responded by report dated Novenmber 13, 2002,
opi ni ng that he did not consider the appellant “to be a significant
risk to his health or safety,” and that he was not aware of any
[imtations “preventing [himl from performing a position of
fire/rescue captain.” On Novenber 20, Dr. Raphael son conpleted a
“Medical Evaluation of Wrk Status” form stating that the
appel lant was qualified to work in full duty status.

The next day, Novenber 21, 2002, the appellant filed a “Charge

of Discrimnation” with the Mntgonery County Ofice of Human

*During this appointnent, the appellant asked the neurol ogi st
to rewite his notes to reflect corrections the appellant
suggested. Dr. Raphael son woul d not agree to rewite any notes but
did agree to nake note of the appellant's suggested corrections.
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Rights. He alleged discrinmnation by the County in placing himon
|l i ght duty status.

On February 7, 2003, in the Circuit Court for Montgonery
County, the appellant filed suit against the County, alleging
disability discrimnation, in violation of Article 1, Chapter 27 of
the Montgonery County Code (2001 ed.) (“McCC'). Specifically, he
al l eged that the County was “regarding [him as . . . disab[led]”
because of his narcol epsy and rel ated cat apl exy, and was unl awful | y
di scrim nating agai nst himon that basis.® He asked for back and
front pay, conpensatory danmges, costs, attorney's fees, and
reinstatenent as a Fire/Rescue Captain on full duty status. He
demanded a jury trial.

The County filed a tinely answer.

In the neantine, on February 13, Dr. Von Feldt wote to the
appel l ant, stating he wanted to give the appellant “every
opportunity to establish that [he could] safely performall duties

of [a] firefighter,” and noting that Dr. Raphael son had certified
the appellant for full duty, but further stating that the
neur ol ogi sts’s records “clearly docunent both cataplexy and sl eep
probl ens.” Dr. Von Feldt asked the appellant to have Dr.
Raphael son answer several questions, including whether the

appel lant’s condition was “substantially controlled” and if the

The appellant also alleged discrimnation on the basis of
actual disability. He |ater abandoned that allegation.
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appel | ant was capable of working at heights and operating heavy
vehicles.’

Two nonths later, on May 6, the appellant returned to Dr.
Raphael son for a foll ow up appoi ntnment. Dr. Raphael son noted that
t he appel l ant’ s narcol epsy with catapl exy was “wel |l -control |l ed” and
that the appellant “continue[d] to do well.”

On July 2, Dr. Raphael son wote a letter to Dr. Craig Thorne,
an independent contractor working for OMS5, stating that the
appel l ant was “capable of safe operation of heavy vehicles” and
“capabl e of safe performance of duty while working at heights.”

On July 8, Dr. Raphael son spoke to Dr. Thorne, telling him
that the appellant’s synptons were “rare and m |l d epi sodes of knee
buckling only” and that he believed the appellant was not
significantly at risk of harm even with full firefighter duties.

The next day, Dr. Thorne perforned a “followup nedical
eval uation” of the appellant. Dr. Thorne concluded that the
appellant’s narcolepsy and related cataplexy were “well-
controlled.” He reported the foll owi ng recormmendati ons:

1. [ The appellant] appears not to be at significant
risk wwth regard to his well-controll ed narcol epsy

‘On March 5 and March 6, the appellant wote to Dr. Von Fel dt,
attenpting to rebut Dr. Von Feldt’s statenments about his nedical
condition by relying on previous statenents by Dr. Raphael son and
hi s own understandi ng of his condition.

Addi tionally, on June 20, the appellant sent a menorandumto
Dr. Von Feldt, attenpting to satisfy the doctor’s concerns about
his condition. The appellant conplained that Dr. Von Feldt’s
actions were “clearly discrimnatory.”

14



and cataplexy. Although I cannot fully guarantee
his safety, because of his current |evel of control
and his only infrequent synptons of knee buckling
on occasi on, provoked by | augher, and no indication
that this affects his ability to perform his

essential job functions, | would recommend that he
is nmedically fit for full duty.

2. However, | would also recomend that he report to
the clinic: 1. Imediately for any synptons of

alteration in level of consciousness and/or any
| oss of notor control, so that his personal safety
in his job (and the safety of others) can be
addressed, and 2. Any changes in his nedications
(to ensure no adverse side effects that my
interfere with job performance).

3. He should continue to followup with his treating

neur ol ogi st. | would recommend a tw ce-yearly
evaluation and a letter from the neurol ogist
attesting to the stability of his synptons and his
wor k capability.

(Enphasis in original.)

On August 1, Dr. Von Feldt wote to Thomas Carr, the new Chi ef
of the Departnent, stating that he had found the appellant to be
“Medically Acceptable with Qualifications.” Dr. Von Feldt
recommended a transition period of three nonths, during which the
appellant would avoid working at heights and driving County
vehi cl es.

The appellant returned to full duty status on October 5, 2003.

As part of discovery, the appellant, Dr. Robinson, Dr.
Raphael son, and Dr. Von Feldt, anong others, were deposed in
January and February of 2004.

The County noved for summary judgnent on March 5, 2004, on the
ground that, on the undisputed material facts, the appellant could

not show he was regarded as di sabled by the County. Specifically,
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the County argued that the appellant was not regarded as di sabl ed
because the County 1) placed himin another position; and 2) only
regarded himas unable to work in one job -- that of firefighter --
and not as unable to engage in the magjor life activity of working.
The County asserted further that it was justified in maintaining
high fitness standards for its firefighters, as necessary to
protect the public, and that it had acted prudently to assess
whet her, by continuing in his position at full duty, the appell ant
was posing a direct threat to hinmself or others.?

The appellant filed atinmely oppositionto the County’ s notion
and request for a hearing. 1In his supporting nenorandumof |aw, he

argued that he had satisfied the prima facie case for

di scri m nati on. He argued that he could present evidence to
establish that: (1) the County regarded him as substantially
limted in the major life activities of working, maintaining

consci ousness, maintai ning notor control, and mai ntai ni ng bal ance,
due to his narcol epsy and cataplexy, and hence regarded him as
di sabl ed; 2) he was qualified for his position and was not a direct
t hreat because he had not experienced any incidents of catapl exy or

nar col epsy while on the job; and 3) he was prohi bited fromserving

81 n support, the County attached portions of depositions, the
“Health Status Reports,” the “Medical Evaluation of Wrk Status”
fornms, and nunerous |etters of correspondence between the doctors,
the Departnent, and the appellant, nuch of which we already have
di scussed.
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in the position of Fire/Rescue Captain due to his narcol epsy and

cat apl exy. ®

The County filed a reply nenorandum It argued that
mai ntai ning not or control, mai ntai ni ng consci ousness, and
mai ntai ning balance are not major life activities within the

nmeani ng of disability law. Alternatively, evenif these activities
are mpjor |ife activities, the County did not regard the
appel lant’s narcol epsy and cataplexy as substantially limting
them The County al so asserted that firefighting is not a class of
jobs, and thus the appellant could not prove he was regarded as
bei ng substantially [imted in the mgjor life activity of working.

A hearing on the County’s notion was held on May 6, 2004. At
the conclusion of the hearing, the court found that there were no
material facts in dispute and that the County was entitled to
judgnent as a matter of |aw The court issued a brief witten
order granting summary judgnment on May 11, 2004.

The appel lant noted a tinely appeal.

STANDARD OF REVIEW

°l n support of his notion, the appellant provided an af fidavit
attesting that, “[s]ince February 1998, the only cataplexy |I have
experienced (with the exception of June 18, 2000, which was six
days after | went off Anafranil), was ny knees buckling
approxi mat el y one second whil e | aughing hysterically.” He further
attested that he did not laugh while working and had “never
experienced any problens with narcol epsy or catapl exy whil e engaged
in [his] work duties as a full duty Fire/ Rescue Captain.”

The appel | ant al so attached nuch of the same docunentation and
correspondence that the County had attached to its notion.
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W reviewa circuit court’s decision to grant sunmary j udgnent
de novo, as it is a purely legal decision. Livesay v. Baltimore
County, 384 Md. 1, 9 (2004); Nesbit v. Govt. Employees Ins. Co.,
382 Md. 65, 72 (2004). We determ ne whether the circuit court
properly concluded that there was no di spute of material fact, and
if so, whether the circuit court’s decision that the noving party
was entitled to sunmary judgnment was |legally correct. See MI. Rule
2-501(f); Johnson v. Mayor and City Council of Baltimore City, 387
Ml. 1, 5 (2005); Coroneos v. Montgomery County, 161 Ml. App. 411,
422 (2005).

DISCUSSION

(a)

An iteration of the law of disability discrimnation is
necessary before we discuss the issues on appeal .

The appel | ant al | eges that he was di scri m nated agai nst on t he
basis of a disability, in violation of Article 1, Chapter 27 of
MCC. MCC section 27-19(a) provides, in relevant part, that,

“because of the . . . disability of a qualified

i ndi vi dual, or because of any reason that woul d not have

been asserted but for the . . . disability,” an

enpl oyer® may not:

°An “enployer” is defined by the MCC as “any person who
enploys one or nore individuals in the County, either for
conpensation or as a volunteer” and includes, inter alia
(continued. ..)
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(A) fail or refuse to hire, fail to accept the services
of , di scharge any individual, or otherw se
di scrim nate agai nst any individual with respect to
conpensation, terns, conditions, or privileges of
enpl oynent; or
(B) limt, segregate, or classify enployees in any way
that would deprive or tend to affect adversely any
i ndi vi dual s enpl oynment opportunities or status as
an enpl oyee.
The MCC al so defines "disability" as "a physical or nenta
i npai rment that substantially [imts one or nore of an individual's
major |ife activities, a record of having such an i npairnent, being
associated with an individual with a disability, or being regarded
as having such an inpairnment." MC § 27-6(c).**
Mor eover, Chapter 27 of the MCCis nodel ed after the Americans
with Disabilities Act ("ADA"), which is codified at 42 US. C 8§
12101 et seqg.'* See MCC § 27-1(b) (“The prohibitions in this

article are substantially simlar, but not necessarily identical,

10(. .. continued)
“Mont gonmery County and its instrunentalities and agencies.” MC §
27-6(9) .

BA "qualified individual with a disability" is defined as "an
individual with a disability who, wth or wthout reasonable
accommodation, can perform the essential functions of the
enpl oyment position that the individual holds or seeks." MCC § 27-
6(Vv).

2The ADA prohibits discrinmnation by covered entities agai nst
qualified individuals wwth a disability. Specifically, it provides
that no covered entity “shall discrimnate against a qualified
individual with a disability because of the disability of such
individual in regard to job application procedures, the hiring,
advancenent, or di scharge of enpl oyees, enpl oyee conpensation, job
training, and other ternms, conditions, and privileges of
enpl oynent.” 42 U.S.C. § 12112(a).
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to prohibitions in federal and state law. ”); Cohen v. Montgomery
County Dept. of Health and Human Services, 149 Md. App. 578, 591
(2003) (relying on decisions interpreting the ADA to interpret
provi sions of Mntgonmery County’s discrimnation |aw). The ADA
definitions of “disability” and “qualified individual wth a
disability” are alnost identical to definitions of those terns
under the MCC. See 42 U.S.C. 88 12102(2), 12111(8). Indeed, both
parties agree that we can | ook to federal decisions interpreting
the ADA for guidance in interpreting the MCC

The prima facie case for disability discrimnation is three-
pronged. An individual nust show (1) he has a disability within
the nmeaning of the MCC (or ADA); (2) notwthstanding the
disability, he was otherwise qualified for the enploynent or
benefit, with or w thout “reasonable acconmodation”?®; and (3) he
was excl uded fromthe enpl oynent or benefit solely on the basis of
his disability. E.g. Martinson v. Kinney Shoe Corp., 104 F. 3d 683,
686 (4th Cir. 1997); Doe v. Univ. of Maryland Med. Sys. Corp., 50

F.3d 1261, 1264-65 (4th Gr. 1995). %

13 Reasonabl e acconmodation” is defined in the MCC as “any
nodi fications necessary to nmake an environment suitable for a
di sabl ed person, w thout undue hardship or significant risk to any
person’s health or safety.” MXC 8 27-6(bb). The definition of
“reasonabl e accommodati on” under the ADAis simlar. See 42 U S.C
§ 12111(9).

“Because we concl ude that the appellant failed to satisfy the
first prong of the prima facie case for disability discrimnation-—-
that he has or was regarded as having a disability--we need not

(conti nued...)
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In Bragdon v. Abbott, 524 U.S. 7624 (1998), the Suprene Court
articulated a three-step analysis for evaluating the first prong of
the prima facie case for disability discrimnation. The first
consi deration under the analysis is whether the plaintiff has a
physical or nental inpairnent. 524 U.S. at 631. Second, the
court nust identify a major life activity that mght be limted by
the inpairment. 1d. Finally, the court nust consi der whether the
i mpai rment substantially limts that major life activity. Id.

A “physical or nental inpairnment” under the MCC is “(A) any
physi ol ogi cal disorder or condition, cosnetic disfigurenent, or
anatomcal loss affecting one or nore of the follow ng body
systens: neurological; nuscul oskeletal; special sense organs;

respiratory, including speech organs; cardi ovascul ar; reproducti ve,

¥(...continued)

di scuss in detail the requirenents for the second and third prongs,
as without satisfying the first prong he cannot possibly satisfy
the entire prima facie case. See Sutton v. United Air Lines, Inc.,
527 U.S. 471, 494 (1999) (holding that a conplaint alleging that
two job applicants were “regarded as” disabled by an enpl oyer was
properly di sm ssed because the job applicants had not alleged and
could not denpbnstrate that the enployer’s job requirenments
reflected a belief that the applicants were substantially limted
in amjor |ife activity and thus not addressing the renai nder of
the prima facie case for disability discrimnation); Halperin v.
Abacus Technology Corp., 128 F.3d 191, 198 & n.9 (4th Cr. 1997),
(noting that, even if the court believed that Halperin was
“otherw se qualified,” and thus satisfied the second el enent of the
prima facie case, because Hal perin had “failed to denonstrate that
he has a disability,” he could not nake out the prima facie case
for disability discrimnation), abrogated on other grounds by Baird
ex rel. Baird v. Rose, 192 F.3d 462 (4th Gr. 1999). cCf. Simms v.
City of New York, 160 F. Supp. 2d 398, 405 (E.D.N Y. 2001)
(explaining that it was analyzing the “otherw se qualified” prong
of the prima facie case for disability discrimnation because the
plaintiff in that case had, as a matter of |aw, established that he
had a disability).
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di gestive, genito-uninary; hemic and Ilynphatic; skin; and
endocrine; or (B) any nental or psychol ogical disorder, such as
mental retardation, organic brain syndrome, enotional or nenta
i1l ness, and specific learning disabilities.” MC 8§ 27-6(c). In
the instant case, it is undisputed that the appellant’s narcol epsy
and catapl exy constitute “inpairnents” within the nmeaning of the
MCC.

The term*“major life activities” al so has been defined by the
MCC. ** See MCC 8§ 27-6(r). The termrefers to “those activities
that are of central inportance to daily life,” Toyota Motor
Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184, 197
(2002), that “‘the average person in the general population can
perform with little or no difficulty.’” Rohan v. Networks
Presentations LLC, 375 F.3d 266, 274 (4th Cr. 2004) (quoting Pack
v. Kmart Corp., 166 F.3d 1300, 1305 (10th Cir. 1999)). Mjor life

activities include, but are not Ilimted to, the followng
functions: “caring for one's self, performng nanual tasks,
wal ki ng, seeing, hearing, speaking, breathing, I|earning, and

wor king.” MCC 8§ 27-6(r); Toyota, supra, 534 U.S. at 195 (citing 45
CFR 884.3(j)(2)(ii)); Bragdon, supra, 524 U. S. at 638-39. 1In

the instant case, the appellant has identified the follow ng as

®The term “major life activities” was originally defined by
Heal t h and Human Services in a regul ati on pronul gated to effectuate
section 504 of the Rehabilitation Act of 1973. See 45 C.F.R 8§
84.31(j)(2)(ii). However, because the ADA nust be interpreted as
granting “at Jleast as nmuch protection as provided by the
regul ations inplenmenting the Rehabilitation Act,” this regulation
also is used to inplement the ADA. Bragdon, supra, 524 U.S. at
632.
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major |ife activities affected by his inpairnents: working;
mai ntai ni ng consci ousness; mai ntai ning not or control; and
mai nt ai ni ng bal ance. °

The third step in the analysis is to determ ne whether the
i mpai rment substantially [imts the asserted major life activities.
Nei ther the ADA nor the MCC has defined the term “substantially
limts.” However, the Equal Enploynent OQpportunity Conm ssion
(“EEOCC’)* has codified regulations interpreting the term
“substantially limts” as, inter alia, “[u] nable to performa major
life activity that the average person in the general popul ation can
perfornmi; or “[s]ignificantly restricted as to the condition,
manner[,] or duration under which an individual can perform a
particular major |ife activity as conpared to the condition,
manner, or duration under which the average person in the general
popul ati on can performthat same ngjor life activity.” 29 CF. R
§ 1630.2(j)(1)(ii); Sutton, supra, 527 U'S. at 480 (citing
favorably these regulations); Colwell v. Suffolk County Police
Dept., 158 F.3d 635, 643 (2nd Cir. 1998) (sane). Mor eover, the

Suprene Court has explained that an inpairnment that “interfere[s]

\We wi || address later in our discussion whether any of these
are actually mjor life activities and, if so, whether the
appel lant put forth sufficient evidence that the County regarded
his inpairnments as substantially [imting any of them

"The EEOC is required to issue regulations to carry out
certain provisions of the ADA See 42 U.S.C. 12116. "[(Clourts
normal ly defer to the[se] . . . regulations . . . except where
they are viewed to be contrary to law" E.E.O0.C. v. Browning-
Ferris, Inc., 262 F. Supp. 2d 577, 583 n.7 (D. M. 2002).
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in only a mnor way with the performance of [a mmjor Ilife
activity]” does not “qualify[] as [a] disabilit[y].” Toyota,
supra, 534 U. S. at 197. Cf. Albertson’s, Inc. v. Kirkingburg, 527
U S. 555, 565 (1999) (explaining that a “nmere difference” cannot
anount to a “significant restrict[ion]” and thus cannot satisfy the
interpretation of “substantially [imts”).?!®

In determining whether an inpairnment is “substantially
l[imting,” the EECC and the Suprene Court have suggested that the
following factors are to be considered: “[t]he nature and severity
of the inpairnment; [t]he duration or expected duration of the
impairment; and [t]he permanent or long-term inpact, or the
expected permanent or |ong-term inpact of or resulting fromthe

I mpairnment.”  Toyota, supra, 534 U.S. at 196 (quoting 29 C F.R

Along with its regulations, the EEOC also issues
“Interpretive GQuidelines.” These guidelines are afforded varying
degrees of deference anbng courts. See Mondzelewski v. Pathmark
Stores, Inc., 162 F.3d 778, 783 n.3 (3rd G r. 1998) (noting that
the Third Crcuit affords these guidelines “a great deal of
def erence”). One such guideline provides that a court should
anal yze whet her an individual is substantially [imted in the ngjor
life activity of working only after considering whether the
individual is substantially Iimted in any other asserted major
life activity. 29 CF.R Pt. 1630, App. 8 1630.2(j). Wile the
Suprene Court has not consi dered whether this guidelineis correct,
at least two Federal Circuits have cited it with approval and have
foll owed this approach. See Mondzelewski, supra, 162 F.3d at 784
& n.4; Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 726 & n.10
(5th Gr. 1995).

In his reply brief to this Court, the appellant urges us to
use the approach outlined in the guideline. Assum ng, W thout
deciding, that this approach is the proper one for analyzing
“regarded as” clains, we shall anal yze the appellant’s clains that
he was substantially limted in the major life activities of
mai ntai ni ng consci ousness, mai ntaining notor control, and
mai nt ai ni ng bal ance before we anal yze whet her he was substantial ly
limted in the major life activity of working.
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§ 1630.2(j)(2)(i)-(iii)); see also Colwell, supra, 158 F.3d at 643.
____In the case at bar, the appellant argues that he neets the
first prong of the prima facie case for disability discrimnation—-
that he has a disability wthin the neani ng of the MCC--because the
County “regarded [hin] as” disabled. Under the MCC, an individual
can show that he was “regarded as” having a disability in one of
three ways. See 45 CF.R 8 84.3(j)(2)(iv). 1In the instant case,
t he appell ant has chosen the first of these three ways: that he is
“regarded as” having a disability because the County m stakenly
believed that an actual physical or nental inpairnent of the
appellant’s substantially limts one or nore of his mgjor life
activities. Id. See also Sutton, supra, 527 U.S. at 489 (noting
t hat one way an i ndi vidual can satisfy the “regarded as” definition
of disability under the ADA is by showi ng that the covered entity
“m stakenly believes that [he] has a physical inpairnment that
substantially limts one or nore major life activities”); Bragdon,
supra, 524 U.S. at 631.

It is inportant to bear in mnd that the MCC and t he ADA were
designed to “*assure[] that truly disabled, but genuinely capabl e,
i ndividuals will not face discrimnation in enploynment because of
stereotypes about the insurnountability of their handicaps.’'”
Halperin, supra, 128 F.3d at 200 (quoting Forrisi v. Bowen, 794
F.2d 931, 934 (4th Gr. 1986), which interpreted the Rehabilitation
Act, on which the ADA is based). Accordingly, “if the statutory
protections available to those truly handi capped coul d be cl ai ned

by anyone whose disability was m nor and whose rel ative severity of
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i mpai rment was wi dely shared[,]” the purpose of the ADA and MCC
woul d be frustrated. Forrisi, supra, 794 F.2d at 934.

The casel aw setting forth the requirenents for satisfying the
“regarded as” prong of a disability discrimnation claim discussed
above, adhere to and reflect this purpose. |Indeed, the prima facie
case is designed to distinguish between a situation in which an
individual is in fact being “regarded as disabled within the
nmeani ng of the ADA’ and a situation in which an enpl oyer has nerely
deened an individual “unqualified for a particular job because of
alimting physical [or nental] inpairnent,” as the latter is not
acti onabl e under the ADA. Schuler v. SuperValu, Inc., 336 F.3d
702, 705-06 (8th Cir. 2003) (internal quotation marks omtted). On
these two different situations, the Suprene Court has expl ai ned:

By its ternms, the ADA allows enployers to prefer sone

physi cal attributes over others and to establish physical

criteria. An enpl oyer runs afoul of the ADA when it makes

enpl oynent decisions based on a physical or nental

inmpairnment, real or imgined, that is regarded as

substantial ly limting a major life activity.

Accordingly, an enployer is free to decide that physica

characteristics or nedical conditions that do not riseto

the | evel of an inpairment—such as one’s height, build,

or singing voice—are preferable to others, just as it is

free to decide that some l1imiting, but not substantially

limiting, impairments make individuals less than ideally

suited for a job.
Sutton, supra, 527 U.S. at 490-91 (enphasis added).

Mor eover, when an enployer has valid requirenents in place
t hat enpl oyees nust neet and the enployer fails to hire or keep an
enpl oyee who does not neet these requirenents, such a situation
“does not establish a claimthat [the enpl oyer] regards [the person

who does not neet the requirenents] as being substantially limted
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in [a] major life activity.” I1d. at 490. To best explain this
concept, a discussion of Deas v. River West, L.P., 152 F.3d 471
(5th Cir. 1998), is instructive.

Deas applied for a position as an “Addiction Technician” in a
substance abuse program 152 F.3d at 474. On a health history
gquestionnaire, she disclosed that she suffered from “epil epsy
(fits, seizures)” in the past. Id. She was approved for hire.
Wthin a few weeks on the job, while she was still in the enpl oyee
orientation program Deas had a seizure. Dr. Dixon, the nedical
doctor of the substance abuse program w tnessed the seizure and
descri bed Deas as becom ng “verbal |y unresponsive and seenfing] to
| ose awareness of her surroundings for a brief tinme.” 1d. Dr.
Di xon noted that the seizure lasted “only a few seconds.” Id.
That sane day, Dr. Di xon was approached by anot her enpl oyee of the
program who said he saw Deas have a seizure lasting “several

m nutes,” during which she “appeared to | ose all awareness of her
surroundi ngs and was verbal |y unconmuni cative.” Id.

On this evidence, Dr. Dixon concluded that Deas would not be
able to satisfy her duties as an addiction technician and
di scharged her. Dr. Dixon told Deas that she was being fired
because of her seizures. Deas filed suit against the program
alleging that Dr. D xon violated the ADA because she regarded Deas
as di sabl ed when she di scharged her because of the seizures. The

United States District Court for the Mddle District of Louisiana

granted summary judgnment for the enpl oyer.
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On appeal, noting that it was uncontested that Deas’ s sei zures
constituted an inpairnment and that Dr. Di xon had term nated Deas’s
enpl oynment because of the seizures, the United States Court of
Appeals for the Fifth Grcuit explained:

[ T] he question on this appeal boils down to whether Deas

produced sufficient evidence for a reasonable trier of

fact to find that Dr. Di xon perceived her seizures as

constituting a substantially limting inpairnent. I n

other words, to have made a prima facie show ng of

di sability, Deas nust have produced sufficient evidence

for a reasonable trier of fact to conclude that Dr. D xon

percei ved her as having an ‘inpairnent’ and that this

inpairment, if it existed as perceived by Dr. D xon,
woul d have substantially limted one or nore of Deas’s
major life activities.

Id. at 476 (internal footnote omtted) (enphasis in original).

The court then reviewed Deas’s argunments on this issue.
Pertinent to the i nstant appeal, Deas argued that because Dr. Di xon
perceived Deas as suffering from seizures, she also nust have
regarded her as substantially limted in the major life activities
of seeing, hearing, and speaking; accordingly, her discharge was
based “solely on [Dr. Dixon’s] perception that[,] in the event of
a seizure, [she] would be unable to see, hear, or speak to the
patients or other workers[.]” Id. at 479. The court noted that
Deas offered no other evidence that Dr. D xon regarded her as
substantially limted in the major |ife activities of seeing,
heari ng, and speaki ng.

The court found that on this evidence, as a matter of |aw,
Deas did not showthat Dr. Di xon regarded her as “‘[s]ignificantly
restricted as to the condition, manner[,] or duration” under which

she coul d see, hear, or speak. 1d. at 480 (quoting the definition
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of “substantially limts” in29 CF.R 8 1620(j)(1)(i)-(ii)). The
court explained that Deas’ s evidence, at nost, showed that, when
Deas experienced a seizure, Dr. Dixon perceived her as |[imted in
her ability to see, hear, and speak for “a few seconds,” which was
not a “significant restriction” as to the “condition, manner, or
duration” wunder which Deas could “see, hear, and speak in
conpari son to an average nenber of the general population.” I1d.
Thus, the court held that, on this evidence, no rational trier of
fact could find that Dr. D xon perceived Deas to be substantially
limted in the major |ife activities of seeing, hearing, and
speaki ng.

See also Amendola v. Henderson, 182 F. Supp. 2d 263, 276
(E.D.N. Y. 2001) (holding that a plaintiff had failed to make a
prima facie case for a “regarded as” clai munder the Rehabilitation
Act because the enpl oyee’ s evidence showed only that the enpl oyer
perceived him as “nerely requiring post-operative recovery tine
following his foot surgeries between April and June . . . . [and
such] evidence is insufficient to permt the inference that [the
enpl oyer] perceived [the enployee] as having an inpairnment that
substantially limted himfromone or nore major |ife activities”).

(b)

Wth this wunderstanding of the law, we now turn to the

appel l ant’ s contenti ons.
i
The appellant first contends the court erred in granting

sumary judgnent to the County on the ground that he did not
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satisfy the first prong of the prima facie case for a “regarded as”
claim He argues that he satisfied the first prong because “there
is no dispute that the County regarded [him as being di sabl ed due
to his narcol epsy and cataplexy.” The appellant seens to argue
that sinply because he suffered an adverse enpl oynent decision at
the hands of the County, which acknow edged that its reason for
maki ng such a deci sion was because of the appellant’s narcol epsy
and cat apl exy, he has presented evidence sufficient to satisfy the
“regarded as” prong of the prima facie case.

Merely showing that the appellant suffered an adverse
enpl oynent deci sion, even when it i s acknow edged that the deci sion
was made based on t he appell ant’s narcol epsy and cat apl exy, is not
sufficient to satisfy the “regarded as” prong of the prima facie
case for disability discrimnation. As our discussion of Deas,
supra, makes clear, to satisfy the “regarded as” prong, an
i ndi vidual nust put forth sufficient evidence for a reasonable
trier of fact to conclude that the enpl oyer perceived the enpl oyee
as having an inpairnment and that that inpairnment, if it existed as
per cei ved by the enpl oyer, woul d have substantially Iimted one or
nore of the enployee’s mmjor I|ife activities. | ndeed, the
appellant’s later contentions, that the County regarded him as
being substantially limted in the mjor Ilife activities of
wor ki ng, mai nt ai ni ng consci ousness, naintai ning notor control, and
mai ntai ning balance, belie his threshold argunent that the
“regarded as” prong only required a showing that he suffered an

adverse enpl oynent deci si on because of his inpairnent.
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ii.

The appellant next contends the court erred in granting
sumary judgnent to the County because he denonstrated that there
was a genuine dispute of material fact as to whether the County
regarded him as disabled in the mjor Ilife activities of
mai ntai ni ng consci ousness, mai ntai ning notor control, and
mai nt ai ni ng bal ance. Apparently believing that an “assertion” that
the County regarded him as substantially linmted in these major
life activities was sufficient, he offers no evidence to support
this argunent. He cites Felix v. New York City Transit Authority,
324 F.3d 102 (2nd Cir. 2003), for the proposition that “maintaining
notor control is a major life activity.” He further suggests that
nerely because there is no case |aw establishing that maintaining
consci ousness and bal ance are major life activities per se does not
mean that they are not.

The County responds that what the appellant has characterized
as “mjor life activities,” the Suprene Court suggested in Toyota,
supra, 534 U S. at 195, are actually *“physical inpairnents.”
However, even assum ng that these functions are in fact major life
activities, the County argues that the appellant failed to produce
any evidence that he was perceived as being substantially limted
as to any of them Furthernore, the County argues that its

evi dence showed that Doctors Von Feldt and Robinson did not

The County conceded in oral argunent to this Court that
mai ntai ning notor control, maintaining balance, and nmaintaining
consciousness were all major life activities.
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perceive the appellant’s |limtations to be “severe, frequent, or
substantial,” but rather to be “unpredictable.” Thus, the County
was not regarding the appellant as being substantially limted in
any major life activity; rather, it was nerely recogni zing that his
non-di sabl i ng i npai rnents posed an unacceptable risk for fire and
rescue work.

Whet her the appellant was regarded as having an inpairnent
that substantially limted a major life activity is a mxed
guestion of law and fact. Bridges v. City of Bossier, 92 F.3d 329,
333 (5th Gr. 1996). First, as to the law, the appellant has only
cited one case, Felix, supra, 324 F.3d 102, which he asserts hol ds
t hat mai ntaining notor control is amjor life activity. The Felix
Court did not so hold. 1In dicta, it reasoned that being unable to
mai ntai n notor control is aninpairnent--not a major life activity.
Furthernore, the appellant has cited no cases holding that his
ot her asserted major life activities— maintaini ng consci ousness and
mai nt ai ni ng bal ance—are in fact ngjor life activities.

O her than the County’s concl usion that the appellant coul d no
| onger serve in the position of Firel/ Rescue Captain because he did
not nmeet the threshold requirenents for that position under the
NFPA Standard (which as we have already explained, under Sutton,
supra, and Deas, supra, is not insufficient), the appellant has
failed to make the prima facie show ng that the County regarded him
as being substantially limted in the nmgjor life activities of
mai nt ai ni ng consci ousness, naintaining balance, and rmaintaining

not or contr ol
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Even if we assunme--wi thout deciding--that rmaintaining
consci ousness, balance, and notor control are mjor life
activities, the appellant still falls short on the fact portion of
the issue. He has put forth no evidence on the sunmary judgnent
record to support an inference that the County regarded him as
substantially limted in any of these asserted nmjor life
activities.?

As it was the appellant’s burden to put forth evidence that
the County regarded him as substantially limted in his asserted
maj or life activities of maintaini ng consci ousness, notor control,
and bal ance, and he did not neet that burden, the trial court
correctly went on to consider whether he put forth evidence that
could satisfy the prima facie case for a “regarded as” claimin the
major life activity of working.

W thout tying it to the alleged major life activities of
mai ntai ning consci ousness, mai ntaining notor control, and
mai nt ai ni ng bal ance, the appellant nentions in his brief that the
fact that the County referred him for fitness examnations is
evi dence that it regarded himas di sabl ed. This evidence coul d not
in and of itself support that inference, given that the County
requires annual fitness exam nations of all firefighters. See Tice
v. Centre Area Transp. Authority, 247 F. 3d 506, 516 (3rd Cir. 2001)
(expl ai ning that evidence that an enpl oyer requested an enpl oyee to
undergo an independent nedical examnation did not by itself
suggest that the enployer regarded the enployee as disabled);
Krocka v. City of Chicago, 203 F.3d 507, 515 (7th GCir. 2000)
(explaining that the Gty did not regard a police officer as
di sabl ed by asking himto undergo a nedi cal exam nation, as it was
reasonabl e for the Gty to evaluate the officer’s fitness for duty
after it learned that he was suffering fromsevere depression).
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The appel l ant further contends the court erred in granting the
County’s notion for summary judgnent on the ground that he did not
denonstrate a genuine dispute of material fact on the issue of
whet her the County regarded himto be substantially limted in the
major |ife activity of working. Specifically, he suggests that the
County regarded him as “disabled froma class of jobs or a broad
range of jobs in various classes,” and thus regarded him as
substantially [imted in the major life activity of working. The
appel l ant cites the foll ow ng evidence i n support of this argunent:

- That while he was placed on light duty status, he was
precluded from appointnment to any “Station Commander”
position for which he applied, because only full duty
enpl oyees can serve in such a position.

- That the County did not seek to place himin a position
for which he was qualified; rather, it “threatened, in
witing, toterminate himif he did not resign, retire,
or find alternative enploynent.”

- Dr. Robinson’s deposition testinony that he was
prohibited from “[a]lny job that required himto be on
scaffolding or heights or driving notor vehicles or
operating . . . vehicles for the county.”

- Dr. Robinson’s deposition testinony, when asked to give
exanpl es of jobs that he woul d be prohibited from doing,
that the appellant could not be “an able-bodied fire
fighter in any of the units going out to fires and
operating in his capacity as an officer or non-officer
personnel ; in other words, working directly in fire and
rescue.”

- Dr. Von Fel dt’ s deposition testinony that the appel |l ant
woul d be prohibited from jobs requiring “exceptional
al ertness.”

- Dr. Von Feldt’s deposition testinony, when asked which
jobs the appellant could not perform that he could
“perform al nost any job that | can imgi ne except those
that require the extraordinary capabilities of an
emer gency worker like firefighter or police or pilot

of an airplane.”
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The appel l ant al so cites Simms, supra, 160 F. Supp. 2d 398, for the
proposition that firefighting is considered a “class of jobs.”
Thus, the appellant argues, by renoving himfrom the position of
Fire/ Rescue Captain, the County regarded him as substantially
limted in the major life activity of working.

The County responds that none of its actions evidenced a
belief on its part that the appellant’s narcol epsy and cat apl exy
substantially Iimted himin the major life activity of working.
First, the County points out that the overwhelmng majority of
courts have held that an enpl oyer’s conclusion that a person is not
qualified for the single position of firefighter is not a
substantial limtation on the major life activity of working.
Second, citing caselaw from several federal courts of appeal, the
County argues that, because of the uni que demands of firefighting,
non-di sabl i ng i npai rnments can render a person not fit for the job.?
Finally, the County asserts that the evidence in the sumary
judgment record supported the grant of summary judgnent: t he
testi nony of Doctors Von Fel dt and Robi nson showed that it did not
regard the appellant as unfit for a broad range or class of jobs

but only as unfit for a narrow class of firefighting jobs; and the

2'The County explains that evidence that it referred the
appellant for a Fitness for Duty Exam nation does not show that it
was regarding himas disabled; rather, at nost, it shows doubt as
to his fitness for the job of Fire/Rescue Captain.

Al so, the County points out that its reliance upon the NFPA
Standard further shows that it regarded the appellant as having an
i mpai rment that prevented him from neeting the exceptional and
uni que qualifications for the position of Fire/Rescue Captain, not
that it regarded himas disabl ed.
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appel l ant renai ned enployed by the County on light duty status
before he was returned to his position as Fire/Rescue Captai n.

An enpl oyer regards a person as substantially limted in his
ability to work if the enpl oyer perceives himto be “significantly
restricted in the ability to performeither a class of jobs or a
broad range of jobs in various classes as conpared to the average
person having conparable training, skills[,] and abilities.” 29
CFR 81630.2(j)(3)(i); Toyota, supra, 534 U.S. at 200; Cline v.
Wal-Mart Stores, Inc., 144 F.3d 294, 303 (4th Gr. 1998).
Furthernore, “[t]he inability to performa single, particular job
does not constitute a substantial limtation in the major life
activity of working.” 29 CF.R 8 1630.2(j)(3)(i); Murphy v.
United Parcel Service, Inc., 527 U S. 516, 523 (1999); cCline,
supra, 144 F.3d at 303. Mor eover, “one mnust be precluded from
nore than one type of job, a specialized job, or a particular job
of choice.” Pollard v. High's of Baltimore, Inc., 281 F.3d 462,
471 (4th G r. 2002) (quoting Sutton, supra, 527 U S. at 491-92).

The overwhelmng majority of cases that have addressed the
issue have held that the inability to perform the job of
firefighter is not a substantial limtation on the major life
activity of working. |In Bridges, supra, the United States Court of
Appeal s for the Fifth Circuit held that an applicant who was deni ed
a position as a firefighter because he suffered from mild
henmophilia had not been regarded as disabled in the major life
activity of working, even though the City’ s physician had concl uded

that his condition prevented himfrombeing qualified for positions

36



involving “routine exposure to extreme trauma” and, under City
rule, all enmergency nedical technicians and paranedics were
required to be firefighters as well. 92 F.3d at 333-35 & n.9.
Reasoni ng, under 29 CF. R 8 1630.2(j)(3)(i), that a “broad range
of jobs” nust “inpl[y] nore than two types [of jobs],” the court
concluded that “neither firefighters alone, nor even firefighters
I n conjunction with nunicipal [energency nedical technicians] and
paranmedics who nust also serve as backup firefighters
constitutes a broad range of jobs.” Id. at 334. The court also
reasoned that being excluded fromthe position of firefighter for
the Gty did not exclude the applicant froma “class of jobs.” I1d.
(citing 29 CFR 8 1630.2(j)(3)(ii)(B), which defines a “class of
jobs” as “jobs utilizing simlar training, know edge, skills or
abilities, within that geographical area fromwhich the individua
is also disqualified because of the inpairnent”).

See also Shipley v. City of University City, Missouri 195 F. 3d
1020, 1023 (8th Gir. 1999) (affirm ng summary judgnent for the Cty
because the record “indicate[d] that Shipley was able to performa
variety of jobs, and [the] City is entitled to summary judgnent
because it regarded him only as wunable to perform the job of
firefighter”); Smith v. City of Des Moines, Iowa, 99 F.3d 1466,
1474 (8th Gr. 1996) (affirmng grant of summary judgnent for the
City because, although the City regarded Smth as unable to perform
the duties of a firefighter, being unable to work at “the job of
[one’s] choice” is not a substantial limtation on the najor life

activity of working); Welsh v. City of Tulsa, Oklahoma, 977 F.2d
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1415, 1416-20 (10th Gr. 1992) (holding that Wl sh had failed to
show that he had been regarded as substantially limted in the
major life activity of working, as he had put forth no evidence
that the enployer who found himunfit for the job of firefighter
al so viewed himas unfit for a “w de range of jobs”).

But see Simms, supra, 160 F. Supp. 2d at 405 (concl udi ng that
because Simrs al |l eged that he was precluded fromfull duty service
as a firefighter and was denied a position as a First Line
Supervisor in the Training D vision of the Departnent, because such
positions were only open to full duty firefighters, Sims was
therefore precluded from nore than one type of job within the
Departnent and thus, as a matter of |aw, was regarded as di sabl ed
by the Departnent).

Accordi ngly, under the weight of the caselaw, being deened
unfit for the position of firefighter does anmpbunt to being unfit
for a “broad range of jobs in various classes” or a “class of
j obs.” Merely because the appellant was deened unfit for the
position of firefighter does not, as a matter of |aw, establish
that the County regarded himas substantially limted in the major
life activity of working. W nust thus look to see if there is
ot her evidence in the summary judgnent record to show that the
County regarded the appellant as substantially limted in a “broad
range of jobs in various classes” or a “class of jobs” and thus

regarded himas disabled in the major |life activity of working.
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As recounted above, the facts generated on sunmary judgnent
showed that, on April 6, 2002, Dr. Von Feldt placed the appell ant
on no duty status after perform ng the appellant’s annual fitness
for duty exam nati on and di scovering the appellant’s di agnosis and
treatment for narcol epsy and catapl exy. Over the next five weeks,
Dr. Von Feldt collected a sunmary report fromDr. Raphael son about
the appellant’s treatnent (wherein Dr. Raphael son recommended no
work restrictions but suggested the County perform other tests);
conducted a followup exam nation of the appellant; reviewed the
appel l ant’ s synpt ons agai nst the NFPA Standard; and concl uded t hat
the appellant’s condition was a “Category B Medical Condition,”
anal ogous to a seizure disorder. Based on this information, and
fol | ow ng anot her nedi cal exam nation of the appellant, on May 14,
2002, Dr. Von Fel dt recomrended that the appel |l ant be noved fromno
duty to light duty status, where he would be restricted from
wor ki ng at hei ghts and from operating county vehi cl es.

The appellant remained on light duty status and, on Cctober
30, 2002, Chief Strock wote to himsaying that in [ight of OW s
recommendati on of |ight duty status and the reasons therefore, the
appellant was not nedically qualified for the position of
Fi re/ Rescue Captain. The appellant conti nued working on |ight duty
status until being returned to his position of Fire/Rescue Captain
on Cctober 5, 2003, following a nedical evaluation by OVS that

found himfit for duty.
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W first note that, upon adm ni stering the appellant’s fitness
for duty examnation in April of 2002 and |earning about the
appel l ant’ s di agnosis and treatnment for narcol epsy and cat apl exy,
the County was entitled to investigate further the appellant’s
fitness for duty. Krocka, supra, 203 F.3d at 515; see also Duda v.
Bd. of Educ. of Franklin Park Public School Dist., 133 F.3d 1054,
1060 (7th Gir. 1998).

We further note that the appellant’s assignnent to no duty
status (with full pay), pending the investigation into his fitness
for duty, as well as his placenent on |light duty status before
being cleared for full duty on Cctober 5, 2003, is not legally
sufficient evidence that the County regarded himas substantially
limted in his ability to work. Talk v. Delta Airlines, Inc., 165
F.3d 1021, 1023, 1025 (5th Cr. 1999) (noting that evidence that
airline determ ned that an enpl oyee could not work inthe airline’s
cargo area, due to her leg deformty, but through the airline’s
“job placenment process” was reassigned to a position as a custoner
service representative was not sufficient to showthat the airline
regarded her as unqualified for a broad range of jobs); Colwell,
supra, 158 F.3d at 647 (“[A]ssignnment to |ight duty status does not
support the conclusion that an officer is regarded as disabled.”).

The appel |l ant asserts that there is still other evidence that
permts an inference that the County regarded himas being unable

to performa broad range of jobs. He argues that, because he al so

40



was passed over when he applied for the job of Station Commander,
as only full duty enployees can hold such a position, he was
precluded from “nore than one job” and thus was regarded as
di sabl ed. This argunent is unpersuasive because the appel |l ant has
not put forth any evidence that the job of Station Commander is
sonehow separate from or in another class from the job of
firefighter. If, to be a Station Commander, a person also nust
nmeet the qualifications for firefighter, then the job of Station
Commander assumes that the individual is also qualified for the
position of firefighter—which the appellant (at the tinme he
applied) was not. Accordingly, the appellant’s not being hired for
the position of Station Commander, w thout any evidence that it was
a separate job from that of firefighter, wll not support an
inference that he was excluded from a class of jobs or a broad
range of jobs in various classes and thus was regarded as di sabl ed
by the County.

_____The County’s COctober 30, 2002 letter to the appell ant, saying
that he no longer was nedically qualified for the position of
Fire/ Rescue Captain and that he would be termnated if he did not
seek enpl oynent in another County job for which he was qualified,
is also not, as the appellant argues, evidence that the County
regarded himas substantially limted inthe major life activity of
wor Ki ng. It is nmerely evidence that the County regarded him as

unfit for the job of Fire/ Rescue Captain, which, as noted above, is
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not a broad range of jobs in various classes or a class of jobs as
a matter of |aw #

Finally, the appellant asserts that certain opinions stated by
Doctors Robi nson and Von Feldt in their depositions suggest that
the County regarded himas unable to performa broad range of jobs
in various classes or a class of jobs. The deposition testinony,
given in 2004, was not in existence when the County made its
deternmination that the appellant was not nedically qualified for
the position of Fire/ Rescue Captain on Cctober 30, 2002, and hence
was not considered in the decision-nmaking process. Nevertheless,
we shall address the appellant’s argunents about the significance
of these deposition opinions and explain why there is no nerit in

any of them

22The appellant argues that the County’s conclusion that job
condition made himunfit to work at heights and operate energency
vehicles (first reached in Dr. Von Feldt’s May 6, 2002 nenorandum
to the appellant, repeated in Dr. Robinson’ s Septenmber 2, 2002
letter to the appellant explaining his nmedical exam nation rating
of “not acceptable” for the position of Fire/Rescue Captain, and
reiterated again in Dr. Von Feldt’s 2004 deposition) was evidence
that he was prohibited fromworking in a broad range of jobs and
was thus regarded as di sabled by the County.

Thi s argunent nust fail for several reasons. First, not being
able to work at heights or operate enmergency vehicles is not a
broad range of jobs in various classes or a class of jobs as a
matter of law. Second, the appellant has put forth no evidence
that these restrictions would in fact disqualify himfroma broad
range of County jobs, other than firefighter. Third, as is
evi denced by the hypothetical scenarios set forth by Dr. Robi nson
in his Septenber 23, 2002 letter to the appellant, these
restrictions on the appellant were fashioned in the context of the
appel lant’s duties as a Fire/ Rescue Captain, not in the context of
some ot her job.
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First, the appell ant argues that, because Dr. Robi nson opi ned
that he could not work “directly in fire and rescue,” he was thus
precluded froma broad range of jobs. However, what Dr. Robi nson
was explaining at that point in his deposition was that the
appellant would be prohibited from being an *“able-bodied
firefighter,” and what that job entails (i.e. working “directly in
fire and rescue”). Accordingly, this testinmony is not evidence
that the appellant was prohibited froma broad range of jobs in
various classes or a class of jobs.

Rel atedly, the appellant argues that because Dr. Von Fel dt
opined in his deposition that he would be prohibited from jobs
requiring “exceptional alertness,” this shows that the County
regarded him as prohibited froma broad range of jobs. Yet, the
appel l ant put forth no evidence that “exceptional alertness” is
required for a broad range of jobs. See Bridges, supra, 92 F. 3d at
333 (hol di ng that a henophiliac job applicant did not put forth any
evi dence that he was precluded from a broad range of jobs by
enpl oyer’ s deci sion that he could not performany job in which he
was “routinely exposed to extrene trauma”; nerely listing the jobs
of “lawenforcenent, mlitary service, EMI, paranedi c, construction
wor ker, manufacturing and machinery processing jobs, saw mll
enpl oyees, quarry workers, and jobs in the iron and steel industry”
was not proof that a person in any of these jobs would be routinely

exposed to extrenme traunm).
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The appellant also argues that Dr. Von Feldt’s statenent in
hi s deposition that jobs requiring “exceptional alertness” include
t hose such as “police or pilot . . . of an airplane,” in addition

to the job of firefighter, was evidence suggesting that the

appel l ant was unfit for a broad range of |jobs. Dr. Von Fel dt
nerely was explaining by illustration the types of jobs he thought
m ght require “exceptional alertness.” See Deas, supra, 152 F. 3d
at 481-82.

In Deas, supra, the court considered whether <certain
deposition testinony of the nedical doctor who had di scharged an
enpl oyee due to the enployee’'s seizures was evidence that the
doct or regarded the enpl oyee as unfit for a “broad range of jobs in
vari ous cl asses.” Id. at 481. The doctor had opined that the
requirenents for working in the substance abuse clinic—the
position the enpl oyee was found unfit for--included “uninterrupted
awareness or vigilance” and that this requirement was probably
simlar to the requirenents placed on an airplane pilot. 1d. The
doctor further opined that “if a person wWere] an airplane pilot,
sei zures are not acceptable.” Id. The court found that this
testi nony was not, as the enpl oyee had argued, evidence that the
di schargi ng doctor regarded her as being unable to work safely in
a “broad range of jobs in various classes”; rather, it was only
evi dence that the doctor regarded the enpl oyee as prohibited from

“a few, highly specialized jobs that required relatively high
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| evels of vigilance or wuninterrupted awareness.” Id. at 482.
Accordingly, for the sanme reasons, Dr. Von Feldt’s testinony i s not
evi dence that the County regarded the appell ant as being unfit for
a broad range of jobs in various classes.

(c)

In sum because the appellant failed to satisfy his burden of
produci ng evidence on the summary judgnent record from which a
trier of fact reasonably could infer that the County regarded his
nar col epsy and cataplexy as substantially limting any of his
asserted mpjor life activities, he cannot satisfy the first prong
of the prima facie case for disability discrimnation—that he was
regarded by the County as having a disability. The circuit court
properly granted summary judgnent to the County on that basis.

JUDGMENT AFFIRMED. COSTS TO
BE PAID BY THE APPELLANT.
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