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RITA TOWANA RILEY, ET. AL. v. UNITED SERVICES AUTOMOBILE
ASSOCIATION, NO. 16, SEPTEMBER TERM, 2003.

MARYLAND RULE 2-501 (a); MARYLAND RULE 5 -702; CHANTEL ASSOCIATES
v. MOUNT VERNON FIRE INSURANCE COMPANY, 338 MD. 131 (1995); THE
LOWER COURT ERRED IN FINDING THAT A READING BELOW 10UG/dL DID NOT
PRESENT LEGALLY COGNIZABLE EVIDENCE TO ESTABLISH FACTUAL BASIS TO
SUPPORT OPINION OF EXPERT THAT INJURIES RESULTED FROM INGESTION OF
LEAD; IN A LEAD PAINT CASE IN WHICH PLAINTIFFS PRESENT INJURY
DURING PERIODS SPANNING COVERAGE OF FOUR CONSECUTIVE HOMEOWNERS
INSURANCE POLICIES, THE PROPER TRIGGER THEORY IS THE CONTINUOUS
TRIGGER, AS LONG AS PLAINTIFFS ARE ABLE TO PROVE THAT DAMAGES
OCCURRED DURING THE POLICY PERIODS, RATHER THAN UPON MANIFESTATION
OF INJURY.
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Inthe Circuit Court for Baltinmore City, the Carpenter famly?*
sued their former landlord, an Om ngs MIIls dentist naned Kenneth
Hooper, alleging that Hooper negligently exposed the Carpenter
children to | ead paint during their tenancy and that, as a result,
they suffered pernmanent brain danage. During discovery in that
action, the parties disputed the applicability of Hooper’s
insurance policies for the prem ses, issued by United Services
Aut onobi | e Associ ati on (USAA).

To resolve the insurance dispute, USAA, the appellee here,
brought a declaratory judgnent action against appellants, the
Car penters, and Hooper,? seeking to establish that USAA s maxi mum
exposure in the underlying tort action is $300,000. Appellants
initially contended that Hooper’'s USAA policies provided $2.7
mllion of coverage, but now contend they provide $1.2 mllion
The | ead pai nt case was stayed pendi ng resol ution of the insurance
case.

The circuit court granted appellee’s notion for summary
j udgnment, decl aring that appellee’s policies indemify Hooper up to
$600, 000 of liability. Fromthat judgnment, appellants noted this
appeal and presented the following question, which we have
rephr ased:

Did the circuit court err by making findings of fact when
it granted summary judgnent for appellee?

Rita Riley, and her children, Jereny Carpenter, Christian
Carpenter, and Wendy Carpenter, are referred to collectively as
“the Carpenter famly” or “the Carpenters.”

2Hooper is not a party to this appeal.



Appel | ee noted a cross-appeal and presented the foll ow ng questi on,
whi ch we have al so rephrased:

Did the circuit court err in declaring that USAA s

policies provided $600,000 of coverage, instead of
$300, 0007
W answer “yes” to the first question, and, accordingly, we shall

reverse the judgnment. To guide the parties on remand, we address

t he second question as well.

FACTUAL BACKGROUND

Hooper purchased four consecutive honeowner’s insurance
policies fromUSAA to cover 1803 West Msher Street, the property
he rented to the Carpenters. The Carpenters lived at the prem ses
during portions of each of the four insurance periods, which were:

. July 28, 1990 to July 28, 1991;

. July 28, 1991 to March 1, 1992;

. March 1, 1992 to March 1, 1993; and

. March 1, 1993 to March 1, 1994.

The famly left the house sonetine in the fall of 1993.

Counts 1 through 3 of the underlying conplaint each sought $1

mllion dollars for damages resulting from injuries to Jereny

Carpenter, who was born shortly after the famly’'s tenancy began.?

3The record is clear that the famly' s tenancy conprised
portions of each of the four insurance periods, but the record is
unclear as to exactly when the famly noved into the property.
Appel l ants assert that the tenancy began in June 1989, while
appell ee asserts that the tenancy began in June 1990. The
(conti nued. . .)



Counts 4, 5, and 6 each sought $1 mllion dollars for damages
resulting fromthe injuries to Wendy Carpenter, who was two years
old when the famly noved into the residence. Finally, counts 7,
8, and 9 each sought the sanme damages for injuries to Christian
Carpenter, who was not yet one when the famly noved in. The
all egations in the conplaint of |lead ingestion were subsequently
supported by arelative's affidavit, stating that the children were
frequently seen “gnawing on the wi ndows and picking the paint”
t hroughout the tenancy.

In the course of the litigation, the Carpenters submtted
evi dence of their blood-lead |evel histories. Blood-lead |evels
are usually mneasured in mcrograns per deciliter of blood,
abbreviated as “pg/dL.” See Scott A Smth, Turning Lead into
Asbestos and Tobacco: Litigation Alchemy Gone Wrong, Defense
Counsel Journal, Apr. 2004, at 123. As nedical research has
progressed, what experts consider to be a “safe” lead |evel has
consi stently dropped:

Prior to 1970, the U S. Surgeon General defined the

“l evel of concern” of lead in a young child s blood as

60ug/ dL, a level rarely seen today. In 1970, the Surgeon

General reduced the |evel of concern to 40ug/dL. In

1978, the Centers for Disease Control and Prevention

(CDC), having assuned jurisdiction over |ead poisoning

prevention fromthe Surgeon General, further reduced the

| evel of concern to 30ug/dL; in 1985, to 25ug/dL; and in
1991, to 10ug/dL, where it stands today.

3(...continued)
significance of the discrepancy is dealt with in section Il of our
| egal anal ysi s.
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Id.

Only recently has research shown that Ilead |evels below
10ug/ dL not only are i njurious, but , in fact, are
di sproportionately injurious, causing nore harmper pg/dL up to 10
than beyond 10. Richard L. Canfield et al., Intellectual
Impairment in Children with Blood Lead Concentrations Below 10ug
per Deciliter, 348 New Eng. J. Med. 1517, 1521-25 (2003)
(Canfield). Appel lants submtted to us a copy of the Canfield
article in a notion to supplenent the record, but, because the
results of the Canfield research had not yet been published when
this case was before the trial court, it did not consider that
research in rendering the chal |l enged summary j udgnent deci si on, and
therefore neither shall we. See, e.g., Douglas v. First Sec. Fed.
Sav. Bank, 101 M. App. 170, 176-78 (1994).°*

The Carpenter children’s lead | evels were not neasured until

the fourth insurance policy period. Their results were:

‘“Further, appellants’ notion did not cite any authority
authorizing us to consider the article. See MI. Rule 8-432(d) (“A
nmotion . . . shall state with particularity the grounds and the
authorities in support of each ground.”).
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Jeremy

Carpenter

Date Lead Level
April 26, 1993 29ug/ dL
Sept enber 8, 1993 32ug/ dL

Cct ober 20, 1993

24 or 25ug/dL

December 15, 1993

18 or 19ug/dL

May 9, 1994 19ug/ dL
February 17, 1995 12pg/ dL
Sept enber 20, 1995 12pg/ dL
Decenber 19, 1995 11pg/ dL

Wendy Carpenter

Date Lead Level
April 26, 1993 19ug/ dL
Sept enber 13, 1993 23ug/ dL
Decenber 22, 1995 10pg/ dL

Christian Carpenter

Date Lead Level

May 19, 1993 23ug/ dL
June 17, 1993 24ug/ dL
Sept enber 13, 1993 28ug/ dL
May 9, 1994 15ug/ dL
February 17, 1995 11pg/ dL
May 15, 1995 11ug/ dL
Sept ember 21, 1995 9ug/ dL




Thus, owing to the late date at which the children were
tested, it remains unknown when the children’'s lead levels first
exceeded 10pg/dL. In its summary judgnent notion in the
decl arat ory judgnent action, appellee asserted that the Carpenters
could not prove that any bodily injuries were sustained during the
first and second policy periods (i.e., before March 1, 1992),
because no evidence showed that their lead |evels exceeded the
| evel -of -concern threshold of the Center of Disease Control of
10pg/ dL during that tine.

From the |ead-level tables above, it is apparent that the
earliest of the children’s blood tests occurred in April 1993
showing a | evel of 29ug/dL for Jereny Carpenter, and 19ug/dL for
Wendy Carpenter. The Carpenters’ nedical expert, Dr. Howard Kl ei n,
conceded in his deposition that, based solely on this data and
t hen-current nedical research, when projecting backwards in tine
before the children’s lead tests, he could only conclude that the
children’ s bl ood-|ead | evel s exceeded 10ug/ dL during the third and
fourth insurance periods. Si mul t aneously, however, Dr. Klein
averred in an affidavit:

It is nmy opinion within a reasonabl e degree of nedical

probability that Christian Carpenter and Wendy Car pent er

wer e “exposed” to hazardous | ead- based pai nt and dust at

the prem ses 1803 W Mdsher Street beginning the date

they first noved into the property in June 1989.

Likewse it is ny opinion within a reasonabl e degree of

medi cal probability that Jereny Carpenter was “exposed”

to hazardous | ead based paint and dust at the prem ses

begi nning [ in utero] and continuing at his birth on

ﬁebfuary 24, 1990. . . . It is further ny opinion within
a reasonable degree of nedical probability that this



exposure for all three children caused damage on a

cellular level to the children’s brains, disrupting

normal cel |l ul ar devel opnment. These opi ni ons are based on

the deteriorated condition of the | ead-based paint while

the children resided at the property, evidence of hand to

mouth activity, gnawing on |eaded paint, as well as

act ual observation of i ngestion of | ead paint

chips. . . . It is further ny opinion within a reasonabl e

degree of nedical probability that the |ead-based paint

and dust exposure during each separate policy period, in

and of itself caused i mediate bodily harmand injury to

the cells of the brain, central nervous system tissues

and organs for each of the three Carpenter children.

In his deposition, Dr. Klein never reconciled this opinionwith his
concession that, at the tinme, no published research confirned that
| ead paint was harnful at |evels below 10ug/dL, and that he could
not say when the children’'s lead |evels exceeded 10ug/dL. In a
subsequent affidavit, however, he essentially explained that the
question was not asked of himduring the depositions.

Arguing that Dr. Kl ein s opinion would be inadm ssible at
trial, appellee asserted that there was no evidence of injury in
the first and second policy periods, so no recovery coul d possibly
be had under those policies. The trial court agreed and entered
partial summary judgnent for appellee on that point.

As to the remai ni ng policies, appell ee asserted that, although
the aggregate of the two policies’ limts of liability was
$600, 000, because the children’s injuries during the two policy
periods constituted a single occurrence under the policies’ terns,
recovery could only be had under one policy, up to $300,000. Each
of the policies are materially identical, and each of them

provi des, under “Coverage E’:



If a claimis nmade or a suit is brought against an
i nsured for danages because of bodily injury or property
damage caused by an occurrence to which this coverage
applies, we [the insurer] wll:
1. pay up to your limt of Iliability [i.e.,
$300, 000] for the damages for which the insured is
legally Iiable; and
2. provide a defense at our expense by counsel of
our choice, even if the suit is groundless, false
or fraudul ent.
The policies define “occurrence” as:
An acci dent, including continuous or repeat ed exposure to
substantially the sane general harnful conditions, which
results, during the policy period, in
a. bodily injury; or
b. property danmage.
“Bodily injury” is then defined as “bodily harm sickness or
di sease, including required care, |oss of services and death that

results,” and finally, the policies inpose a limt of liability:

Qur total liability under Coverage E for all damages
resulting fromany one occurrence wll not be nore than
the Iimt of liability for Coverage E as shown in the

Decl arations. This Iimt is the sane regardl ess of the
nunber of insureds, clains nade or persons injured. All
bodily injury and property damage resulting fromany one
accident or from continuous or repeated exposure to
substantially the same general harnful conditions shal

be considered to be the result of one occurrence.

The trial court rejected appel |l ee’ s argunent that, under these
provi sions, recovery could be had fromonly one policy. The court
concl uded that appellee’s policies were anbi guous as to whet her an
i nsured may “stack” consecutive policies coverage limts in cases

of a continuous injury spanning nore than one policy. Construing



the anbiguity against the insurance conpany, the court declared
t hat appell ee was exposed to $600,000 liability in the underlying

tort action.®

LEGAL ANALYSIS

I

Appel | ee noved for summary j udgnent under Maryl and Rul e 2- 501,
whi ch provides, in relevant part:

(a) Any party may nmake a notion for sumrmary judgnent on
all or part of an action on the ground that there is no
genui ne dispute as to any material fact and that the
party is entitled to judgnent as a matter of |aw.  The
motion shall be supported by affidavit if it is

based on facts not contained in the record.

(b) Aresponse to a witten notion for summary judgnent
shall be in witing and shall (1) identify wth
particularity each material fact as to which it is
contended that there is a genuine dispute and (2) as to
each such fact, identify and attach the rel evant portion
of the specific docunent, discovery response, transcript
of testinony (by page and Iine), or other statenment under
oath that denonstrated the dispute. A response asserting
the existence of a material fact or controverting any
fact contained in the record shall be supported by an
affidavit or other witten statenent under oath.

(c) An affidavit supporting or opposing a notion for
summary judgnent shall be made upon personal know edge,
shall set forth such facts as would be admissible in
evidence, and shall show affirmatively that the affiant
is conpetent to testify to the matters stated in the
affidavit.

* * *

*The anbi guity was construed agai nst appel | ee because appel | ee
drafted the insurance agreenent, not because it is an insurer
E.g., Dutta v. State Farm Ins. Co., 363 M. 540, 556-57 (2001).
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(f) The court shall enter judgnent in favor of or agai nst

the nmoving party if the notion and response show that

there is no genuine dispute as to any material fact and

that the party in whose favor judgnment is entered is

entitled to judgnent as a matter of |aw
(Enmphasi s added.)

The trial court’s decision as to the first two policy periods
sinply reads:

As a factual matter, on the record before the Court, the

t hree Carpenter Children cannot establish that any one of

them suffered bodily injury within the neaning of the

USAA policies during the terns of the first two policies

. .. Therefore, as a factual matter, the nmaxi mumnunber

of USAA policies inplicated is two.

Appel lee’s theory on appeal 1is that the trial court
appropriately disregarded Dr. Klein s opinion because it woul d have
been i nadmi ssible at trial under Maryl and Rul e 5- 702, governing the
adm ssibility of expert testinmony. Thus, the refusal to admt Dr.
Klein"s opinion regarding injuries below 10ug/dL as part of the
record, appellee argues, results in its entitlement to summary
judgment as a matter of |aw because there no |onger renained a
genuine dispute as to whether the children suffered “bodily
injury,” as defined in the policies, during the first two policy
peri ods.

On this evidentiary issue, we wll only disturb the tria
court’s decision if it amobunts to an abuse of discretion, error of

| aw, or other serious n stake. See, e.g., Giant Food, Inc. v.

Booker, 152 M. App. 166, 182 n.9, cert. denied, 378 M. 614



(2003); Myers v. Celotex Corp., 88 MI. App. 442, 460 (1991). Rule

5-702 states:
Expert testinony may be admitted, in the form of an
opinion or otherwise, if the court determnes that the
testinmony will assist the trier of fact to understand the
evidence or to determne a fact in issue. |In making that
determi nation, the court shall determ ne (1) whether the
witness is qualified as an expert by know edge, skill,
experi ence, traini ng, or educat i on, (2) t he
appropri ateness of the expert testinony on the particul ar

subj ect and (3) whether a sufficient factual basis exists
to support the expert testimony.

(Enmphasi s added); see also 6 Lynn MlLain, Maryland Evidence 88
702:1 — 703:1 (2001 & Supp. 2004). Appellee’ s argunent focuses
solely on the third prong of the rule — whether a sufficient
factual basis supported Dr. Klein’ s opinion that all three children
sustai ned | ead-i nduced injuries throughout their tenancy. Before
resol ving that issue, however, we nust first define, as precisely
as possible, what Dr. Klein s opinion was offered to prove.

In order for the first two policies to be “triggered,” during
those policy periods, the Carpenter children nust have suffered
“bodily injury,” as defined by the policy (and, where necessary,
interpreted by the courts). The policies define bodily injury
essentially as “bodily harm sickness or disease,” which, in a
simlar |lead paint case, the Court of Appeals has interpreted to
mean “harm or damage of, or relating to the body or any |ocalized
abnormal condition of the living body.” Chantel Assocs. v. Mt.

Vernon Fire Ins. Co., 338 Ml. 131, 143 (1995).



I n Chantel, an expert witness testified to many of the sane
opinions as Dr. Klein has in the present case, including that
“[t]here is probably no safe threshold at which |lead has no
effect.” The expert’s opinion was offered in lieu of blood-Iead
| evel histories showi ng exact test results, to prove that the
plaintiff-children suffered “bodily injury” for purposes of severa
potentially triggered insurance policies.

The Court of Appeals held in cChantel that the expert’s
opi nion, which was offered in an affidavit, in concert with the
plaintiffs allegations that they had i ngested deteriorating |ead
paint at the prem ses throughout the policy periods, nmet their
burden of showi ng bodily injury, and thus triggered the policies.
The Court noted that, as in this case, the opposing party had not
offered any evidence, by way of affidavit or otherwise, to
di scredit the expert’'s opinion that |ead ingestion in any anount

causes bodily injuries. 1Id. at 144 & n.8.°

®Not abl y, the Chantel Court conpared | ead paint ingestion to
asbestos inhalation, finding them“simlar.” 338 MI. at 144. The
Chantel deci sion states, id.

The [l ead-paint plaintiffs’] conplaint, along with Dr.
Schroeder’ s undi sputed affidavit, | eads to the concl usion
that the “direct and indirect damage to the cells,
ti ssues and organs,” caused by the . . . plaintiffs’
exposure to |l ead constitutes a “bodily injury” as that
termwas defined in Mitchell [v. Maryland Casualty Co.,
324 M. 44, 62 (1991)]. In fact, the record in the
instant case establishes that the *“bodily injury”
suffered by the . . . plaintiffs’ exposure to lead is
simlar tothe “bodily injury” suffered in Mitchell where
we held that “‘bodily injury’ occurs when asbestos is
(conti nued. ..)
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Consi stent with Chantel, appellee tacitly concedes that, if
Dr. Klein’s opinion is adm ssible, then, when conbined with the
children' s | ead- | evel histories and the famly' s direct
observations of |ead ingestion, the opinion satisfies appellants’
burden of production as to evidence of their injuries during the
first and second policy periods. Appellee, however, argues that
the opinion is not admssible to prove the point because no
publ i shed research supports the doctor’s opinion.

W dealt with a simlar argunent in N.B.S., Inc. v. Harvey,
121 Md. App. 334 (1998). In that case, at a trial which occurred

sonetinme after 1995 (i.e., at least four years after the CDC

5C...continued)

inhaled and retained in the lungs.” Addi tionally,
according to Dr. Schroeder’s uncontradicted affidavit,
“bodily injury’ occurred inmediately or shortly after

exposure . . . [or] through in utero exposure. Thus, the
record in the instant case establishes that the
plaintiffs suffered “bodily injury,” imediately or soon

after their exposure to the chipping and fl aking |ead
paint at the Chantel property during the Munt Vernon
policy period and that this “continuous and repeated
exposure” resulted in bodily injury constituting an
“occurrence” triggering coverage under the Munt Vernon

policy.

The Court’s conparison of | ead paint to asbestos i s noteworthy
because, at oral argunment on the sunmmary judgnment notion in this
case, the trial judge asked a hypothetical question of counsel for
appellee: “If the lay witnesses indicate that these children were
i ngesting | ead paint fromthe beginning of their residence at this
property, doesn’t that underm ne your argunent?” Counsel replied,
“No, because . . . asbestos is different fromlead . . .. Ingesting
or exposure to | ead does not result in an injury, cellul ar changes,
until there is a certain level of lead built up into the system”
Appel | ee of fered no evidence to support counsel’s assertion, or to
refute Dr. Klein s opinion to the contrary.
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| onered the blood-lead | evel of concern to 10ug/dL), the nedical
expert of one of the parties proffered an opinion that |ead
I ngestion only becones harnful at |evels above 40pg/dL. For two
reasons the trial court found that the witness was not qualified as
an expert, and excluded her testinony: (1) she had not worked as a
practitioner or researcher in the field for nore than ten years;
and (2) as the trial court observed, “there isn’t another physician
out there who agrees with” her opinion that |lead only becones
i njurious over 40ug/dL, so under Rule 5-702(3) “there was no
exi sting factual basis” supporting her opinion. Id. at 339. W
affirmed that trial court’s exercise of discretion in applying Rule
5-702(3).

However, the fact that an expert’s nedical opinion is not
general ly accepted by the nedical conmunity does not stand as an
automatic bar toits adm ssibility under Rule 5-702(3). W so held
in Myers v. Celotex Corp., 88 M. App. at 455-60, concl uding that
the plaintiffs’ expert “should have been permtted to state his
opi ni on as to how asbestos fi bers cause cancer even t hough he could
not state that the theory he espoused was generally accepted by the
medi cal community.” I1d. at 455. W were careful to add, in that
case, that the challenged expert’s opinion, while not generally
accepted, was al so not uniquely held by that expert alone. 1d. at
459; cf. Giant Food, Inc., 152 Ml. App. at 188-89; Owens-Corning v.
Bauman, 125 Md. App. 454, 498-502 (1999). The chall enged opi nion

sinply represented a minority view W stressed that the standard
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for admssibility, at bottom is whether the opinion is offered
with a reasonable degree of nedical probability. See also 5
McLai n, supra, 8 401:4; cf. id. 8§ 702:2 at 512-14.

Here, Dr. Klein acknow edged that, as of the time of his
depositions, no published research had neasured children's
| ead—i nduced injuries at | evels bel ow 10ug/ dL. However, the doctor
opi ned that the Carpenter children sustained |ead-induced bodily
injuries throughout the tenancy — even wthout knowing their
precise lead levels during the first two policy periods — based
upon evidence that | ead causes neasurabl e damage at |evels above
10pg/ dL, and that the Carpenter children were eating |ead paint
t hroughout the tenancy.

Appel lee’s attack on Dr. Klein's opinion fails because it
assunmes a fact not in evidence. Appellee assunes that the record
shows that |ead ingestion only becones injurious at |evels above
10pg/ dL, but appellee offered no evidence supporting the
assunpti on. See Ml. Rule 2-501(a), quoted supra; cf. Chantel
Assocs., 338 Md. at 149-50. In fact, to the contrary, Dr. Klein
testified to his understanding that there is no safe | evel of |ead
i ngestion. As he pointed out, lead is a “toxin.” Dr. Kleinis not
alone in subscribing to this theory. The expert in Chantel

testified to essentially the sanme opinion. 338 Md. at 138-39.°

The expert in Chantel stated, “There are injuries to cells,
ti ssues and organs caused by exposure to |ead paint, |ead paint
chips, |lead paint fumes, and/or |ead paint dust, even though the

(conti nued. . .)
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There was adequate factual support for Dr. Klein's opinion to be
offered to a reasonable degree of nedical probability, like the
opinion offered in Myers v. Celotex Corp., and unlike that offered
in N.B.S., Inc. v. Harvey.® |In effect, appellee’ s theory would
wite into Rule 5-702(3) a requirenent that all nedical opinions
find support in published research, but neither the rule, nor cases
construing it, inpose such a requirenent. Therefore, we hold that
the circuit court erred in concluding that there was no genui ne
di spute as to whether the Carpenter children were injured during

the first and second policy periods.

IT

In Iight of our resolution of the first issue, the judgnment

nmust be vacated and renmanded to the trial court.® To offer sone

(...continued)
infjuries my not be noticeable to a harned individual or
di agnosable by a clinician until some later point in tine. .o
There is probably no safe threshold at which | ead has no effect.”

1t is one thing for a doctor to say, based on the
continuously dropping “level of concern” set by the CDC, and
pr of essi onal experience, that no lead level is safe; it is quite
anot her to say, nore than seventeen years after the CDC | owered the
| evel of concern from 40ug/dL, and nore than four years after it
was | owered to 10pg/dL, that injuries only occur above 40ug/dL
The first opinion, while unsupported by published research, is a
pl ausi ble one, currently espoused by sonme practitioners and
researchers; the latter opinion exceeds the bounds of credulity.
Such a reasonabl eness evaluation is an appropriate consideration
for trial judges applying Rule 5-702(3).

°On remand, of course, Dr. Klein will have an opportunity to
rely on the Canfield study to support his opinion. Wth that
(conti nued. . .)
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gui dance to the court and the parties on remand, we w |l address,
to some extent, the question appellee has presented in its
cross- appeal .

Qur consideration of the i ssue of how any judgnent in the tort
action should be allocated anong the consecutive policies begins
with a hypothetical counterfactual, but prefatory to that, we nust
briefly explain the distinction between triggering of insurance
policies versus the allocation of an insured’'s liability anong
consecutive policies. The distinction is fairly sinple: if an
i nsurance policy is triggered, then sonme anount of the policy’s
coverage nay be applied to indemify the insured, but allocation
(in consecutive, primary policy cases, such as this) deals with the
separate question of how nmuch coverage fromeach policy applies to
indemmify the insured for continuous injuries spanning nultiple
policy periods.

For our hypothetical, assume, arguendo, that the injuries
conpl ai ned of involved only one child, and further, that the injury
was the loss of a Ilinb, for which Hooper was held 1iable.
Qobvi ously, despite the continuing, permanent nature of the injury
(the I'imb remai ns | ost during subsequent policy periods), the only
policy triggered would be the one in force at the nonent of injury;

subsequent insurance policies would not be triggered.

°C...continued)
support, it woul d be i nappropriate to preclude the opinion as being
unsupported in fact, under Rule 5-702(3).
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The al | egati ons here, however, are that the children suffered
a continuous injury throughout consecutive policy periods. In an
earlier | ead paint case, Harford Mutual Insurance Co. v. Jacobson,
73 M. App. 670, 679-84 (1998), we held that the test for
determ ning which, if any, policies are triggered in |ead paint
cases was the “manifestation of injury” standard. In Jacobson, we
expl ai ned:

W agree wth those cases that the date of an

“occurrence” for purposes of determ ning coverage under

an insurance policy is the date when the harmis first

di scovered. In the case sub judice, the insurance policy

provi ded coverage only for an occurrence whi ch gave rise

to bodily harm during the period. [The plaintiff] was

first exposed to | eaded paint in 1981. Unquestionably,

the injurious effects of that exposure persistedintothe

peri od of coverage. But, her injuries first nmanifested

thensel ves prior to coverage when she was diagnosed in

1982 by the Baltinore City Health Departnent as having

| ead poi soni ng.

Id. at 684. As we shall explain, that holding has been
substantially abrogated by subsequent decisions of the Court of
Appeal s.

Lloyd E. Mitchell, Inc. v. Maryland Casualty Co., 324 M. 44
(1991), was an asbestos injury case. Wrkers who had been exposed
to Mtchell’s asbestos products sued the conpany, and at issue was
whet her the workers’ continuous injuries — from the tinme of
exposure to the mani festation of their injuries —triggered each of
t he conpany’s consecutive liability insurance policies. The trial

court had concluded, in part relying on Jacobson, that the asbestos

plaintiffs’ injuries only triggered the policies in effect when
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their injuries manifested, not at the nonent of exposure, and not
during the devel opnent of the attendant illnesses. The Court of
Appeals, in an opinion by Chief Judge Robert Mirphy, reversed
hol ding that, “at a mninmm coverage under the policy . . . is
triggered upon exposure to the insured s asbestos products during
the policy period by a person who suffers bodily injury as a result
of that exposure.” Id. at 62.1°

A year |ater, Chief Judge Murphy authored the Court’s opinion
in Harford County v. Harford Mutual Insurance Co., 327 M. 418
(1992), an environnental tort case where pollutants had seeped out
of landfills over a long period of tinme, during nunerous
consecutive insurance periods. The Court again held,
“[Manifestation is not the sole trigger of coverage in
envi ronnmental pollution cases.” 1Id. at 435-36. Rather, consistent
with the policies’ ternms, the policies that were triggered were
those in effect when injury (or, in that case, property damage) in
fact occurred.

In a lead paint case brought in the U S. District Court for
the District of Maryland, Judge J. Frederick Motz concl uded, based

on his reading of Mitchell and Harford County, that Jacobson was

YRegar di ng Jacobson, however, the Mitchell deci sion expressly
stated, “We express no view as to the correctness of [ Jacobson] in
the context of the subject matter there involved.” 324 Md. at 62
n.5, c¢f. Chantel Assocs., 338 M. at 144 n.8 (“[We do not
determ ne whether exposure to chipping and flaking |ead paint
resulting in bodily injury is the sole trigger of coverage in al
| ead-rel ated injury cases.”).
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no | onger good law, and that in | ead paint cases such as this, the
appropriate trigger theory is the continuous trigger, not solely
mani festation of injury. Scottsdale Ins. Co. v. Am. Empire Surplus
Lines Ins. Co., 811 F. Supp. 210, 215 (1993).1%" Judge Motz
concl uded: “[E] xposure plus bodily injury (even if unmanifested) is
now sufficient under Maryland law to trigger coverage.” Id.

Finally, in an asbestos property damage case, Mayor of
Baltimore v. UTICA Mutual Insurance Co., 145 Ml. App. 256 (2002)
(urzca), we held, in an opinion authored by Chief Judge Joseph
Mur phy, that consecutive policies were triggered by the plaintiff’s
continuous injury, as long as plaintiffs could prove that damages
in fact occurred during the policy periods. 1d. at 304-06. The
bul k of the remai nder of UTICA dealt with allocation of liability,
which we will analyze presently.

In light of those cases subsequent to Jacobson, we agree with
Judge Mot z’ s concl usion, in Scottsdale, that continuous injury, not
solely manifestation, is the appropriate trigger in |ead paint
poi soni ng cases. See also 5 ATLA’s Litigating Tort Cases 8 56-42
(2004) (“[T]he continuous nature of |ead poisoning supports an
argunent for triggering every policy that was in effect during the
period of ingestion.”); see also, generally, Lee H Qgburn, The

Progression of Trigger Litigation in Maryland — Determining the

Nscottsdale, nore precisely, was not itself the |ead paint
case; the lead paint case had been settled, and, in Scottsdale,
insurers were litigating liability for the settlenent.
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Appropriate Trigger of Coverage, Its Limitations, and
Ramifications, 53 Md. L. Rev. 220 (1994).

Here, appel |l ee argues that even if a continuous injury spanned
multiple policy periods, recovery nmay be had only up to
$300,000 —in effect, only one policy is triggered —because the
above-quot ed policy provisions state that USAA's liability for any
one occurrence is $300,000.** In considering this argunent, we
apply general interpretive rules applicable to all contracts:

An i nsurance policy is construed as an ordi nary contract,

according to usual, ordinary and accepted neaning [of its

ternms] unless there is evidence that the parties intended

to enploy [them in a special or technical sense. [I]t is

the function of the Court to interpret the policy and

deci de whether or not there is coverage. Maryland does

not followthe rule that insurance policies should, as a

matter of course, be construed against the insurer. W

nmust observe rul es of construction of ordinary contracts,

and will review the policy as a whole to ascertain the

intentions of the parties.
urrca, 145 M. App. at 301 n.46 (citations and quotation narks
omtted).

The circuit court concluded that the policies’ limt of

liability provisions, while susceptible to the reading given by

2Appel l ee relies on the policies’ limt of liability:
Qur total Iliability under Coverage E for all damages
resulting fromany one occurrence wll not be nore than

the limt of liability for Coverage E as shown in the
Declarations. This limt is the sane regardl ess of the
nunber of insureds, clains made or persons injured. Al
bodily injury and property damage resulting fromany one
accident or from continuous or repeated exposure to
substantially the same general harnful conditions shal
be considered to be the result of one occurrence.
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appel l ee, are equally susceptible to appellant’s interpretation
that, while any one policy would pay no nore than $300, 000 per
occurrence, a continuing injury may trigger sequential policies,
stacking each of the policies’ liability caps. W agree, and
again, we begin our analysis with a counterfactual.

I n the underlying case, assune, arguendo, that the Carpenters
win a total judgrment of $3 million for injuries sustained during
the four insurance periods, and further assune that Hooper had
procured the four policies fromfour different insurers. In such
a case, obviously each insurers’ per—-occurrence liability limts
would not apply to limt the availability of coverage from the
ot her policies; Hooper woul d have $1.2 million dollars of coverage
toward his liability to the Carpenters.?®

Appel lee’s interpretation of the per occurrence liability
limtation would alter the amount of insurance avail able, nerely on
the al eatory circunstance of whether Hooper had changed insurers
over the course of the Carpenters’ tenancy. Under our
hypot heti cal, Hooper would enjoy the full benefit of the aggregate
$1.2 million dollars of coverage he purchased; under appellee’s

t heory, Hooper woul d only have $300, 000 of coverage.

BAs further discussed infra, liability in such a case would
be apportioned anmong the four insurers according to either (1)
evi dence showi ng what anount of the danmages can be attributed to
each insurance period, or, if such evidence is unavailable, (2) a
pro rata allocation anong the policies according to the insurers’
“time ontherisk.” In either case, each policy’s liability limts
could not be exceeded, even if the liability allocated to a
particul ar policy exceeds that policy’'s liability limts.
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Appellee’s interpretation is not conpelled by the | anguage of

the insurance agreenents. \When the liability limtation section

states, “Qur total liability under Coverage E for all damages
resulting fromany one occurrence will not be nore than” $300, 000,
it can be read to nean “total liability under this policy” rather
than “total liability under all policies.”

Addi tionally, because appellee’s interpretation would
substantially alter liability allocation in continuous injury

cases, we believe appellee’'s interpretation is not what was
expected by the parties when they nade those contracts. Cf.
Scottsdale, 811 F. Supp. at 216 (“[T] he purpose of the [limtation
of liability] clause in question is not to apportion coverage
bet ween i nsurers providing coterm nous coverage. Rather, it isto
protect the issuing insurer from a claim that each instance of
exposure constitutes a separate occurrence for which an i ndependent
claimup to the policy limts can be made.”); UTICA, 145 MI. App

at 310-11 (indicating conpelling force of parties reasonable
expectations in policy interpretation); Robert E. Keeton, Insurance
Law Rights at Variance with Policy Provisions, 83 Harv. L. Rev. 961
(1970).

Appellee’s theory runs counter to the pro rata by
ti me—on—t he-ri sk allocation nmethod adopted in continuous injury
cases in Maryland. To return to, and extend our hypothetical, if
the Carpenters won a $3 mllion judgnent, and if (as is likely the

case) the parties cannot establish based on the evidence how to
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attribute the damages anong each of the i nsurance periods, Mryl and
| aw dictates that the judgnent be allocated pro rata anong the
policies based on their tinme on the risk. See Bausch & Lomb Inc.
v. UTICA Mut. Ins. Co., 355 M. 566, 584-89 (1999) (requiring
evidence as to inpossibility of attributing anounts of liability to
particular policy periods); Harford County, 327 Ml. at 436 (“The
burden to showthat property damage occurred within the coverage of
the policies is, of course, upon the insured. . . . [The issue is]
quite likely a matter for expert testinony.”); UTICA 145 M. App.
at 307-314 (thoroughly analyzing liability allocation; expressly
adopting tinme-on-the-risk pro rata allocation, rejecting other
theories); see also Scottdale, 811 F. Supp. at 216-18 (applying
time-on-the-risk allocation in lead paint case). In such cases,
liability is pro rated according to each policy’s tine on the risk
because it is only fair (and consistent with policy |anguage) that
policies indemify the insured for those injuries sustained when
the policy was in effect, and no others. See UTICA, 145 M. App.
at 310- 14.

Applying time-on-the-risk allocation to our hypothetical,
assumng four equal one-year policy periods, the $3 nillion
judgment would be allocated as a $750,000 liability agai nst each
I nsurance peri od. O course, each policy’s limts would bar
recovery over $300, 000, |eaving the insured exposed for the excess
$450,000 liability for each insurance period. See id. at 314

(“[NJo policy would be required to exceed its indemification
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limts in any event.”). |f Hooper were uninsured for any period of
tinme, liability would be allocated to him for that proportion of
t he judgnment —unl ess he was uni nsured because he could not obtain
i nsurance —but obviously no liability limt would apply. 1d. at
313 & n.54 (“[L]osses will be prorated to the i nsured, unless a gap
in coverage is due to the insured’s inability to obtain
i nsurance.”).

Wil e those results woul d obtai n under settled Maryland law i f
Hooper had switched insurers for each policy period, appellee’'s
t heory woul d evade those results, and puni sh insureds for renew ng
policies with the same insurer. |If this issue were ripe for our
review, we would reject appellee’s theory, as it is inconsistent
with Maryl and’ s ti ne-on-the-risk all ocation cases, and not nandat ed
by the policies’ |anguage. However, because our resol ution of the
first issue requires that the case be remanded to the trial court,
the parties shall have an opportunity to re-present their argunents
to the trial court. They will, at that time, need to establish
when the Carpenters noved into the residence; if their first
exposure pre-dated appellee’ s first policy, it may be that Hooper,
or whoever insured himat that tine, is liable for that portion of
the tort judgnment attributable to that tine period. Additionally,
to determine how long the insurer was on the risk, it nust be
determined (nore accurately than “fall of 1993") when the
Carpenters’ tenancy ended. Finally, to avail thenselves of

tinme-on-the-risk allocation, it nust be established that a npre
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accurate allocation is not feasible. See Bausch & Lomb Inc., 355

Mmd. at 586-89. %

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY REVERSED;
THE CASE IS REMANDED TO THAT
COURT FOR FURTHER PROCEEDINGS.

COSTS TO BE PAID BY APPELLEE.

YThis issue becones particularly relevant in light of the
Canfield study’s suggestion that |ead ingestion up to 10ug/dL is
di sproportionately injurious.
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