River Walk Apartments, LLC v. Roger Twiqq, Et. Al., No. 49, Sept. Term, 2006.

MUNICIPAL LAW - POWER TO LEVY TAXES AND FEES

The Petitioners, River Walk Apartments, LLC, and Monocacy River Apartments, LLC
(“River Walk”), sought review of the Court of Special Appeals’'s judgment reversing
summary judgment entered by the Circuit Court for Frederick County on behalf of River
Walk. The Court of Special Appealsheldthat the November, 2000, Agreement, enteredinto
by River Walk and M ayor James Grimes of the City of Frederick, by which River Walk
dedicated to the City certain rights-of-way in exchange for the waiver of impact fees and the
creation of a “special assessment” fee, and the Deferral Agreement, entered into by River
Walk and Frederick M ayor Jennifer Dougherty and iterating the terms of the November
Agreement, were ultra vires and therefore void ab initio because Section 2 of Article 23A
and Section 7 of Articlell of the City of Frederick Charter mandate that all feesimposed by
the City and, therefore, any waiver thereof must be authorized by ordinance, and no
ordinance authorizing either agreement was enacted. The Court of Appeals affirmed the
Court of Special Appeals' sjudgment and held that feesonly may levied bylegislative act and
therefore, by implication, only may be waived by legidative act. Thus, neither of thetwo
mayors that entered into the agreements possessed the requisite authority to levy the “ gpecial
fee” created in the agreements, or to waive the impact feesimposed by the City of Frederick.
The Court further concluded that, because municipalities are not bound by those actions
which transcend the authority of those allegedly acting on its behalf, and neither mayor was

authorized to create the special fee or waive the impact fee, the November and Deferral



Agreements were ultra vires and unenforceable.
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The Petitioners, River Walk Apartments, LLC, and Monocacy River Apartments,

LLC, (“River Walk”) seek review of the Court of Special Appeals's judgment which
reversed summary judgment entered by the Circuit Court for Frederick County on behalf of
River Walk, directing Respondent, Roger Twigg, in his official capacity as the Director of
Permits and/or Building Department M anager of the City of Frederick, to issue certain shell
construction permitsfor 144 units, aclubhouse, two garage buildings, and twelve buildings,
in connection with the development of the Riverside Corporate Park. We granted certiorari,
River Walk Apartments, LLC v. Twigg, 394 Md. 307, 905 A.2d 842 (2006), to consider one
question:

Was the City of Frederick free to exercise its executive

discretion — pursuant to Article 23A of the Maryland Code, the

City Charter, and its common law right to enter into and be

bound by contracts pursuant to this Court’s decisions — to

purchase valuable rights-of-way necessary to complete a pre-

existing public project, without seeking legidative approval by

ordinance?
Weshall hold that two contracts, aNovember Agreement and a Deferral Agreement, entered
into by two different mayors of the City of Frederick, were not legislatively authorized and
therefore, are unenforceable.

I. Facts
InNovember, 1999, JAnd R Limited Partnership contracted to sell to the Millennium

Development Group, LLC, approximately 122 acres of property formerly known as the

“South Rosenstock Farm,” located in the City of Frederick and encompassing Gas House

Pikefromitsintersection with Monocacy Boulevard and runningto the City’ seastern limits.



This piece of property had been annexed by the City of Frederick by Resolution Number 6-
85, passed by the Mayor and Board of Aldermen (* Aldermen”) in 1985, and which required
the following two conditions in exchange for becoming part of the municipality:

1. The owner of the land to be annexed shall pay the cost of any

required advertising of this annexation matter.

2. Extension of water, sanitary sewer and storm drain lines,

streets, curbs, lighting and all other public improvementsto and

into the areato be annexed shall be at the expense of the owner

or ownersor dev elopers requesting same and shall not be at any

cost to the City.
City of Frederick, Resolution No. 6-85.

One month after entering into thecontract for the purchase of the property with JAnd

R Limited Partnership, Millennium assigned all of itsrightsin the South Rosenstock Farm
property to Riverside I nvestment Group, L LC, which procured the property to incorporate
it into the Riversde Corporate Park Project. The property was to constitute the “ South
Campus,” as one of four campuses — the North, South, East and West — of the devel opment
plan for the Corporate Park in the City of Frederick.! The South Campus was to surround
Gas House Pike, which was avital part of the Extension of Monocacy B oulevard Project, a
project which entailed the compl etion of Monocacy Boulevard fromitsintersection with Gas

House Pike to its southern end point at Hughes Ford Road, as well asthe upgrade of Gas

House Pike from its intersection with Monocacy Boulevard to its terminus at the eastern

! The South Campus is referred to in the Preliminary Subdivision Plan of the

Riverside Corporate Park Project as plan number PC#03-167PSU, and in the Final Plan as
Lots 301, 302, Outlot “G,” and Outlot “H.”



corpor ate limits of the City.

On November 6, 2000, to “commence and complete’ Phase 111 of the Monocacy
Boulevard Project, its final phase, the Mayor of the City of Frederick entered into an
agreement (the “November Agreement”) with Riverside Investment Group, LLC, Riversde
Industrial Properties, LLC, Riverside Technology Park |, LLC, Riverside Technology Park
I, LLC, and Riverdde Technology Park Ill, LLC (“Property Owners’). Pivotal to the
contract was the Property Owners' agreement to dedicate to the City for no charge “any and
all additional rights-of-way needed for the upgrade and widening of Gas House Pike along
the frontage of the Property,” which was to be made “free and clear of all liens and/or
encumbrances,” for which the Property Owners agreed to record the plats to be dedicated
and execute all documents necessary for its completion. The Property Owners also agreed
to give their consent, and sign all necessary documents to subject the properties to a “ Tax
Increment Financing District” (TIF) to enable the City to finance the completion of
Monocacy Boulevard, with the caveat that “ Property Owner shall have no additional tax

assessment or liability as aresult of the creation of the [TIF].”

2 Accordingtothe November Agreement, theCity had already obtainedfromthe

property owners of the North Campus of the corporate office park, formerly known as the
“North Rosenstock Farm,” all rights-of-way needed to complete Phase I1l. The November
Agreement, therefore, sought to obtain from the South Campus owners “the same distance
from the center line of said road as presently dedicated by record pla along the frontage of
the North Rosenstock Farm.” Itisunclear from thelanguage of thisAgreement and from the
record, however, whether the rights-of-way were conveyed in fee simple or whether they
merely encumbered the land with a thoroughfare for the use of the public.
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In consideration for the Property Owners' dedicationsand agreement to the TIF, the
contract provided that the Properties and Property Owners would be subject to a “deferred
contribution special assessment” of $1.00 per square foot of each building to be constructed,
to be paid onceto the City “upon application to the City for the Shell Construction Permit
for such building.” The Agreement stated that “no additional fee for the special assessment
shall be assessed or contribution required in conjunction with future permitsfor the same

building,” nor would the Property be subject to additional “impact fees’?

as “acondition of
development of and/or construction of improvements on the Property.”

The contract was signed by arepresentative of each of the Property Owners and by
Mayor James Grimes for the City of Frederick, and was to be “binding upon, and inure[] to
the benefit of, the parties hereto and their respective heirs, personal representatives, agents,
employees, invitees, successors and assigns,” and its enumerated obligations were to “run
withtheland . .. and . . .bebinding upon all future owners.”

In May of 2001, Riverside | nvestment Group assigned all of itsrightsin the contract

to purchase the South Campusfrom JAnd R Limited Partnership to Riversde South, LLC,

and JAnd R Limited Partnership subsequently sold and conveyed the deed to the property

3 An impact fee is a fee typically levied by local governments “upon

development in order to help finance the cost of improvements such as roads, water and
sewer systems, parks, schools, police andfire stationsand low and moderate income housing
generated, at least in part, by that development.” 8 EugeneMcQuillin, The Law of Municipal
Corporations 8 25.118.50, p. 381 (3rd. ed. 2000). Itisatypeof exaction. City of Annapolis
v. Waterman, 357 M d. 484, 523-24, 745 A .2d 1000, 1020-21 (2000).
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to Riverside South, LLC.

On October 3, 2002, the City of Frederick passed Ordinance G-02-19, 81, whichtitled
Chapter 11 of the City Code, areserved chapter, “Fees,” and levied impact feesfor the first
timein the City for the purpose of requiring:

that new residential, commercial, institutional and industrial
development pay for its appropriate share of capital
improvements to the city’s water and sewer treatment and
distribution systems through the imposition of water and sewer
impact feeswhich will be used to finance, defray and reimburse
the city for all or aportion of the costs of capital improvements
tothecity’ swater and sewer treatment and distribution systems.

City of Frederick Code, Chapter 11, Section 11-1 (b). The ordinance cited for authority
Article XI-E of the Maryland Constitution, Article 23A of the Annotated Code of Maryland,
and the City of Frederick Charter. Section 11-1 of the new chapter, entitled “Water and
sewer impact fees,” provided in pertinent part:

(d) Applicability. Any person who, after the effective date of
this section, undertakesresidential, commercial, ingitutional or
industrial development shall pay a water and sewer impact fee
prior to receiving a permit from the department of permits and
inspections. The impact fee also applies to any existing
residential, commercial, institutional or industrial structure
which is not presently connected to a city water and sewer
sysem, when anew system is constructed or the extension of an
existing system has been dedared ready for service, and the
property owner is required to connect to the new system.

City of Frederick Code, Chapter 11, Section 11-1 (d). Another fee imposed by the new
chapter wasthe " Park Facilities developmentimpact fee” included in Section 2, which states

in relevant part:



d. Applicability. Any person who undertakes a residential
development project shall pay a park facilities development
impact fee and shall not receive a building permit until such
park facilities development impact fee is paid.

City of Frederick Code, Chapter 11, Section 11-2 (d).

In June of 2004, then M ayor Jennifer D ougherty” and the Property Owners entered

into asecond agreement entitled “ Agreement To Defer Public Improvements” (“the Deferral

Agreement”). The new Agreement granted the Property Owners an exception to Sections

2(g), 5.02,and 5.03 of the Subdivison Regulations of the City of Frederick, which required

installation and acceptance of necessary public improvements prior to thefinal approval of

subdivision plats.”> The Agreement also iterated that:

4

5

Two of the “Whereas” clauses in the Agreement refer to the receipt by the
mayor and board of aldermen of sufficient surety to cover construction costs, but the record
is devoid of any evidence of any legislative authority for the Agreement.

The Deferral Agreement specifically provided that:

WHEREAS, The City of Frederick has agreed to enter into this
Deferral Agreement to allow (@) plat recordation for the North
Campus and South Campus of the Project, (b) full development
of all lots on the North Campus and South Campus, including
but not limited to the issuance of building permitsfor any and
all such lots, and (c) deferral of public improvements along Gas
House Pike in front of and/or benefiting Lot 301, Lot 302, Out
Lot “G” and Out Lot “H” on the South Campus of the Project,
with the understanding that the Parties hereby state their intent
to negotiate toward reaching future agreement (hereinafter
referred to as the “Future Agreements’) regarding both the
funding mechanism and the relative construction obligationsof
the Parties with regard to all public improvements along Gas
House Pike.

(continued...)



The City of Frederick and the Riverside Owners hereby agree
that the present and/or future ow ners/devel opers of the Site Plan
Lots shall, upon issuance of any permit issued by The City of
Frederick with reference to any of the Site Plan Lots, pay unto
the City of Frederick the Fee, based upon One Dollar ($1.00) per
square foot of gross floor area of any proposed building to be
constructed on any of the Site Plan L ots. . . . In no event shall
any of the Lot Purchasers and/or owners/developers of the Site
Plan Lots be required to pay any fees or assessments or
otherwise be held responsible for payment of any fees or
assessments related to offsite improvements beyond the $1.00
per square foot to be paid at time of building permitissuance.

On June 25, 2004, Riverside South LLC sold its property rights in the South Campus
of the Riverside Corporate Park Project to Riverside Apartments (“Riverside”), a limited
liability company consisting of two member companies, River Walk Apartments, LLC, and
Monocacy River Apartments, LLC.

In October of 2004, and again in March of 2005, Riverside Apartments submitted
applications for shell construction permits to construct 144 units, a club house, two garage
buildings, and twelve buildings on plat 301 of the South Campus of the Riverside Corporate
Park Project, along with a payment of the $1.00 per square foot for each proposed structure,
as required by both the November and the Deferral Agreement. The City denied the
applications, stating that “in addition to the $1.00 per square foot fee, all impact fees must

be paid prior to the issuance of any of the af orementioned building permits,” to include the

payment of water, sewer, and park fees.

*(....continued)
(emphasis added).



Riverside responded by filing a complaint for a writ of mandamus and specific
performanceinthe Circuit Court for Frederick County, requesting that the City of Frederick
be directed to issue the shell construction permits for the $1.00 per square foot assessment
fee provided in both the November and the Deferral Agreements, and also filed amotion for
summary judgment requesting judgment for Riverside on the grounds that there were no
disputedfacts, thatthe municipality wasbound by its contracts, and that the City of Frederick
had entered into avdid and enforceable written agreement and theref ore was bound to honor
the $1.00 per square foot special assessment fee. The City responded to the motion for
summary judgment, stating that there were material issues of fact, gpecifically, whether
Riverside had standing to enforce the Agreements because Riverside was not a signatory to
either Agreement. The City dso argued that Riverside was not entitled to judgment as a
matter of law because the Agreements only exempted the property from regulatory fees, not
water, sewer and park facility impact fees, and that, even if the Agreements did exempt River
Walk from paying those fees, because they constitute taxes, they can only be waived by the
Maryland General Assembly and therefore, without such authorization, the waiver wasultra
vires and not enforceable.

After hearing oral argument on the motion for summary judgment, thetrial judgeruled
in Riverside's favor, stating:

[The November and the Deferral] agreements are clear and
unambiguous. In each agreement, the City, in exchangefor the

rights-of-way granted to it by Riverside, pledges to charge the
Plaintiff no more than the $1.00 per square foot special



assessmentfor building permits. The City, however, hasrefused
toissue any permits despitethe fact that Riverside has complied
with the terms of the contracts and paid the required special
assessment fee for each permit it has applied for. The City,
instead, attempts to charge Riverside for additional
environmental impact fees beyond the agreed upon assessment.

This position is not consistent with the agreements
entered into by the City in November of 2000 and June of 2004.
While the City has willingly accepted the benefits of their
agreements—therights-of-way granted to it by Riverside—ithas
not fulfilled its obligationsunder the same contracts. The City
entered into a valid and enforceable contract with the Plantiff
and must like any other individual or entity, liveup to the terms
of its agreements. Accordingly, because there are no material
factsin dispute, it is appropriate to enter summary judgment on
behalf of the Plaintiff.

The judge also ordered that the City “not require [Riverside] to pay any additional fees,
beyond the one dollar per square foot agreed upon” in the November and the Deferral
Agreements in order to acquire the shell construction permits.

The City noted atimely appeal to the Court of Special Appeals, wherein itargued that
both the November Agreement and the Deferral Agreement’s special assessment fee and
waiver of futureimpact feeswere void. The City maintained that, under Section 2 of Article
23A of the Maryland Code (1957, 2001 Repl.Vol.), the legislative body of the municipality
must enact ordinances in order to establish impact fees, and that the two Agreements were
not legislatively authorized, but instead constituted private agreements between Riverside

and the two mayors.®
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Shortly after theapped was filed, Riversde Apartments, LL C, dissolved and
(continued...)



In the Court of Special Appeals, River Walk argued that the contracts actually
constituted the purchase of certain rights of way, and that the M ayors possessed the authority
under Section 2 (b)(24) of Article 23A, Maryland Code(1957, 2001 Repl. Vol.),” and Section
35B of Article5 of theCity of Frederick Charter, to enter into contracts on behalf of the City
to procure necessary rights-of-way to complete the M onocacy Boulevard Extension. River

Walk al so asserted that because municipalitiesare bound by their contractual obligations, the

8(...continued)
divided its rights in the South Campus into two parts, conveying one part to its member
company, River Walk A partments, LLC, and the other part to the other member company,
Monocacy River Apartments, LLC. River Walk and Monocacy River (“River Walk”) then
moved as the successors-in-interests to Riverside’s property rights to be substituted for
Riverside as appellees in the Court of Special A ppeals, a motion which the intermediate
appellate court granted.

! Section 2 (b)(24) of Article 23A, M aryland Code (1957, 2001 Repl. Vol.)
providesin relevant part:

(b) Express powers. — In addition to, but not in substitution of,
the powers which have been, or may hereafter be, granted to it,
such legislative body also shall have the following express
ordinance-making powers:

(24) To acquire by conveyance, purchase or condemnation real
or leasehold property needed for any public purpose; to erect
buildingsthereon for the benefit of the municipality; and to sell
at public or private sale after twenty days public notice and to
convey to the purchaser or purchasers thereof any real or
leasehold property belonging to the municipality when such
legislativebody determinesthat the sameisnolonger needed for
any public use

Maryland Code (1957, 2001 Repl. Vol.), Article 23A Section 2 (b)(24).
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November and the Deferral Agreements should be enforced.

The Court of Special Appealsdisagreed and reversed the grant of summary judgment
to River Walk, holding that Section 2 of Article 23A and Section 7 of Article Il of the City
of Frederick Charter mandate that all feesimposed by the City and any waiver thereof must
be authorized by ordinance, and because no ordinance authorizing either the November or
the Deferral Agreement was enacted, both contracts were ultra vires and thereforevoid ab
initio.

Before this Court, River Walk contends that, pursuant to Sections 142, 143 and 147

of Article XI,® and Sections 168, 172, and 174 of Article XIV® of the City of

8 Section 142 of Article XI of the City of Frederick Charter provides:
General control of city over public ways.

The City of Frederick shall have charge of all the public waysin
the city except such as may be under the jurisdiction of the
Maryland State Roads Commission. Subject to the laws of the
State of Maryland and to this Charter, the City of Frederick may
do whatever it deems necessary to establish, operate, and
maintain in good condition the public ways of the city.

City of Frederick Charter, Article XI, Section 142.
Section 143 provides:
Powers of city in connection with public ways.

The City of Frederick shall have the power:
(a) To establish and change from time to time the grade lines,
width, and construction materials of any city public way or part
(continued...)
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§(...continued)
thereof.
(b) To grade, lay out, open, extend, and make new city public
ways.
(c) To grade, straighten, widen, alter, improve, or close up any
existing city public way or part thereof.
(d) To pave, surface, repave, or resurface any city public way or
part thereof.
(e) To construct, maintain, and repair bridges.
(f) To name city public ways and to number houses and |ots.
(g) To assess the cost, in whole or in part, of any projects under
(b), (c) and (d) of this section on the abutting property in the
manner provided in section 168 of this Charter.

City of Frederick Charter, Article X1, Section 142.

Section 147 provides:

Power of city to purchase or condemn property for projects
under this article.

For the purpose of carrying out any of the work or projects
provided for in this article, the city shall have the power to
purchase or condemn any property it deems necessary as
hereinafter provided. Any of the projects shall be considered as
public improvements within the meaning of section 174 of this
Charter. Any condemnation proceedings shall be carried onin
accordance with section 174 of this Charter.

City of Frederick Charter, Article XI, Section 147.

9 Section 168 of Article XIV provides:

Power and authority generally in connection with public
property.

The City of Frederick shall have the power to acquire, hold, and
dispose of property, real, personal, or mixed, within or without
(continued...)
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%(...continued)

the boundaries of the city for any public or municipal purpose by
purchase, gift, bequest, devise, lease, condemnation, or
otherwise. The City of Frederick may receive in trust and
control for any general corporate purpose of such trust all money
and other property which may have been or shall be bestowed
upon it by will, deed, or any other form of gift or conveyancein
trust for any general corporate purpose, or in aid of the indigent
poor, or for the general purpose of education, or for charitable
purposes of any description within the city. All city property,
franchises, and funds of every kind now belonging to or in the
possession of the mayor and a dermen of Frederick are hereby
vested in the City of Frederick.

City of Frederick Charter, Article XIV, Section 168.
Section 172 of Article X1V provides:
Acquisition and disposal.

The City of Frederick may acquire by gift, purchase or
otherwise, any real or personal property and any interest,
franchise, easement or privilege therein, including (without
limitation) stock of a corporation, land and buildings or other
improvements, in its discretion as it deems necessary for any
public or municipal purpose, and may sell, lease, mortgage, or
otherwise dispose of any property belonging to the city in its
discretions [discretion] it deems necessary for any public or
municipal purpose, to any private, public or other corporation,
partnership, associati on, person or other entity, and may takeany
and all actions and enter into any and all agreements in its
discretion as it deems necessary or desirable in order to
accomplish such purposes. The city may assume any mortgage,
|ease or other obligationin connection with any such acquisition
and may finance any such acquisition by the issuance of bonds
pursuant to Section 114 and Section 115 of this Charter, which
bonds may be sold or issued in exchange for cash, the property
(continued...)
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Frederick Charter, the Mayor possessesthe executive power to purchase or condemn property
such as the rights-of-way at issue in this case. Therefore River Walk maintains that, as an
executive act, no ordinance or legislative act was required in order for the City to enter into

the Agreements. Further, River Walk maintainsthatthe Mayor, asthe chief executive officer

%(...continued)

being acquired, or the stock of the corporation owning or having
an interest in such property or for such other consideraion as
may be determined by the ordinance or resolution of the board
of aldermen authorizing suchbonds. Any obligation represented
by any mortgage, installment sales, conditional sales, lease
purchase or other financing agreement for the acquisition of
such property shall constitute aborrowing and bonds within the
meaning of Section 114 and Section 115 of this Charter if so
provided by ordinanceor resolution of the board of aldermen. In
the event that any bonds are issued in exchange for any
consideration other than cash, the value of such consideration
shall be determined on such basis as the board of aldermen
determine in their discretion and such determination of value
shall be conclusive for the purposes of this section and Sections
114 and 115 of this Charter, including for the purpose of
calculating thelimitation providedin Section 115 of thisCharter
on the amount of bonds which may beissued by the city.

City of Frederick Charter, Article X1V, Section 172.
Section 174 of Article XIV provides:
Authority of city to protect city property.
The City of Frederick shall have the power to take all measures
it deemsnecessary to protect the buildingsand all other property

of the city.

City of Frederick Charter, Article X1V, Section 174.
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of the City, hasthe inherent, executive power to purchase property on the City’s behalf and
the November and the Deferral Agreements, therefore, constituted an exercise of that
executivepower. River Walk also argues that municipalities are bound by their contractual
obligations.

Conversely, the City of Frederick asserts that the November and the Deferral
Agreements constituted awaiver of all impact and assessment fees and the creation of anew
special assessment fee, which, the City maintains,the Mayor hasno authority to do. The City
argues that, before any fee can be imposed by the municipality, it must be legislatively
authorized. Further, the City contendsthat, the waiver of feesisacorollaryto theimposition
of fees, so ittoo would require legislative authorization.*°

II. Analysis

In this case we are called upon to determine whether thetrial judge properly granted
summary judgment on behalf of River Walk. The entry of summary judgment is governed
by Maryland Rule 2-501, which provides in pertinent part that:

(f) Entry of judgment. The court shall enter judgment in favor
of or against the moving party if the motion and response show
that there is no genuine dispute as to any material fact and that

the party in whose favor judgment is entered is entitled to
judgment as a matter of law.

10 The City also contends that the Agreements violated Annexation Resolution

Number 6-85, andillegally contracted away theCity’ spowerto |l egislateto protectthe health,
safety and welfare of itsresidents. Because we shall hold that the Mayors did not have the
authority to enter into agreements waiving the City’s impact fees and creating “special
assessment” fees, we do not reach these arguments.
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Maryland Rule 2-501 (f). The question of w hether the trial court properly granted summary
judgment isaquestion of law and is subject to de novo review on appeal. Standard Fire Ins.
Co. v. Berrett,395Md. 439, _ ,910A.2d 1072, __ (2006); Miller v. Bay City Prop. Owners
Ass’n, Inc., 393 Md. 620, 632, 903 A.2d 938, 945 (2006), quoting Myers v. Kayhoe; 391 Md.
188, 203, 892 A.2d 520, 529 (2006); Ross v. State Bd. of Elections, 387 Md. 649, 658, 876
A.2d 692, 697 (2005); Todd v. MTA, 373 Md. 149, 154, 816 A.2d 930, 933 (2003); Beyer v.
Morgan State Univ., 369 Md. 335, 359, 800 A.2d 707, 721 (2002). If no material facts are
in dispute, we must determine whether summary judgment was correctly entered asa matter
of law. Standard Fire Ins. Co., 395 Md. at __, 910 A.2dat __; Ross, 387 Md. at 659, 876
A.2d at 698; Todd, 373 Md. at 155, 816 A .2d at 933; Beyer, 369 Md. at 360, 800 A.2d at 721.
On appeal from an order entering summary judgment, we review “only the grounds upon
which thetrial court relied in granting summary judgment.” Standard Fire, 395 Md. at _,
910 A.2d at __; Ross, 387 Md. at 659, 876 A.2d at 698, quoting Eid v. Duke, 373 Md. 2, 10,
816 A.2d 844, 849 (2003), quoting in turn Lovelace v. Anderson, 366 M d. 690, 695, 785
A.2d 726, 729 (2001).

In the case before us, River Walks seeks the enforcement of both the November and
the Deferral Agreements, entered into by different Mayors. Both Agreements obliged the
Property Owners’ successorsto convey certain rights-of-w ay to the City in exchange for the
creation of a “special assessment” fee provision, which allowed River Walk to obtain all

necessary shell construction permits from the City for afee of $1.00 per square foot of each
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shell to be constructed, instead of any impact fees. River Walk assertsthat the November
and the Deferral Agreements constituted the purchase of necessary rights-of-way necessary
for thecompletion of an existing public ways project, specifically, Phaselll of the Monocacy
Boulevard Project. River Walk contendsthat, because these Agreementsrepresented nothing
more than the implementation of an already authorized and existing public project, they
constituted executive, not legislative, actions,which the Mayor, asthe chief executiveofficer
of the City, possessed the requisite authority to do on behalf of the City and cites Eggert v.
Montgomery County Council, 263 Md. 243, 259, 282 A.2d 474, 482 (1971) (stating that an
executiveaction isone“whichmerely looksto or facilitatesthe administration, execution or
implementation of a law already in force and effect”) (emphasis added), quoting Scull v.
Montgomery Citizens League, 249 Md. 271,282,239 A.2d 92, 98 (1968), and Queen Anne’s
Conservation, Inc. v. County Commissioners of Queen Anne’s County, 382 Md. 306, 321,
855 A.2d 325, 334 (2004) (stating that the negotiation of contracts on behalf of a local
government body constitutes a discretionary, executive action), for authority. Therefore,
River Walks posits, the Agreements should be enforced.

Contrary to River Walk’s assertions, the gravamen of this case is not whether the
Mayor had the power to purchase land, establish necessary rights-of-way, or even enter into
contracts on behalf of the City. The gravamen of this case is whether the two Mayors had
the requisite authority to create special assessment fees on behalf of the City and to waive

impact fees.
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The City of Frederick is amunicipality, incorporated in 1816 pursuant to Chapter 74
of the Actsof 1816. Municipalities possess only such powers as have been conferred upon
them by the Legislature. Jewel Tea Co.v. Town of Bel Air, 172 Md. 536, 539, 192 A. 417,
418 (1937). ThisCourt explicated asearly as 1872 in Mayor and Council of Hagerstown v.
Sehner, 37 Md. 180 (1872), that municipalities are:

public corporations created by the Legislature for political
purposes, with political powers, to be exercised for purposes
connectedwith thepublic good, intheadministration of civil government.
They are instruments of government subject at all times to the
control of the Legislature with respect to their duration, powers,
rights and property. It is of the essence of such a corporation,
that the government has the sole right as trustee of the public
interest, at itsown good will and pleasure, to inspect, regulate,
control and direct the corporation, its funds and franchises.
These are the unquestioned general doctrines on this subject,
sustained by all the authorities.
Id. at 193 (emphasis added).

Possessing noinherent powers, municipalities, therefore, arelimitedto exercisingonly
those expressly granted by the L egislature, those “ necessarily or fairly implied in or incident
to the powers expressly granted,” and those powers essential or indispensable to “the
accomplishment of the declared objects and purposes of the corporation.” Hardy v. Housing
Mgmt Co., 293 Md. 394, 396-97, 444 A.2d 457,458 (1982); Barlow v. Friendship Heights
Citizens’ Comm., 276 Md. 89, 93, 344 A.2d 415, 417 (1975); City of New Carollton v.
Belsinger Signs, Inc., 266 Md. 229, 237, 292 A.2d 648 (1972); McRobie v. Mayor and

Commr’s of Westernport, 260 M d. 464, 466, 272 A.2d 655, 656 (1971).
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Themunicipal power implicated in thiscaseisthe power to impose and waive impact
fees. Article 14 of the Maryland Declaration of Rights states that “no aid, charge, tax,
burthen or fees ought to be rated or levied, under any pretense, without the consent of the
Legislature.” Maryland Declaration of Rights, Article 14. Section 5 of Article XI-E of the
Maryland Constitution grants the General Assembly the power to authorize municipalities
to levy taxes and fees:

No such municipal corporation shall levy anytype of tax, license
fee, franchise tax or fee which was not in effect in such
municipal corporation onJanuary 1, 1954, unless it shall receive
the express authorization of the General Assembly for such
purpose, by a general law which in its terms and its effect
appliesaliketo all municipal corporationsin one or more of the
classes provided for in Section 2 of this Article
Maryland Constitution, Section 5 of Article XI-E (emphasis added). Thus, “amunicipality
may levy only such type of tax, licensefee, franchisetax orfeethat isspecifically authorized
by the General Assembly.” Tidewater/Havre de Grace, Inc. v. Mayor and City Council of
Havre de Grace, 337 Md. 338, 343, 653 A.2d 468, 471 (1995) (emphasis added). See also
Campbell v. City of Annapolis, 289 M d. 300, 305, 424 A.2d 738, 741 (1981).
The General Assembly, pursuant to Article 23A of the Maryland Code (1957, 2001

Repl. Vol.),'* delegated to the legislative bodies of municipalities the general authority to

establish and collect reasonabl e feesand charges; the relevant portions of Section 2of Article

1 All references hereinafter to Article 23A are to Maryland Code (1957, 2001
Repl. Voal.).
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23A are:

(a) General authority. — The legislative body of every
incorporated municipality in this State, except Baltimore City,
by whatever name known, shall have general power to passsuch
ordinancesnot contrary to the Constitution of Maryland, public
general law, or, except asprovided in § 2B of thisarticle, public
local law as they may deem necessary in order to assure the
good government of the municipdity, to protect and preservethe
municipality’ srights, property,and privileges, to preservepeace
and good order, to secure personsand property from danger and
destruction, and to protect the health, comfort and convenience
of the citizens of the municipality . . . .

(b) Express powers. — In addition to, but not in substitution of,
the powers which have been, or may hereafter be, granted to it,
such legislative body also shall have the following express
ordinance-making powers:

(5) To make reasonable regulations concerning buildings and
signs to be erected within the limits of the municipality,
including a building code and the requirement for building
permits.

(33) Subject to the limitationsimposed under Article 24 of the
Code, the Tax — General Article, and the Tax — Property Article,
to establish and collect reasonable fees and charges,

(i) For thefranchises, licenses, or permits authorized by law to
be granted by a municipal corporation; or

(i) Associated with the exercise of any governmental or
proprietary function authorized by law to be exercised by a
municipal corporation.

Article 23A Section 2 (emphasis added).

Werecently held inJ.P. Delphey Ltd. P’ship v. Mayor and City of Frederick, 2006
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WL 3627214 (No. 41, September Term, 2006) (filed Dec. 14, 2006) (“Delphey”), that the
express powersenumerated in Section 2 of Article 23A of theMaryland Codewere conferred
upon the legislative body of the municipalities, which in the City of Frederick is the
Aldermen, pursuant to Section 7 of Article |1 of the City of Frederick Charter. In Delphey,
a private company challenged the condemnation of its property by the City of Frederick on
the ground that the City had faled to enact an ordinance specific to the property authorizing
the condemnation. We concluded in Delphey that:

The plain language of Section 2 (b) confers the power of
condemnation on the legislative body of the municipality.
Section 7 of Article 2 of the City of Frederick Charter vests
“[a]ll legislative powers of the city” in the Aldermen, and
Section 173 of Article Fourteen of the Charter also authorizes
the Aldermen to:

condemn any property, right, or interest belonging

to any person, persons, corporation, or

corporationsfor the purpose of making any public

improv ement.
Thus, pursuant to the express grant of authority of Section
2(b)(24) of Article 23A and Section 173 of the City of Frederick
Charter, the Aldermen, acting in their legislative capacity,
possessed the requisite authority to condemn the Delphey
property specifically when they so voted in the November 6
closed, executive session.

Id. at *5. Thus, the delegation of the ex press pow ers enumerated in Section 2 (b) of Article
23A isto the Aldermen of the City of Frederick.

Weheld in Eastern Diversified Properties, Inc. v. Montgomery County, 319 Md. 45,
570 A.2d 850 (1990) (“Eastern Diversified”), that impact fees constitute taxes. In Eastern

Diversified, a developer contested Montgomery County’s imposition of impact fees as a
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prerequisite for obtaining building permits. We noted that a distinction exists between the
imposition of fees and the imposition of taxes, and that, in making that distinction, “*‘the
purpose of the enactment governs rather than the legislative label.”” Id. at 53, 570 A.2d at
854. Weexplicated that afeeistypically “part of aregulatory measure,” whereasatax is*an
“enforced contribution to provide for the support of [the] government.” Id. at 52, 54, 570
A.2d at 854, quoting United States v. LaFranca, 282 U.S. 568, 572, 51 S.Ct. 278, 280, 75
L.Ed. 511, 555 (1931). Noting that the stated purpose for the impact fees established by
Montgomery County wasto ensurethat “new development in certainimpactfeeareas. .. pay
their pro rata share of the costs of impact highway improvements necessitated by such new
development,” we determined that “ the characterigics of the devd opment i mpact fee scheme
as set forth [inthe Montgomery County Code] areindicative of atax rather than aregulatory
fee.” Id. at 54, 570 A.2d at 854, 855.

Inthecasesub judice, pursuant to the del egation of | egislative power to municipalities
enumerated in Article XI-E of the Maryland Constitution and Article 23A of the Maryland
Code, Section 166-A of Article XIII of The City of Frederick Charter provides:

Powers of city generally.

The City of Frederick shall have the power to levy and collect
taxes in the form of specid assessments upon property in a
limited and determinable area for special benefits conferred
upon such property by the construction or installation of water
mains, sewer mains, public ways, sidewalks, curbs, gutters, and
storm water sewers, and to provide for the payment of all or any

part of the above projects out of the proceeds of such special
assessment.
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City of Frederick Charter, Article X111, Section 166-A. Exercising the power enumerated in
Section 166-A, the Aldermen of the City of Frederick passed Ordinance G-02-19, 81, which
imposesimpact feesin the City of Frederick for the stated purpose of “requir[ing] that new
residential, commercial, institutional andindustrial development pay for i tsappropriate share
of capital improvementsto the City’ s water and sewer treatment and distribution systems.”
Under our cases, these fees, imposed to raise revenue for the City, may be created only by
legislative act and therefore, by implication, may be waived only by legislative act. Thus,
neither Mayor Grimes nor Mayor Dougherty possessed the requisite authority to levy the
“special fee” created in the November and the Deferral Agreements, or to waive the impact
fees created by Ordinance G-02-19, §1.

River Walk maintains, however, that even if only the legislative body has the power
to impose fees and also waive fees, that the City of Frederick isbound by the contract, citing
Montgomery County v. Revere National Corp., 341 Md. 366, 671 A.2d 1 (1996), City of
Greenbeltv. Bresler, 248 M d. 210,236 A.2d 1 (1967), Cohen v. Baltimore County, 229 Md.
519, 185 A.2d 185 (1962), and Board of County Commissioners of Harford County v.
MacP hail, 214 Md. 192, 133 A.2d A .2d 96 (1957), for support. We disagree; none of these
casesimplicate actionsthat wereultra vires on the part of the municipality or theagent acting
on the municipality’s behalf.

A municipality is not bound by those actions which transcend its authority and the

authority of those allegedly acting on its behalf; those actions are ultra vires. As early as
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1869, this Court clarified in Horn v. Mayor and City Council of Baltimore, 30 Md. 218
(1869), that actions taken by theMayor transcending his or her authority areultra vires and
therefore, not binding on the municipality. We explicated in Horn that:

These persons thus selected [to be Mayor] become the agents

and representatives of the [municipality]. As such they are

entrusted with certain powers, which are specially defined and

limited, and which can be exercised by them in the manner and

form only prescribed by law. To the extent alone of these

powers, can they bind their principal, and so long as they keep

within them, the corporation is regponsible for their acts But

whenever they transcend them, their acts, although done colore

officii, and upon pretense of law, are no more binding upon the

[municipality] than the acts of an agent in any other case can

bind his principd, when done beyond the scope of the authority

conferred.
Id. at 22. We therefore held that acts undertaken by an agent of a municipality, including the
Mayor, if not properly authorized, are “ultra vires” and therefore invalid. Id. at 224.

Weiterated aganin Inlet Associates v. Assateague House Condominium Ass’n, 313

Md. 413, 545 A.2d 1296 (1988) (“Inlet”), that contracts entered into by municipalities
without proper authorization are ultra vires and unenforceable. We held in Inlet that a
resolution passed by the Ocean City Council by which the City was to convey twenty-five
feet of a city dreet and its appurtenant riparian rights to Inlet, a private corporation, in
exchangefor Inlet’ sagreement to devel op and maintain the property, wasultra vires because
it did not comply with the requirements of Article 23A and the Ocean City Charter for an

ordinance, conveying City property. Id. at 433-34, 545 A.2d at 1306. We emphasized in

Inletthat the“ conveyance of the City’ sintereg in the[property] solely for the priv ate benefit
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of another, is not within the legislative body' s power,” and went on to state that both the
Ocean City Charter and Section 2 (b)(24) of Article 23A required that the Ocean City
Council affirmatively make a determination that “there is no longer any public need for the
street” before undertaking the conveyance, and that the Council’ s actions failed to comply
with thisrequirement. Id. at 431, 545 A.2d at 1305. The Court als0 stated that alegislative
act conveying property was required to be signed by the Mayor or passed over the M ayor’s
veto, and that the City Council’ s actionsfailed to meet thisrequirement. Id. at 433-34, 545
A.2d at 1306. The Inlet opinion concluded that:

Considering the central involvement of South Division Street

and the waters of the bay in Inlet’s proposal, and the magnitude

of the property interests involved (City property of estimated

value approximating one million dollars), a simple resolution,

neither reduced to writing nor journalized as required by the

City Charter, cannot sufficeto validatethe City’s actions. An

ordinance was thus fundamental to the legality of the

conveyances here in question; without it, the City Council’s

action was without legal effect.
Id. (emphasis added).

In the case before us, neither the Mayor who signed the November A greement, nor

the Mayor who signed the Deferral Agreement, possessed the requisite authority to create a

special fee or to waive impact fees; these actions required legislative authorization, which

was never obtained, o we hold that both are ultra vires and unenforceable.*?

12 The City of Frederick conceded at oral argumentthat it would refund the $1.00
per square foot special assessment fee which River Walk submitted with its application for
(continued...)
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JUDGMENT OF THE COURT OF SPECIAL
APPEALS AFFIRMED WITH COSTS.

Consistent with their positions in Delphey, 2006 WL 3627214 (No. 41, September Term,

2006) (filed Dec. 14, 2006), Judges Cathell and Harrell join in the judgment only.

12(,. .continued)
shell construction permits.
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