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ZONING - ANNEXATION - CONDITIONS - Municipality’ sinitial zoning of annexed
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According to Respondent, Rylyns Enterprises, Inc. (Rylyns), this case presents an
unusual situation where aland use restriction demanded by Montgomery County, Maryland,
during municipal annexation proceedings by the City of Rockville required the City to
impose improper “conditional zoning” on the annexed property. The Court of Special
Appeals, in an unreported opinion, held that the municipality’ simposition, at the insistence
of the County, of a condition limiting the use of the newly annexed property more
restrictively than allowed by the City zoning ordinance for the zoning district in which the
property was placed was tantamount to improper conditional zoning. The intermediate
appellate court also held that the zoning reclassification, in light of the limitation, constituted
illegal “spot zoning.” We shall affirm that judgment based on the Court’s holding as to
impermissible conditional zoning, although we shall employ somewhat different reasoning.

I.

The material facts of this case are not in dispute. They must be considered against the
backdrop of Maryland Code (1957, 1998 Repl. Vol.), Article 23A, 8 9(c), whichrestrictsthe
zoning classification into which a municipality may place newly annexed property for a
period of five yearsfollowing annexation unless permission is obtained first from the pre-
annexation county. That restriction provides, in pertinent part:

(1) ... no municipality annexing land may for a period of five
years following annexation, place that land in a zoning
classification which permits a land use substantidly different
from the use for the land specified in the current and duly
adopted master plan or plans or if there is no adopted or
approved master plan, the adopted or approved generd plan or

plans of the county or agency having planning and zoning
jurisdiction over the land prior to its annexation without the



express approval of the board of the county commissoners or
county council of the county in which the municipality is
located.

(2) If the county expressly approves, the municipdity, without
regard to the provisions of Article 66B, § 4.05(a) of the Code,
may place the annexed land in a zoning classfication that
permits a land use substantially different from the use for the
land specified in the current and duly adopted master plan or
general plan of the county or agency havingplanning and zoning
jurisdiction over the land prior to its annexation.

On 14 May 1997, Louis Fanaroff, Stanford Steppa, and Elaine Steppa (the
“Owners”), owners of the subject property located in Montgomery County abutting the City
of Rockville and situated in the northwest quadrant of the intersection of Gude Drive and
Southlawn Lane, filed a Petition for Annexation (the Petition) of the property into the City.
At the time the Petition was filed, the subject property was zoned |-2 (Heavy Industrial) as
defined in the M ontgomery County Zoning Ordinance. |-2 was the zone recommended for
the property in the County’s approved and adopted Upper Rock Creek Master Plan (the
“County Master Plan”). The Petition requested that, upon annexation, the property be
rezoned to the City’s I-1 (Service Industrial) zone, consistent with the zoning of adjacent
propertieslocated within the City’s boundaries. The Ownersintended to erect and oper ate
a gasoline service station on the subject property, a use allowed under the City’s I-1 zone

with the grant of agpecial exception. The County’ slI-2 zone did notallow a gasoline service

station under any circumstances.



At a public hearing concerning the proposed annexation and rezoning, held on 17
December 1997 by the Mayor and Council of Rockville, Richard Durishin, the controlling
owner of Rylyns, testified against the proposed rezoning. Mr. Durishin claimed to oppose
the proposed I-1 rezoning because the loss of the |-2 classification of the subject property
would reducethe* scarce stock” of -2 zoned property in Montgomery County, aconcern also
expressed later by some County authorities. Mr. Durishin acknowledged that he was the
operator of a gasolinefilling station located across Gude Drive from the subject property.

Ontheday following the City’s hearing, the City’ s Planning Staff issued afinal report
recommending annexation of the subject property and its placement in the City’s -1 zone.
The report pointed out that the City’s 1993 M aster Plan recommended that the property
(should it be annexed) be placed in the City’s I-1 zone and that the surrounding properties
within the City also were zoned |-1.

On 15 January 1998, the Montgomery County Planning Board considered the
proposed rezoning of the subject property. It noted sgnificant differences between the
County’s |-2 zone and the City’s -1 zone. Among other concerns, the Board fretted that a
change in zoning might trigger the need to improve the intersection of Southlawn Lane and
Gude Drive.

The County Council’ s Planning, Housing and Economic Development Committee,
on 13 July 1998, recommended, by avote of 3-0, that the full County Council disapprovethe

request to rezone the subject property. Inamemorandum, dated 18 July 1998, to the County



Council, the County Planning Board indicated, based on its review of the proposed
annexation and rezoning of the property, that the proposed use of the subject property for a
gasoline station was not an appropriate use for the property, asit was not adlowed under the
County’s |-2 zone. Upon consideration of these recommendations, the County Council, on
28 July 1998, adopted Resolution No. 13-1384 disapproving the request of the Owners and
the City to rezone the property to the City’s |-1 zone.

Seven months later, in a 8 February 1999 memorandum to the County Council, its
Planning, Housing and Economic Development Committee announced that, at the request
of a County Council member, it had re-examined the Owners’ petition for annexation and
rezoning and concluded that it would support the rezoning of the subject property from the
County’s |-2 zone to the City’s 1-1 zone, “provided the City restrict the retail use of the site
....7 On 23 February 1999, the County Council adopted Resolution No. 14-57 approving
the City’ s proposal to rezone the property on condition that “the City prohibits the retail use
of the site, except for agasoline service station.”*

On 20 July 1999, the Mayor and Council of Rockville entered into a written

annexation agreement with the Owners regarding the subject property. The agreement,

among other things, provided that the property could not be used for anyretail purpose, other

' TheCity’s I-1 zone allows approximately 100 permitted usesand 18 additional uses
with the grant of a special exception (Rockville, Md., Code of Ordinances, ch. 25, art. VI,
div. 2, § 25-296 (2002)). A variety of commercia retail uses are included in these
enumerations, such as antique, garden supply, paint and wall paper, photographic supply, and
pet grooming activities, to name a few.



than a gasoline service station. There was no mention in the agreement of the requirement
in the City Zoning ordinance that a special exception was required in the City’s -1 zonein
order to operate a gasoline service station. The Mayor and Council adopted Annexation
Resolution No. 13-99 on 26 July 1999, enlarging and extending the boundaries of the City
of Rockville by annexing the subject property.

A week later, the Mayor and Council adopted Zoning Ordinance No. 10-99, placing
theproperty inthe City’sl-1zoning classification. Zoning OrdinanceNo. 10-99 specifically
stated that “the Mayor and Council of Rockville, having fully considered the matter, has
determined to place the annexed property in the City’s -1 zone, under certain conditionsto
be set forth in an annexation agreement, so as to promote the health, security, and general
welfare of the community of the City of Rockville.” The annexation of the property and its
placement in the City’s I-1 zone became effective on 9 September 1999.

Upset with thisresult, Rylynsfiled a petition with the Circuit Court for Montgomery
County seeking judicial review of City Zoning Ordinance No. 10-99. No direct judicial
review of Annexation Resolution No. 13-99 was sought. On 17 March 2000, the Circuit
Court reversed Rockville’ s adoption of Zoning Ordinance 10-99, holding that the manner in
which the subject property was rezoned constituted improper conditional and spot zoning,
and remanded the case to the Mayor and Council. The Mayor and Council, and the Owners,
appeal ed to the Court of Special A ppeals, which affirmed the judgment of the Circuit Court.

The Mayor and Council of Rockville and the Owners petitioned this Court for awrit of



certiorari, which, on 22 June 2001, we granted. Rockville v. Rylyns, 364 Md. 534, 774 A .2d

408 (2001).
The Petitionersinitially presented two questions to this Court:

1. Does alimitation in an annexation agreement restricting certain
uses on newly annexed property constitute conditional zoning?

2. Did the placement of newly annexed property by the City, in a
zone that permitted a land use substantially different from the
use for the land specified in thecurrent and duly adopted master
plan of Montgomery County, with the approval of the
Montgomery County Council pursuant to Art. 23A, § 9(c)(2),
constitute invalid spot zoning?

After initial briefing and argument, we set the case in for reargument, on our own initiative,
inviting the Maryland Municipal League, the Maryland Association of Counties and the
Maryland-National Capital Park and Planning Commission to file amici briefs. We
requested that the parties and amici address additional issues that we framed as follows:

3. Prior to 1975 there was no subsection (c) (2) of Art.23A, 89 (c)
and subsection (c¢) had no provisions in respect to county
approval. At thattime Art. 23A, 8 9(c), asrelevant to the case
at bar, provided that amunicipal corporation for aperiodof five
years after annexation could not

‘place that [annexed] land in a different zoning
classification which permits a land use
substantially different from the use specified in
the current and duly adopted master plan or plans
of the county or agency having planning and
zoning jurisdiction over the land prior to
annexation.’

In 1975, subsequent to two 1974 Court of Appeals’'s
decisionsin which the above language w as mentioned, Senate



Bill 864 was introduced. Asintroduced, the bill contained the
same language above through the phrase ‘current and duly
adopted master plan or plans' but then added a provision at the
very end of the subsection creating an exception based upon
county approval i.e. ‘without the express approval of the
county.’

The bill, however, was amended during its progress
through the Senate. As relevant to the instant case, the
amendment added immediately after the phrase ‘ duly adopted
master plan or plans,” the phrase ‘or if there is not an adopted
and approved master plan, the adopted or approved general plan
or plans' of the county.

a) Inview of thelegislative history of Md.
Code (1957), 1998 Repl. Vol.), Art. 23A, 8§ 9 (c)
(1 and 2) (and particularly Chapter 613, Laws
1975 , and Chapter 450, Laws 1988), may a
municipality which has planning and zoning
authority and has a current and duly adopted
master plan covering land within its jurisdiction,
zone the annexed property upon annexation
irrespective of the land use proposed for such
property by the county’ s current and duly adopted
master plans or general plans?

b) If the answer to the above question is
yes, does Section 9 (c¢) (2) apply in such cases?

Under what circumstances do the provisions of Md. Code (1957, 1998
Repl. Vol., 2001 supp.), Art. 66B, Section4.01 (c) (‘may impose such
additional conditions, restrictions, or limitations’) (which was first
enactedin 1970 subsequent to the Carole Highlands Citizens Ass ’n, Inc
v. Board of County Comm ’rs of Prince George’s County, 222 Md. 44,
158 A.2d 663 (1960) and Baylis v. Mayor & Council of Baltimore, 219
Md. 164, 148 A.2d 429 (1959) cases), and Rockville City Code (2000)
Section 25-126 (‘may impose additional restrictions, conditions or
limitations’) (enacted after the enactment of the State statute) authorize

conditional zoning by the City?



a) What is the effect, if any, of Prince
George’s County v. Collington Corporate Center
1 Limited Partnership, 358 Md. 296 (2000),
which upheld conditiond zoning in Prince
George’s County, on thisissue?

b) Do the above provisions authorize the
City’s actions in the present case?

5. What zoning classification, if any, would the subject property have if
the Court were to rule thatthe I-1 Zoning was invalid? Isthere a state
or City statute covering the situation?

I1.

Asapreludeto considering these questions, it may be useful to refresh our collective
memories asto the core concepts, terms, and procedures underlying the planning and zoning
principlespotentially implicated by, or rdated to, the issuesin this case This framework of
planning and zoning principlesformsa“flexibility continuum,” a continuum within which
the present controversy must be placed. Planning and zoning turns on the dynamic interplay
between certai nty and consistency in the application of land use plansand zoning ordinances
on the one hand, and on the other the need for zoning authorities to have flexibility in
applying those plans and ordinances to accommodate changing and/or unforseen
circumstances.

A. Planning and Zoning

There exists a distinction between zoning and what commonly is called land use

planning, both asa practical matter and as a function of different statutory grants of power



and delegations of duties® For the purposes of this case, the statutescontrolling the exercise
of the planning function are found primarilyin Maryland Code (1957, 1998 Repl. Vol ., 2002
Supp.), Article 66B, 88 3.01-3.09 and those controlling the exercise of the zoning function
are found primarily in Md. Code (1957, 1998 Repl. Vol., 2002 Supp.), Art. 66B 88 4.01-

4.08.3

2 For a detailed discussion of the relationship between planning and zoning in
Maryland, see Nottingham Village, Inc. v. Baltimore County, 266 Md. 339, 354-55, 292 A.2d
680, 688 (1972); Richmarr Holly Hills v. American PCS, L.P., 117 Md. App. 607, 635-51,
701 A.2d 879, 893-901 (1997); Peoples Counsel v. Beachwood I Ltd. P’ship, 107 Md. App.
627, 656-58, 670 A.2d 484,499 (1995); Stanley D. Abrams, A Perfect Union: The Wedding
of Planning and Zoning in Maryland, 13 M aryland Bar Journal 8 (Spring 1980). See also
Patty v. Board of County Comm’rs for Worchester County, 271 Md. 352, 360-61, 317 A.2d
142, 147 (1974); Chapman v. Montgomery County Council, 259 Md. 641, 644, 271 A.2d
156, 158 (1970); Board of County Comm rs for Prince George’s County v. Edmonds, 240
Md. 680, 684-88, 215 A.2d 209, 211-13 (1965).

*Tracing the entire panoply of related enabling statutes in Maryland is atad complex.
The provisions empowering municipal corporaionsin Maryland are contained in Maryland
Code(1957,1998 Repl. Vol.), Article 23A, andwithregard to homerul epower sspecifically,
Art. 23A, 8 9. Similar provisions detailing the powers for non-charter counties are found in
Maryland Code (1957, 1998 Repl. Vol., 2002 Supp.), Article 25. Further complicating the
matter, the authority of the counties of Montgomery and Prince George’s are controlled by
Maryland Code (1957, 1998 Repl. Vol., 2002 Supp. ), Article 28. The land use provisions
of Maryland Code (1957, 1998 Repl. Vol., 2002 Supp.), Article 66B pertain primarily to Art.
23A municipalities and Art. 25 non-charter counties, although certain provisions apply to
Maryland Code (1957, 1998 Repl. Vol.), Art. 25A charter counties, as well as to
Montgomery and Prince George's Counties, Art. 66B, 88 1.02 and 7.03, and al so to the City
of Baltimore, Art. 66B, 8§ 2.01 - 2.13 and 14.02.

Aswe pointed out in Montgomery County v. Revere Nat’l Corp. 341 Md. 366, 383-
84,671 A.2d 1, 9-10 (1996):

Unlike most other home rule chartered counties in Maryland which receive
their basic zoning authority from Article X1-A of the Maryland Constitution,
(continued...)



Plans are long term and theoretical, and usually contain elements concerning
transportation and public facilities, recommended zoning, and other land use

recommendations and proposals.* Zoning, however, is a more finite term, and its primary

¥(...continued)

the Express Powers Act, Code (1957, 1994 Repl.Vol.), Art.25A,88 5(x), and
their county charters, the exclusive source of Montgomery [and Prince
George's] County's zoning authority isthe Regional District Act, Code (1957,
1993 Repl. Vol., 1995 Supp.), Art. 28; Maryland Code (1957, 1998 Repl.
Vol., 2002 Supp.). Art. 66B, relating to zoning, is generally not applicable to
chartered counties. See Art. 66B, 88 7.03 [and § 1.02].

See also M. Peter Moser, County Home Rule - Sharing the State’s Legislative Power with
Maryland Counties, 28 Md. L. Rev. 327 (1968).

* See D. Brennen Keene, (Student) Comment, Transportation Conformity and Land-
use Planning: Understanding the Inconsistencies, 30 U.Rich. L. Rev. 1135, 1353-54 (1996):

The framework in which land-use decisions are made under the
Euclidean model begins with the master plan. The plan has four principal
characteristics:

First, it is future-oriented, establishing goals and objectives for future

land use and development, which will be attained incrementally over time
through regulations individual decisions about zoning and rezoning,
development approval or disapproval, and municipal expendituresfor capital
improvements such as road construction and the installation of municipal
utilities.

Second, planning is continuous, in that the plan isintended not as a
blueprint for future development which must be as carefully executed as the
architect's design for a building or the engineer's plan for a sewer line, but
rather as aset of policieswhich must be periodically reevaluated and amended
to adjust to changing conditions. A plan that is written purely as a static
blueprint for future development will rapidly become obsolete when
circumstances change.

Third, the plan must be based upon a determination of present and

(continued...)
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objectiveistheimmediate regulation of property use through the use of use classifications,

some relatively rigid and some more flexible. °  Howard County v. Dorsey, 292 Md. 351,

*(...continued)
projected conditions within the area covered by the plan. This requirement
ensures that the plan is not simply a list of hoped-for civic improvements. . .

And fourth, planning is comprehensive. . . . The courts have
recognized this role of planning, in defining planning as concerned with "the
physica development of the community and its environs in relation to its
social and economic well being for the fulfillment of the rightful common
destiny, according to a 'master plan' based on 'careful and comprehensive
surveys and studies of present conditions and the prospects of future growth
of the municipality,’ and embodying scientific teachings and creative
experience."

This process, referred to as the "rational planning process,” requires

four steps: "data gathering, setting of policies, plan implementation, and plan
re-eval uation." The product of rational planning does not lead to a plan
"effectivefor all time," but rather isre-evaluated so asto judge its successin
reaching the policies behind the plan. Final adoption of the plan requires
approval by the particular legislative body in that locality.

In amajority of statesthat enable localities to prepare comprehensve

plans, the plan serves merely as guidance for the governing body to make

zoning decisions and does not have theforce of law. The trend, however, has

been towards making the plan adispositive document for zoning decisions.
See also supra n.2.

> See Transportation Conformity and Land-use Planning: Understanding the

Inconsistencies, 30 U. Rich. L. Rev. at 1355-56:

Zoning, intheory, istheprocesswhereby the comprehensive planis put
into effect. The local legislative body that makes zoning decisions divides
districts within the locality into zones, and the legislative body defines, inter
alia, the height, building size, | ot size, popul ation density, location, and use of
buildingsthat are permissiblein the particular zone. The designation of these
zoning districts disallows the devel opment of property within the zone unless
the landowner would suffer an undue hardship, whereby the landowner may

(continued...)
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361-62, 438 A.2d 1339, 1345-46 (1982); Washington County Taxpayers Assn.v. Board of
County Comm 'rs of Washington County, 269 Md. 454, 455-57, 306 A .2d 539, 540-41 (1973);
Norbeck Village Joint Venture v. Montgomery County Council; 254 Md. 59, 65-67, 254 A.2d
700, 704-05 (1969). We repeatedly havenoted that plans, which are the result of work done
by planning commissions and adopted by ultimate zoning bodies, are advisory in nature and
have no force of law absent statuesor local ordinances linking planning and zoning.? Where
the latter exist, however, they serve to elevate the status of comprehensive plansto the level
of trueregulatory device. Richmarr Holly Hills v. American PCS, L.P., 117 Md. App. 607,
635-51, 701 A.2d 879, 893-901 (1997); see also Boyds Civic Ass’'nv. Montgomery County
Council, 309 M d. 683, 699-700, 526 A.2d 598, 606 (1987); Coffey v. Maryland-National
Capital Park & Planning Comm’n, 293 Md. 24, 27-30, 441 A.2d 1041, 1042-45 (1982);

Board of County Comm’rs of Cecil County v. Gaster, 285 Md. 233, 239-47, 401 A.2d 666,

*(...continued)
be able to obtain a variance from the zoning ordinance from the legislative
body or a quasi-judicial body known as a board of zoning appeals.

Often, state enabling statutes require the zoning to be "in accordance

with acomprehensiveplan.” Courtshavegrappled withthemeaning of the"in
accordance" requirement, especially where the enabling statute does not
require the drafting of acomprehensive plan. In those states, the courts have
beenwilling to divineaplan from the zoning ordinanceitself. However, other
statesrequire the preparation of acomprehensive plan before the adoption of
azoning ordinance. I n these states, “not only does this mean that the plan and
regulationspromul gated under it must be consistent, it also means. . . tha any
development ordersand permitsissued must be consistent withthelocal plan.”

® See supra. n.2
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669-73 (1979); Aspen Hill Venture v. Montgomery County Council, 265 Md. 303, 314-15,
289 A.2d 303, 309 (1972); Floyd v. County Council of Prince George’s County, 55 Md.
App. 246, 258-60, 461 A.2d 76, 83 (1983). In those instances where such a statute or
ordinanceexists, its effect isusually that of requiring that zoning or other land use decisions
be consistent with a plan’s recommendations regarding land use and density or intensity.
B. Original, Comprehensive, and Piecemeal Zoning and the Police Power.
In Harbor Island Marina, Inc. v. Board of County Comm’rs of Calvert County, 286
Md. 303, 312-13, 407 A.2d 738, 743 (1979), we noted that:
‘[t]he purpose of the zoning law isto promote the health, safety,
and general welfare of the public, Md. Code (1957, 1978 Repl.
Vol.), Art. 66B, 88 4.03, and the Act vests in the counties the
full measure of power which the State could exercise in pursuit
of this objective.” See Carney v. City of Baltimore, 201 Md.
130, 135,93 A.2d 74, 76 (1952). ‘ The very essence of zoning is
territorial division according to the character of the land and...
[its] peculiar suitability for uses, and uniformity ofuse within the
zone.’ Heath v. M. & C.C. of Baltimore, 187 Md. 296, 305, 49
A.2d 799, 804 (1946)(emphasis added).
The exercise of these broad powers’ is, in the main, through the implementation of what is

known as the planning and zoning process. Intheory, andusually in practice, long study and

consideration is given to the location of various human activities as they are distributed on

" The extent of governmental powers generally as related to zoning, in light of
Maryland’s Constitution, isdiscussed in Goldman v. Crowther, 147 Md. 282, 292-96, 128
A. 50, 54-55 (1925). See also Jack Lewis, Inc. v. Baltimore, 164 Md. 146, 152-53; 164 A.
220, 223 (1933); Pocomoke City v. Standard Oil Co., 162 Md. 368, 375-78 159 A. 902, 904-
905 (1932).
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the geographic plain, and analysisis made as to where particular types of growth are likely
to occur, and where itwould be best to allow growth to occur in referenceto all of the other
land use activities in the area or region in question. ldeally, growth then may be planned in
amanner that allows for the expansion of economic activities and opportunities in the area
or region for the benefit of its residents, while at the same time attempting to maintain the
quality of life of theregion, all without unduly disturbing the reasonabl e expectations of the
citizenry asto the permissible uses they may make of real property. Asisthe case with most
human endeavors, particularly those involving multiple and complex variables, the results
of the planning and zoning process are sometimes less than perfect, particularly from the
subjective point of view of the property owner who finds that his or her desired use for a
property is diff erent from that of the relevant planning and zoning authority.

Zoning authorities in Maryland implement their plans and determinations regarding
appropriate land use zoning categories primarily through threeprocesses: 1) original zoning;
2) comprehensiverezoning; and 3) piecemeal rezoning. Aswill be discussed in more detail,
infra, a fundamental distinction between original zoning, comprehensive zoning, and
piecemeal zoning is that the firg two are purely legislative processes, while piecemeal
rezoning is achieved, usually at the request of the property owner, through a quasi-judicial
process leading to alegislative act. Montgomery County v. Woodward & Lothrop, Inc., 280
Md. 686, 711-13, 376 A.2d 483, 497-98 (1976); Richmarr, 117 Md. App at 636, 701 A.2d

at 893-94. The quasi-judicial process must observe the requirements of Art. 66B, § 4.05.

14



Because the power to regulate |land use necessarily placesthe locd government in the
position of potentially circumscribing acitizen’ srights or expectations asto the desired use
for agiven piece of real property, our appellate courts repeatedly have identified the source
of those powers and set forth the minimum proceduresnecessary to insure that these powers
are exercised in an appropriate manner. In White v. Spring, 109 Md. App. 692, 696-97, 675
A.2d 1023, 1025 (1996), the Court of Special A ppeals succinctly stated that, absent a
confiscatory regulation or result:

[o]riginal  zonings (including master planning) and
comprehensive rezoning are limited only by the general
boundaries of the . . . appropriate procedural and due process
considerations. A legislative body establishes zoning policy
through itsadoption of master plans, comprehensivezoning and
comprehensive rezoning. So long as (1) the appropriate
procedural criteriaare met, (2) the due process limitations have
been duly addressed, (3) thepolicy is designed to achievea valid
public purpose, and (4) the police power is not otherwise
exceeded, comprehensive zoning and comprehensverezoning -
i.e., the conclusions of the legislative bodies, cannot be a
mistake, except where it is proven by subgantial evidence that
the informationrelied upon by the legislative entity was wrong,
i.e., amistake.

See also Mraz v. County Comm’rs of Cecil County, 291 Md. 81, 88-89, 433 A.2d 771,776

(1981); Grooms v. LaVale Zoning Bd., 27 Md. App. 266, 277, 340 A .2d 385, 393 (1975).°

8 For an in depth history and description of the planning and zoning functions

authorized by Ant. 66B, see Board of County Comm ’rs of Cecil County v. Gaster, 285 Md.
233, 239-47, 401 A.2d 666, 669-73 (1979).
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C. Euclidean Zones’

"Zoning is concerned with dimensions and uses of land or structures ...." Friends of
the Ridge v. Baltimore Gas & Elec. Co., 352 Md. 645, 655, 724 A.2d 34, 39 (1999).
Euclidean zoning is a fairly static and rigid form of zoning named after the basic zoning
ordinanceupheldin Village of Euclid v. Ambler Realty Co, 272 U.S. 365,475 S. Ct. 114, 71
L. Ed. 303 (1926).° As explained in Rouse-Fairwood Dev. Ltd. P’ship v. Supervisor of
Assessments for Prince G eorge’s County, 138 Md. App. 589, 623, 773 A.2d 535, 555 (2001):

The term 'Euclidean’ zoning describesthe early zoning concept
of separating incompatible land uses through the establishment
of fixed legislative rules...” 1 ZIEGLER, RATHKOPFS THE
LAW OF ZONING AND PLANNING (4th Ed. Rev. 1994), §
1.01(c), at 1-20 ("Rathkopf's"). Generally, by means of
Euclidean zoning, amunicipality dividesan areageographically
into particular use districts, specifying certain uses for each
district. “Each district or zone is dedicated to a particular
purpose, either residential, commercial, or industrial,” and the
"zones appear on the municipality's official zoning map.” 5
Rathkopf's, 8 63.01, at 63-1-2. In this way, the municipality
‘provides the basic framework for implementation of land use
controls at the local level.” 1 Rathkopf's, 8 1.01(c), at 1-22.

Euclidian zoning is designed to achieve stability in land use planning and zoning

and to be acomparatively inflexible, self-executing mechanism which, oncein place, allows

° This zoning term isrelevant to the present case because both the County’s |-2 zone
and the City’s I-1 zone would be classified as Euclidean zones, versus floating zones (also
called planned unit development (PUD) zones). Floating zones, alluded to later in this
opinion for contrast purposes only (see n. 15), involve a different set of analytical
assumptions than do Euclidean zones.

% For M aryl and constitutional limitationson Euclidian zoning, see Goldman, 147 Md.
at 292-96, 128 A.2d at 54-55. See also Jack Lewis, Inc., 164 Md. at 152-53, 164 A. at 223.
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for little modification beyond self-contained procedures for predetermined exceptions or
variances. This relative inflexibility is reflected in the requirement, found in Art. 66B, 8
4.02, of regulatory uniformity within zoning districts."*

D. The Zoning Process in Greater Depth

1. Originaland Comprehensive Zoning

Asnoted, supra, theact of zoning either may be original or comprehensive (covering
alarge areaand ordinarily initiated by local government) or piecemeal (covering individual
parcels, lots, or assemblages, and ordinarily initiated by the property owner). The
requirements which must be met for an act of zoning to qualify as proper comprehensive
zoning are that the legislative act of zoning must: 1) cover a substantial area; 2) be the
product of careful study and consideration; 3) control and direct the use of land and
development according to present and planned future conditions, consistent with the public

interest; and, 4) set forth and regulate dl permitted land usesin all or substantially all of a

1 Art. 66B, § 4.02 states:

(a) Districts Created. - A local legislative body may divide the
local jurisdiction into districts of any number, shape, and area
that the local legislative body considers best suited to execute
the purposes of this article.

(b) Uniformity of regulations. - (1) Within the districts created,
thelocal legislative body may regulate and restrict the erection,
construction, reconstruction, alteration, repair, or use of
buildings, gructures or land.

(2) All regulations shall be uniform for each class or kind of
devel opment throughout each district, but the regulationsin one
district may differ from those in other districts.
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given political subdivision, though it need not zone or rezone all of the land in the
jurisdiction. Mraz, 291 Md. at 88-89,433 A.2d at 776; Woodward & Lothrop, Inc., 280 Md.
at 702, 376 A.2d at 492-93; County Council for Montgomery County v. District Land Corp.,
274 Md. 691, 699-700, 337 A.2d 712,717 (1975); Norbeck, 254 Md. at 65-66, 254 A.2d at
704-05; Scullv. Coleman, 251 Md. 6, 9-11, 246 A.2d 223, 224-25 (1968); Grooms, 27 Md.
App. at 277, 340 A.2d at 393.

The motives or wisdom of the legislative body in adopting an original or
comprehensive zoning enjoy a srong presumption of correctness and validity, Norbeck ,
254 Md. at 65-66, 254 A.2d at 704-05. The zoning so established may be changed thereafter
by the zoning authority only by the adoption of a subsequent comprehensiverezoning, or, in
the case of a piecemeal Euclidean zoning application, upon a showing that there was a
mistake in the prior original or comprehensive zoning or evidence that there has been a
substantial change in the character of the neighborhood snce the time the original or
comprehensivezoning was put in place. Stratakis v. Beauchamp, 268 Md. 643, 652-53, 304
A.2d 244, 249 (1973); Anne Arundel County v. Maryland Nat’l Bank, 32 Md. App. 437, 440,
361 A.2d 134, 136 (1976). Aswill be discussed infra when we address piecemeal zoning,
the impact of this presumption often hasbeen felt to be unduly harsh to the landowner who
finds that planned uses of a property are no longer allowed under the zoning classification
into which the land has been placed. The presumption performs, however, and perhaps

somewhat ironically, a critically essential function to the benefit of the property ow ner.
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Because zoning necessarily impactsthe economic uses to which land may be put, and thus
impacts the economic return to the property owner, the requirement that there be uniformity
within each zone throughout the district is an important safeguard of theright to fair and
equal treatment of the landowners at the hands of thelocal zoning authority. Franklyput, the
requirement of uniformity serves to protect the landowner from favoritism towards certain
landowners within azone by the grant of |ess onerous restrictions than are applied to others
within the same zone elsewhere in the district, and also serves to prevent the use of zoning
as aform of leverage by the local government seeking land concesson, transfers, or other
consideration in return for more favorable zoning treatment.

Rigidity isnot without its drawbacks. No planning and zoning scheme, regardl ess of
how well-studied and designed, canaccommodate all of the minute geographical differences
found in a given region, or anticipate all of the future changesor desired uses to which the
lands subject to zoning conceivably and appropriately may be put, or uses to which owners,
in the free exercise of their property interests, may wish their land to be put. Inresponseto
theimperfect nature of planning and zoning and the need for greater flexibility in responding
to the impacts of these imperfections, various mechanisms have been designed and
incorporated into the planing and zoning process to allow for changes in the uses allowed
within a given zone while at the same time retaining the safeguards of the requirement of
uniformity within zones. Thisistheraison d’etre for floating zones, variances, conditional

uses/special exceptions, and even non-conforming uses. Of some of these vehicles, the
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venerable scribe of Maryland zoning jurisprudence, Stanley D. Abrams, Esquire, notes:

A special exception or conditional use refers to a permissive
land use category authorized by a zoning or administrative body
pursuant to the existing provisionsof the zoning law and subject
to guides, standard and conditions for such special usewhichis
permitted under provisions of the existing zoning law. A
variance refers to administrative relief which may be granted
fromthestrict gpplication of aparticulardevelopment limitation
in the zoning ordinance (i.e., setback, area and height
limitations, etc.). Theprincipleof anonconforming use protects
the vested rights of property owner against changes in the
zoning ordinance which may impair or prohibit the owner’'s
existing use of his property.

Stanley D. Abrams, Guide to M aryland Zoning Decisions, § 11.1 (3° ed., Michie 1992)."

While these mechanismsgive increased flexibility to zoning regulatory schemes, protection
against abuseis providedby thefact that the specific requirements and avail able alternatives
for each mechanism must be spelled out in detail as a part of the comprehensive zoning
ordinance, and thus cannot be“ made-up” outof convenienceor expediency onacase-by-case

basis.®®

2 For a thorough explanation of the variance process as applied in Maryland, see
Anderson v. Board of Appeals, 22 Md. App. 28, 38-40, 322 A.2d 220, 226-27 (1974); See
also Alvianiv. Dixon, 365Md. 95, 112-16, 775 A .2d 1234, 1244-46 (2001); White v. North
356 Md. 31, 736 A.2d 1072 (1999); Belvor Farms Homeowners Ass’n, Inc. v. North, 355
Md 259, 734 A.2d 227 (1999); Montgomery County v. Merlands Club, 202 Md. 279, 96 A.2d
261(1953). Because the concept of non-conforming uses addresses usesin existence before
an original zoning or comprehensive zoning occurs which subsequently would prohibit that
use, an issue not present in the case before us, we shall not elaborate further here on this
zoning tool. For a thorough discussion of non-conforming uses, see County Comm’rs of
Carroll County v. Zentz, 86 Md. App. 745, 587 A.2d 1205 (1991).

3 See West Montgomery County Citizens Ass’n. v. Maryland-National Capital Park
(continued...)
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2. Piecemeal Zoning

As was pointed out supra, the requirement that restrictions within a zone apply
uniformly to all of the properties within that zone throughout the district serves to protect
land owners from arbitrary use of zoning powers by zoning authorities. Though at first
seemingly contradictory, it is for this reason that the motives or wisdom of the legislative
body in adopting an original or comprehensive zoning enjoy a strong presumption of
correctnessand validity. Norbeck, 254 Md. at 65-66, 254 A.2d at 704-05. Asaconsequence,
the original or comprehensive zoning may be changed (unless by a subsequent
comprehensive zoning) only by a subsequent piecemeal zoning, which in the case of a
Euclidean zone may be granted only upon a showing of change or migake as previously
discussed. Stratakis, 268 Md. at 652-53, 304 A.2d at 249; Richmarr, 117 Md. App. at 635-
37,701 A.2d at 893-94. This requirement, known as the “change - mistake rule,” like the
rule of uniformity within zones, endeavors to serve the important function of preventing the
arbitrary use and/or abuse of the zoning power.

The “change-mistake” ruleis arule of the either /or type. The “change” half of the
“change-mistake” rulerequiresthat, in order for a piecemeal Euclidean zoning changeto be
approved, there must be a satisfactory showing that there has been significant and

unanticipated changein arelatively well-defined area (the “ neighborhood”) surrounding the

13(...continued)
and Planning Comm’n. 309 Md. 183, 522 A.2d 1328 (1987).
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property in question since its original or last comprehensive rezoning, whichever occurred
most recently. The “mistake” option of the rule requires a showing that the underlying
assumptions or premises relied upon by the legislative body during the immediately
preceding original or comprehensiverezoning wereincorrect. Inother words, there must be
a showing of a mistake of fact. Mistake in this context does not refer to a mistake in
judgment. Additionally, even where evidence of achange or mistakeisadduced, thereisno
reciprocal right to a change in zoning, nor is there a threshold evidentiary standard which
when met compels rezoning. Even with very strong evidence of change or mistake,
piecemeal zoning may be granted, but is not required to be granted, except where afailure
to do so would deprive the owner of all economically viable use of theproperty. See Mayor
and Council of Rockville v. Stone, 271 Md. 655, 660-64, 319 A.2d 536, 540-41 (1974);
Burgess v. 103-29 Ltd. P ’ship, 123 Md. App. 293, 298-99, 718 A.2d 613, 616 (1998);
People’s Counsel for Baltimore County v. The Prosser Co., Inc. 119 Md. App. 150, 179, 704
A.2d 483, 498 (1998);The Bowman Group v. Dawson Moser, 112 Md. App. 694, 699-702,
686 A.2d 643, 646-47 (1996); People’s Counsel for Baltimore County v. Beachwood I Ltd.
P’ship, 107 M d. App. 627, 638-59, 670 A.2d 484, 489-500 (1995); Boyce v. Sembly, 25 Md.
App. 43, 49-53, 334 A.2d 137, 141-44 (1975). In Maryland, the change-mistake rule applies

to all piecemeal zoning applications involving Euclidian zones, including those involving
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conditional zoning. ** The change-mistak e rule does not apply, in any event, to changesin

zoning made in a comprehensiverezoning, or the piecemeal grant of a floating zone.*®

14 “Conditional zoning” is a distinct zoning tool not to be confused with the
“conditional use” or “special exception” mechanisms discussed later in this opinion.

5 At the far end of the flexibility continuum of zoning categories from Euclidean
zones are “floating” or planned unit devdopment zones. Dissatisfaction with the relative
inflexibility of Euclidian zoning gaverise to theuse of “floating zones,” the use of whichis
authorized in Maryland by Md. Code (1957, 1998 Repl. Vol., 2002 Supp.), Article 66B, §
10.01(a)(8). Inthecaseof Eschinger v. Bus, 250 Md. 112, 118-119, 242 A.2d 502, 505-506
(1968), we quoted Russell R. Reno, Non-Euclidean Zoning: the Use of the Floating Zone,
23 Md. L. Rev. 105, 107 (1963), as follows:

In recent years a new device in zoning has developed which
providesthe machinery for the establishment of small tracts for
use as a shopping center, a garden apartment or a light industry
in accordance with a comprehensive plan for the entire
municipality, and at the same time leaves the exact location of
each tract to be determined in the future as demanded for a
shopping center, agarden apartment or alight industry devel ops
in a specific area. This device is the creation of special use
districts for these various uses, which at the time are unlocated
districts, but which can be located by a petition of aproperty
owner desiring to develop his specific tract for any of these
special uses. Such unlocated special zoning districts are
popularly referred to as ‘floating zones,” in that they float over
the entire municipality until by application of a property owner
one of these special zones descends upon his land thereby
reclassifying it for the special use. The zoning ordinance is
carefully drawn so as to impose regrictive use limitation upon
the owner in these special use zones in order to protect the
adjoining residential areas. Usually there is a minimum lot
requirement with large set-back restrictions for the structures,
both from the streetsand from the adjoining residences. Alsoin
the case of light industry, limitations exist asto architecture of
the buildings with requirements as to landscapi ng.”

(continued...)
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'3(_..continued)
Professor Reno pointed out (pp. 118-19-20) that:

In both the Rodgers case [Rodgers v. Village of
Tarrytown, 302 N.Y. 115, 96 N.E. 2d 731 (1951)] and the Huff
case [Huff v. Bd. of Zoning Appeals, 214 Md. 48, 13 A.2d 83
(1957)] there was a complete system of established use districts
covering the entire municipal area, with a single floating zone
for a specialized use superimposed upon these established
districts. Thus, inboth casesw herethefloating zone devicewas
upheld, there existed a comprehensive zoning plan for the
municipality to which the floating zone was merely a special
exception applicable to the entire plan, analogous to special
exceptions applicable to individual zones. This raises the
question asto whether the legality of the floating zone deviceis
dependent upon the existence of an established Euclidean
zoning system over which the floating zone is superimposed.

* * *

From these cases we can conclude that the most liberal courts
still interpret the zoning power to mean Euclidean zoning with
thecreation of established territorial usedistricts. The advent of
thefloating device creates asupplementary device simila tothe
special exception to givegreater flexibility to theestablished use
districts but cannot be used as a substitute for the accepted
method of Euclidean zoning.

In order to prevent floating zones from becoming a tool with which to circumvent the
prohibition on illegal forms of conditional and spot zoning, we consistently have held that:

...the floating zone is subject to the same conditions that apply
to safeguard the granting of special exceptions, i.e., theuse must
be compatible with the surrounding neighborhood, it must
further the purposes of theproposed reclass fication,and special
precautions are to be applied to insure tha there will be no
discordancewith existing uses. These precautionsinclude such
restrictions as building location and style, the percentage of the
(continued...)
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3. Special Exceptions / Conditional Uses

Another mechanism allowing some flexibility in the land use process, without
abandoning the uniformity principle, is the “special exception” or “conditional use.” ** As
was noted supra, the City of Rockville’ s I-1 zoning classification does not allow for the

operation of a gasoline service station except upon the grant of a special exception. During

13(...continued)
area covered by the building, minimum green area, minimum
and maximum area of the use, minimum setback from streets
and other uses, requirement that a site plan be approved, and a
provision for revocation of the classification if the specified
restrictions are not complied with.

See also Bigenho v. Montgomery County Council, 248 Md. 386, 391, 237 A.2d 53, 56-57
(1968); Aubinoe v. Lewis, 250 Md. 645, 244 A.2d 879 (1968); Tauber & Gold v.
Montgomery County Council, 244 Md. 332, 336-37, 223 A.2d 615, 618 (1966); Knudsen v.
Montgomery County Council, 241 Md. 436, 217 A.2d 97 (1966); Beall v. Montgomery
County Council, 240 Md. 77, 212 A.2d 751 (1965); Costello v. Sieling, 223 Md. 24, 161
A.2d 824 (1960); Huff'v. Bd. of Zoning A ppeals of B altimore County, 214 Md. 48, 133 A.2d
83 (1957).

In a floating zone case, the zoning authority must make an express determination
based upon specific findings of fact and legal conclusionsthat the application meetseach of
the statutory criteria and each of the stated purposes of the zone requested. Calao v. County
Council of Prince George’s County, 109 Md. App. 431, 456-57, 675 A .2d 148, 161 (1996);
Floydv. County Council of Prince G eorge’s County,55Md. App. 246, 257-59, 461 A.2d 76,
82-83 (1983). “This showing replaces the usual proof of change or mistake; and the
requirement likens a floating zone case to a special exception case. . . The zoning agency in
afloating zone case must find, just asit doesin a special exception case, that compatibility
is shown by the applicant’s conformance to express ordinance standards.” Richmarr, 117
Md. App. at 640, 701 A.2d at 895.

* InMaryland, the terms “ special exception” and*“ conditional use” are synonymous.
Hofmeisterv. Frank Realty Company, 35 Md. App. 691,698, 373A.2d 273, 277 (1977); but
see Cromwell v. Ward, 102 Md. App. 691, 699, n.5, 651 A.2d 424, 428 n.5 (1995). A
“conditional use” however, isnotto be confused with “conditional zoning,” discussed infra.

25



thelegislative process of defining zones and identifying the permitted usesfor each zone, the
local legislature also identifies additional uses which may be conditionally compatible in
each zone, but which should not be allowed unless specific statutory standards assuring
compatibility are met by the applicant at the time separate approval of the use is sought.
“The special exception useis avalid zoning mechanism that delegates to an administrative
Board limited authority to allow enumerated uses which the | egislature has determinedto be
permissible absent any fact or circumstance negating the presumption.” Shultz v. Pritts, 291
Md. 1, 11, 432 A.2d 1319, 1325 (1981)."” Put another way, a special exception use is an
additional use which the controlling zoning ordinance states will be allowed in agiven zone
unless there is showing that the use would have unique adverse affects on the neighboring
properties within the zone. Rockville Fuel & Feed Co. v. Board of Appeals of the City of
Gaithersburg, 257 Md. 183, 188-91, 262 A.2d 499, 502-03 (1970); Cadem v. Nanna, 243
Md. 536, 543, 221 A.2d 703, 707 (1966); Anderson v. Sawyer, 23 Md. App. 612, 617-18,
329 A.2d 716, 720-21(1974).

The disqualifying adverse effect or effects must be more than mere annoyance.

Classifying such usesas special exceptionsor conditional uses(asopposed to permitted uses)

1" See also Alviani v. Dixon, 365 Md. 95, 112-114, 775 A.2d 1234, 1244-45 (2001);
Creswell v. Baltimore Aviation Services, Inc., 257 Md. 712, 719-21, 264 A.2d 838, 842-43
(1970); Montgomery County v. Merlands Club, Inc.,202Md. 279, 287-91, 96 A.2d 261, 264-
65 (1953); Hayfields, Inc. v. Valleys Planning Council, Inc.,122 Md. App. 616, 639-41, 716
A.2d 311, 322-23 (1998); Mossburg v. Montgomery County 107 Md. App. 1, 7-11, 666
A.2d 1253, 1256-58 (1995); Sharp v. Howard County Bd. of Appeals, 98 Md. App. 57, 73-
83, 632 A.2d 248, 256-60 (1993).
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assumes that those uses will include some adverse impacts. Mossburg v. Montgomery
County, 107 Md. App. 1, 7-11, 666 A.2d 1253, 1256-58 (1995). As we pointed out in
Schultz, 291 Md. at 11, 432 A.2d at 1325 (1981) “[t]he appropriate standard to be used
in determining whether arequested special exception use would have an adverse effect and,
therefore, should be denied is whether there are facts and circumstances that show that the
particular use proposed at the particular location proposed would have any adverse effects
above and beyond those inherently associated with such a special exception use irrespective
of itslocation within the zone”

Because special exceptionsarelegidativ ely- createdwithin thecomprehensive zoning
regulatory scheme, they enjoy the presumption of correctness and are an appropriate tool for
the exercise of alocal government’s police powers. Brandywine Enterprises, Inc. v Prince
George’s County Council, 117 Md. App. 525, 700 A.2d 1216 (1997). Because of this
presumption, special exception applications are not governed by the “change - mistake
Rule.” Cadem, 243 Md at 543, 221 A.2d at 707.

4. Conditional Zoning
Another important zoning mechanism is*“conditional zoning.” At one time, in most
States, conditional zoning was improper. This, as late as the 1950’ s, was also the case in
Maryland. Some states, either by case law and/or statute, approved, how ever, some level of
conditional zoning. Particularlyillustrativefor our purposesisthecaseof Collardv. Village

of Flower Hill, 52 N.Y .2d 594, 600-01, 421 N.E.2d 818, 821, 439 N.Y .S.2d 326 (1981),
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where the Court stated:

Probably the principal objection to conditional rezoning is that
it constitutes illegal spot zoning, thus violating the legislative
mandate requiring that there be a comprehensive plan for, and
that all conditions be uniform within, a given zoning district.
When courts have considered the issue (see, e.q., Baylis v. City
of Baltimore, 219 Md. 164; Houston Petroleum Co. v.
Automotive Prods. Credit Ass’n., 9 NJ 122; Hausmann &
Johnson v. Berea Bd. of Appeals, 40 Ohio App 2d 432), the
assumptions have been made that conditional zoning benefits
particularlandow nersrather than the community as awhole and
that it undermines the foundation upon which comprehensve
zoning depends by destroying uniformity within use districts.
Such unexamined assumptions are questionable. First, it isa
downward change to aless restrictive zoning classification that
benefits the property rezoned and not the opposite imposition of
greater restrictions on land use. Indeed, imposing limiting
conditions, while benefitting surrounding properties, normally
adversely affects the premises on which the conditions are
imposed. Second, zoning is not invalid per se merely because
only a single parcel is involved or benefitted (Matter of
Mahoney v. O’shea Funeral Homes, 45NY 2d 719); thereal test
for spot zoning is whether the change is other than part of a
well-considered and comprehensive plan calcul ated to servethe
general welfare of the community. Such a determination, in
turn, depends on the reasonableness of the rezoning in relation
to neighboring uses — an inquiry required regardless of whether
the changein zoneisconditional inform. Third, if itisinitially
proper to change a zoning classification without the imposition
of restrictive conditions notwithstanding that such change may
depart from wuniformity, then no reason exists why
accomplishing that change subject to condition should
automatically be classified asimpermissible spot zoning.

... If modification to aless restrictive zoning classification is
warranted, then a fortiori conditions imposed by a local
legislature to minimize conflicts among districts should not in
and of themselves violate any prohibition againg spot zoning.
(citation omitted).
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Aswewill addressin more detail infra, itis clear that Maryland now approves of at
least limited conditional zoning, as codified in Art. 66B, § 4.01(c).”® Aswe pointed out in
Attman/Glazer P.B. Co. v. Mayor & Aldermen of Annapolis, 314 M d. 675, 687, n. 8, 552

A.2d 1277, 1284, n.8 (1989):

Conditional zoning, once roundly condemned, appearsto bein
theascendency. In Maryland, the concept hasevolved indirectly
through the use of various zoning devices such as planned
developments, and hasfound at least limited favor with the state
legislature. See Article 66B, 88 4.01(b) permitting a county or
municipal corporation to impose certain conditions at the time

8 Maryland Code (1957, 1998 Repl. Vol. 2002 Supp.), Article 66B, § 4.01(c)
provides:

(c) Construction of Powers. - (1) On the zoning or rezoning of
any land under this article, alocal legislative body may impose
any additional restrictions, conditions, or limitations that the
local legislative body considers appropriate to preserve,
improve, or protect the general character and design of:

(i) The lands and improvements being zoned or

rezoned; or

(ii) The surrounding or adjacent lands and

improvements.
(2) On the zoning or rezoning of any land, a local legislative
body may retain or reserve the power to approve or disapprove
the design of buildings, construction, landscaping, or other
improvements, alterations, and changes made or to be made on
the land being zoned or rezoned to assure conformity with the
intent and purpose of this article and of the local jurisdiction’s
zoning ordinance.
(3) The powers provided in this subsection shall apply only if
the local legislative body adopts an ordinance which shall
include enforcement procedures and requirements for adequate
notice of public hearingsand conditions sought to be imposed.
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of zoning or rezoning land, under certain circumstances. See
also People's Counsel v. Mockard, 73 Md.App. 340, 343-45,
533 A.2d 1344 (1987); and Bd. of Co. Comm'rs v. H. Manny
Holtz, Inc., 65 Md.App. 574, 579-86, 501 A.2d 489 (1985)
(holdingthat 88 4.01(b) of Article 66B authorizestheimposition
of conditionsapplicableto structural and architectural character
of the land and improvements thereon, and does not authorize
conditional use rezoning). We need not, and do not, offer an
opinion concerning the intermediate appellate court’s
interpretation of the scope of § 4.01(b).**

5. Spot Zoning
Although we need not, and therefore shall not, decide w hether the City of Rockville’s

grant of the I-1 zone for the subject property conditutesillegal spot zoning because we
decide the case on other grounds, we shall describe briefly the principles of spot zoning so
that the potentid nexus between it and conditional zoning may be appreciated. In Tennison
v. Shomette, 38 Md. App. 1, 8, 379 A.2d 187, 192 (1977), the Court of Special Appeals
pointed out that

[s]pot zoning occurs when asmall areain aDistrict isplaced in

adifferent zoning classification than the surrounding property...

Spot zoning isnot invalid per se. Rather, itsvalidity dependson

the facts of each individual case.... while spot zoning isillegal

if it isinconsistent with an established comprehensive plan and
is made solely for the benefit of a private interest, it isavalid

“Contrary to the assertions of the Dissent (Dissent, slip op. at 26-28), the mere fact
that, in the proper exercise of judicial restraint, the Court declined in Attman/Glazer to
address an issue does not mean that it in any way rejected the Court of Special Appeals’'s
holding concerning that issue. It merely meansexactly what a plain language reading offers:
theissuewas left open until such future time asthatissue must be decided by this Court. The
case sub judice presents a proper set of circumstances for us to reach that which was
unnecessary for us to reach in Attman/Glazer and, thus, we shall do so, infra.
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exercise of the police power where the zoning is in harmony
with the comprehensive plan and there is a substantial
relationship to the public health, safety and general welfare.

See also Mraz, 291 Md. at 88, 433 A.2d at 775.

We discussed the concept of “spot zoning” in the case of Cassel v. Mayor and City
Council of Baltimore, 195 M d. 348, 73 A .2d 486 (1950), at one time considered a leading
case on the topic. There, we said:

Zoning is permissible only as an exercise of the police
power of the State. When this power is exercised by acity, itis
confined by the limitationsfixed in the grant by the State and to
the accomplishment of the purposes for which the State
authorized the city to zone. . . .

‘Spot zoning,’ thearbitrary and unreasonable devotion
of a small area within a zoning district to a use which is
inconsistent with the use to which the rest of the district is
restricted, has appeared in many citiesin A merica as the result
of pressure put upon councilmen to pass amendmentsto zoning
ordinances solely for the benefit of private interests . .. Itis,
therefore, universally held that a‘ spot zoning’ ordinance, which
singlesout aparcel of land within the limits of ausedistrictand
marks it off into a separate district for the benefit of the owner,
thereby permitting a use of that parcel inconsistent with the use
permitted in the rest of the district, is invalid if it is not in
accordance with the comprehensive zoning plan and is merely
for private gain.

On the other hand, it has been decided that a use
permitted in a small area, which is not inconsistent with the use
to which the larger surrounding area is restricted, although it
may be different from that use, is not ‘spot zoning’ when it does
not conflict with the comprehensive plan but is in harmony with
an orderly growth of a new use for property in the locality. The
courts have accordingly upheld the creation of small districts
within a residential district for use of grocery stores, .. . and
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even gasoline filling stations, for the accommodation and
convenience of the residents of the residential district.

Id. at 353-56, 73 A.2d at 488-90 (emphasis added)(citations omitted).
6. Contract Zoning

A final zoning concept we shall mention briefly in this primer is “contract zoning.”
It occurs when an agreement is entered between the ultimate zoning authority and the zoning
applicant/ property owner which purports to determine contractually how the property in
question will be zoned, in derogation of the legal prerequistes for thegrant of the desired
zone. Absent valid legislative authorization, it isimpermissible becauseit allows a property
owner to obtain a special privilege not available to others, Wakefield v. Kraft, 202 Md. 136,
142-44,96 A.2d 27, 29-30 (1953), disruptsthe comprehensivenature of the zoning plan, and,
most importantly, impermissibly derogates the exercise of the municipality’s powers.
Attman/Glazer, 314 M d. at 685-865, 552 A .2d at 1282-83; Baylis v. Mayor & Council of
Baltimore, 219 Md. 164, 169-70, 148 A .2d 429, 433 (1959); Beachwood, 107 Md. App. at
668-75,670 A.2d at 504—-08. A greements between thelandowner and governmental agencies
who do not wield the final zoning authority or entitiesextrinsic to the formal zoning process,
such as civic associations, however, may bepermissible. Funger v. Mayor & Council of the
Town of Somerset, 249 Md. 311, 328, 239 A.2d 748, 757 (1968); Rodriguez v. Prince
George'’s County, 79 Md. App. 537, 553, 558 A .2d 742, 750 (1989).

IIL

Having surveyed generdly the relevant zoning mechanisms, concepts, and principles
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potentially implicated by the case sub judice, we now shall employ them in our analysis of
the relevant facts. We address the necessary certiorari issues in a different order than they
were raised chronologically in this case because |ogic dictates that we do so.
A.
Article 23A, § 9(c)(1) and (2)
Maryland Code (1957, 1998 Repl. Vol.), Article 23A, 8§ 9(c)(1)and (2) provides as follows:

(c) Limitations on charter amendments; effect of
annexation. — (1) A municipal corporation which is subject to
the provisons of Artice XI-E of the Maryland Constitution
may not amend its charter or exercise its powers of annexation,
incorporation or repeal of charter as to affect or impair in any
respect the powers rel ating to sanitation, including sewer, water
and similar facilities, and zoning, of the Washington Suburban
Sanitary Commission or of the Maryland-National Capital Park
and Planning Commission. Except that where any area is
annexed to amunicipality authorized to have and having then a
planning and zoning authority, the municipality shall have
exclusivejurisdiction over planning and zoning and subdivision
control within the area annexed; provided nothing in this
exceptionshall be construed orinterpreted to grant planning and
zoning authority or subdivision control to a municipality not
authorized to exercise that authority at the time of such
annexation; and further provided, that no municipality annexing
land may for a period of five yearsfollowing annexation, place
that land in a zoning classification which permits a land use
substantially different from the use for the land specified in the
current and duly adopted master plan or plans or if there is no
adopted or approved master plan, the adopted or approved
general plan or plans of the county or agency having planning
and zoning jurisdiction over the land prior to its annexation
without the express approval of the board of county
commissioners or county council of the county in which the
municipality is located.
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(2) If the county expressly approves, the municipality,
without regard to the provisionsof Article 66B, § 4.05 (a) of the
Code, may placethe annexed land in azoning classification that
permits a land use substantially different from the use for the
land specified in the current and duly adopted master plan or
general plan of the county or agency having planning and zoning
jurisdiction over the land prior to its annexation.” (emphasis
added).

The Owners argue that the language “ duly adopted master planor plansor if thereis
no adopted or approved master plan, the adopted or approved general plan or plans of the
county or agency having planning and zoning jurisdiction over the land prior to its
annexation” should be interpreted to mean that the General Assembly intended that, upon
annexation of new landsinto the City of Rockville, the City isto look first toits own land
useplans, if any, to determinezoning consistency. Thatisto say, the Owners’ positionisthat
the statutory consistency requirement is met if the new zoning is consistent with Rockville’'s
own plan, and consistency with the plan or plans of the pre-annexation jurisdiction is not
required. Given the language of the gatute, as well as itslegislative history, we do not
conclude that to be the case.

In Mazor v. Department of Correction, 279 Md. 355, 360-61, 369 A.2d 82, 86-87

(1977), we set out the six principal tenets of satutory interpretation:

[1]  Thecardinal rule of construction of a statute is to ascertain and carry
out the real intention of the Legislature.

[2] The primary source from which we glean thisintention isthelanguage
of the statute itself.

[3] In construing a statute, we accord the words their ordinary and natural
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signification.

[4] If reasonably possible, a statute is to be read so that no word, phrase,
clause, or sentence is rendered surplusage or meaningless.

[5] Similarly, wherever possible an interpretation should be given to
statutory language which will not lead to absurd consequences.

[6] Moreover, if the statuteis part of a general statutory scheme or system,
the sections must be read together to ascertain the true intention of the
Legislature. (citations omitted).
Asnoted, absurd resultsin theinterpretive analysis of a statute are to be shunned. T his Court
stated in D & Y, Inc. v. Winston, 320 Md. 534, 538, 578 A.2d 1177, 1179 (1990), that
“construction of a statute which is unreasonable, illogical, unjust, or inconsistent with
common sense should be avoided.” (citationsomitted). See also Blandon v. State, 304 Md.
316,319,498 A.2d 1195, 1196 (1985) (“[R]ulesof statutory construction require usto avoid
construing a statute in away which would lead to absurd results.”); Erwin and Shafer, Inc.
v. Pabst Brewing Co., 304 Md. 302, 311, 498 A.2d 1188, 1192 (1985) (“A court must shun
a construction of a statute which will lead to absurd consequences.”).
We recently reiterated when recourse to legislative history is necessary in Liverpool
v. Baltimore Diamond Exchange, Inc., 369 Md. 304, 316-18, 799 A.2d 1264, 1271-72

(2002), stating that:

In Mayor of Baltimore v. Chase, 360 Md. 121, 128, 756 A.2d
987, 991 (2000), we instructed:

Of course, the cardinal rule is to ascertain and

effectuate legidativeintent. Tothisend, webegin
our inquiry with the words of the statute and,
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ordinarily, when the words of the statute are clear
and unambiguous, according to their commonly
understood meaning, we end our inquiry there
also.

W e haveack nowledged that, in ascertaining astatute's meaning,
we must consider the context in which astatute appears. In this
regard we have instructed:

When the statute to be interpreted is part of a
statutory scheme, it must be interpreted in that
context. That means that, when interpreting any
statute, the statute as a whole must be construed,
interpreting each provision of the statute in the
context of the entire statutory scheme. Thus,
statutes on the same subject are to be read
together and harmonized to the extent possible,
reading them so as to avoid rendering either of
them, or any portion, meaningless, surplusage,
superfluous or nugatory. Whiting-Turner
Contracting Co. v. Fitzpatrick, 366 Md. 295, 302-
03,783 A.2d667, 671 (2001) (internal quotations
omitted) (citations omitted).

On the other hand, "where the meaning of the plain language of
the statute, or the language itself, isunclear, 'we seek to discern
legislative intent from surrounding circumstances, such as
legislative history, prior case law, and the purposesupon which
the statutory framework was based." We recently explained the
rules applicable when the terms of a statute are ambiguous:

'When the words of a statutory provision are
reasonably capable of more than one meaning,
and we examine the circumstances surrounding
the enactment of a legidative provision in an
effort todiscern legislativeintent, weinterpretthe
meaning and effect of the language in light of the
objectivesand purposes of the provision enacted.
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Such an interpretation must be reasonable and
consonant with logic and common sense. In
addition, we seek to avoid construing a statute in
a manner that leads to an illogical or untenable
outcome.

We defined the term "ambiguity" as "reasonably capable of
more than one meaning,” and further explained that:

'language can be regarded as ambiguousin two
different respects: 1) it may be intrinsically
unclear . . .; or 2) itsintrinsic meaning may be
fairly clear, but its application to a particular
object or circumstance may be uncertain.' Thus, a
term which isunambiguousin one context may be
ambiguous in another.

(Some internal citations omitted).

Although we shall concludethat no rational argument can be madeto suggest that the
languagein Art. 23A, 8 9(c)(1) refersto plans other than those of the pre-annexation zoning
authority, a plain meaning approach does not yield this conclusion as the ready answer. A
fair reading of the statute in its historical development, however, supports no other
conclusion. Applyingtheinterpretational rules to the pertinent satute, we first look to the
language of the statute itself. Art. 23A, 8 9(c) grantsto the annexing municipality exclusive
zoning powers, but then sets forth a number of threshold conditions or exceptions, the most
important of which for our present purposeis:

that no municipality annexing land may for a period of five
years following annexation, place that land in a zoning
classification which permits a land use substantially different

from the use for the land specified in the current and duly
adopted master plan or plans or if there is no adopted or
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approved master plan, the adopted or approved general plan or

plans of the county or agency having planning and zoning

jurisdiction over the land prior to its annexation without the

express approval of the board of county commissioners or

county council of the county in which the municipality is

located. (emphasis added).
The language of the clause is arguably ambiguous. Aswritten, there aretwo possible plain
meaning interpretations of the language.

Under the first of these, the annexing municipality isdirected, as the Owners argue,
tolook toitsown land use plansfirst, and only if it hasnoneisitrequired to look to the plans
of the pre-annexation jurisdiction. This interpretation is made possible theoretically by
Maryland Code (1957, 1998 Repl. Vol., 2002 Supp.), Article 66B § 3.05(a)(2)(ii), which
provides that a municipality’s master plan should “include any areas outside of its
boundaries which, in the commission’s judgment, bear relation to the planning
responsibilitiesof the commission.” Without Art 66B, § 3.05(a), the annexing municipality
would have no plan of itsownto referto, and it would be clear that the language inArt. 23A,
8 9 refers solely to the plans of the pre-annexation jurisdiction. The Owners' literal
interpretation isthat if the annexing jurisdiction’s planincludes aland use recommendation
for an area originally outside of its jurisdiction in anticipation of its possible future
annexation, then it may look first to its own municipal plan and is only required to look to
the county plan if there is no municipal plan, or the municipal plan failed to make an

anticipatory use recommendation covering the annexed area. For thereasons set forthinfra,

this interpretation is not persuasive as its logical support requires a degree of intellectual

38



“cherry-picking” from both the overall pertinent statutory schemeand itslegislati ve history.

The second possible interpretation is that the General Assembly merely was
acknowledging the hierarchy of local governmental planning and the differing terminology
used to identify those various land use plans by the various jurisdictions. Under this
interpretation, the language may be read to require the annexing municipality to look to the
duly adopted “master plan or plans” of the county or other jurisdiction having planning and
zoning jurisdiction over the land prior to its annexation, and if the county has no duly
adopted “master plan or plans,” then the annexing municipality must look to the county’s
general plan or plans. Under thisinterpretation, the terms*“plan” or “plans’ alwaysrefersto
the land use recommendations of the pre-annexation jurisdiction, and renders the land use
plans of the annexing municipality, for purposes of determining zoning consistency at the
time of annexation, not relevant.

Given the historical development of Article 23A, 8§ 9, discussed infra, we conclude
that thelatter interpretationiscorrect. Aswe pointed outinMaryland-National Capital Park
and Planing Comm’n v. Mayor and Council of Rockville, 272 Md. 550, 561, 325 A.2d 748,
754-55 (1974), discussing the legislative purpose of this section as it existed at that time:

A major objective of Chapter 116 [L aws 1971 - amending Art.
23A,89] isto preservetheintegrity of the Master Plan adopted
by the jurisdiction or commission having planning power
immediately prior to annexation. In enacting Chapter 116, the
General Assembly validly could have considered that the
planning and zoning functions frequently involve large areas,

and not merely the land being annexed; and, therefore, that a
substantial change in the zoning of an annexed tract might well
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be disruptiveto the planning forthe surrounding areas. Thus, the

statute isrationally related to a legitimate state objective, and is

not arbitrary or unreasonable. (citations omitted).
See also Northeast Plaza Associates v. President and Comm’rs of the Town of North East,
310 Md.20, 28-31, 526 A.2d 963, 967-69 (1987). Thus, we have held that the purpose of the

section as previously enacted was to limit the power of municipdities and preserve the

zoning of the pre-annexation jurisdiction for a period of five years® and

2 In City of Gaithersburg v. Montgomery County, 271 Md. 505, 511-13, 318 A.2d
509, 512-13 (1974), we pointed out that:

Thelegislative history of Chapter 116 lends support to theview
that the General Assembly intended the statute to apply to
municipalities throughout the State. Chapter 116 was first
introduced as House Bill 83 at the 1971 session of the General
Assembly. After passing the House, it wasread for thefirg time
in the Senate and referred to the Committee on Judicial
Proceedings. Throughout this stage, the bill's title provided in
part (Journal of Proceedings of the Senate of Maryland, Regular
Session 1971, p. 146):

. . to provide that a municipal corporation
having planning and zoning authority shall
assume exclusive jurisdiction over planning and
zoning within an areaannexed fiveyears after the
area is finally annexed by it over which the
Maryland-National Capital Park and Planning
Commission had jurisdiction prior to the
annexation."

The Senate Judicial Proceedings Committee, however, deleted
the reference in the title to the Maryland-National Capital Park
and Planning Commission, and re-wrote the title as follows
(Senate Journal, supra, p. 1227):
(continued...)
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there is nothing in the subsequent history of this section to suggest the General Assembly

29(....continued)

"to provide that no municipal corporation
annexing land may, for a period of five years
following annexation, place such land in azoning
classificaion which permits a land use
substantially different from the use for such land
specified in the current and duly adopted master
plan or plan of the county or agency having
planning and zoning jurisdiction over such land
prior to its annexation."

The Committee's amendment was adopted, and the bill was
finally enacted in that form. Senate Journal, supra, pp. 1260-
1261, 1356, 1400, 1474-1475; Journal of Proceedings of the
House of Delegates of Maryland, Regular Session 1971, pp.
1976, 2156-2157. This action, re-writing the title and deleting
the reference to areas "over which the Maryland-National
Capital Park and Planning Commission had jurisdiction prior to
annexation," suggestsarealization by the General Assembly that
Art. X1-E of the Constitution required that the A ct apply to all
municipalitiesin the State. This legislative intent, disclosed by
the title of Chapter 116, confirms the scope of the language of
the Act itself. It is "well settled" that "the title of an act is

relevant to ascertainment of itsintent and purpose...." MTA
v. Balto. Co. Revenue Auth., 267 Md. 687, 695-696, 298 A. 2d
413 (1973).

In sum, principles of statutory construction, the language of
Article 23A, 89 as amended by Chapter 116 of the Laws of
Maryland 1971, and thelegislative history of theamendment, all
lead to the conclusion that the enactment is alimitation upon the
home rule powers of a/l municipalities subject to Art. XI-E of
the Maryland Constitution. As such, the statutory provisions do
not violate Art. XI-E. (emphasisin original).
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subsequently intended otherwi se.

The interpretation that the language in question is meant to limit, or to put it more
precisely, delay, the exclusive zoning authority of an annexing municipality is buttressed
when we view 8§ 9 as awhole, and as part of the larger statutory scheme. Itis"well settled"
that "the title of an act is relevant to ascertainment of its intent and purpose. . .." MTA v.
Balto. Co. Revenue Auth., 267 Md. 687, 695-696, 298 A . 2d 413 (1973). Article23A,89
is titled Definitions and limitations. As such, one legitimately may expect that the
legislative intent isto defineand limit the powers of annexing municipalities, rather than to
expand them. Reinforcing this expectation is the fact that § 9(c) is specifically titled
Limitations on charter amendments; effect of annexation. Again, onewould expect that
the contents of this sub-section are intended to set forth limits or to withhold from
municipalities, under certain circumstances, the ability to exercise zoning power in certain
annexation situations.

Further reinforcing the view that the pertinent language is meant to refer only to the
plans of the pre-annexation jurisdiction isthe fact that Md. Code (1957, 1998 Repl. Vol.,

2002 Supp.), Artide 66B, § 1.00(h)(2)** specifically recognizes that a local government

2l “We consistently have held that Articles 23A and 66B be read together.”
Northeast, 310 Md. at, 29, 526 A .2d at 968 (1987). See also Prince George's County v.
Mayor and City Council of Laurel, 262 Md. 171, 183-84, 277 A .2d 262, 268-69 (1971)(“ It
has been said that the provisionsof Article 23A and Article 66B of the M aryland Code are
to be read together when their provisions relate to the same subject matter, and especially so
when amunicipality zonesfor the firsttime in the course of annexing land.”)(citing City of

(continued...)
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planning document may be called by different names when it states that “*Plan’ includes a
general plan, master plan, comprehensive plan, or community plan adopted in accordance
with 88 3.01 through 3.09 of thisartide.” Thus, inlightof the above, when § 9(c)(1)isread
together with 8§ 9(c)(2), it becomes clear that the language in both sub-sections ref ers only
to the plans of the pre-annexation county. Assix Maryland counties”® put it in their Amici
Curiae brief:

...[T]he “county or agency having planning and zoning

jurisdiction” modifier, contrary to [the Owners'] suggestion,

appliesto both “master” plans and “general” plans. While the

sentence at theend of subsection (¢)(1) might possibly be

strained to say, as [the Owners] urge, that the “master plan or

plans” language refers to any kind of master plan — including

Rockville’s, which extends beyond City boundaries — the

sentence in subsection (c)(2) clearly means that the “master”

plan or “general” plan to be followed is that of the “county or

agency having planning and zoning jurisdiction over the land

prior to its annexation.” (Brief at 13).

Reading the language of 8 9(¢)(1) asincluding reference to the plan of an annexing

municipality, as urged by the Owners, renders the sub-section effectively a nullity, as any

municipality wishing to avoid the five year rule could do so relatively easily by adopting its

own contrarian plan, assumingthat it wasfully empowered to do 0. We note, however, that

(...continued)
Annapolis v. Kramer, 235 Md. 231, 234, 201 A. 2d 333 (1964)).

2 The six counties filing a joint amici brief in the present case were M ontgomery,
Prince George’s, Anne Arundel, Charles, Frederick, and Carroll. The Maryland Municipal
L eague, Inc. and the Maryland-National Capital Park and Planning Commission also filed
amici briefs. The Court acknowledges its gratitude for their collective efforts in assisting
in these deliberations.
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this is not what the General Assembly said, and there is no indication that this is what it
meant. Not even the City of Rockville endorses the Owners’ argument in thi s regard.
Weturn now to examine the relevant | egisl ative higory. Aswepointed outinPrince

George’s County v. Mayor and City Council of Laurel, 262 Md. 171, 177-78, 277 A.2d 262,
265-66 (1971), Chapter 423, Laws 1955, a progenitor of Art. 23A, § 9(c), operated to
prohibit municipalities in Montgomery and Prince George’'s counties from exercising
annexation or zoning powers if to do so would interfere with the powers exercised by the
M aryland-National Capital Park and Planing Commission. This balance of power briefly
shifted toward the municipalities with the passage of Chapter 197, Laws 1957, when the
Legislature created an exception to the prohibition created by Chapter 423, by providing
that:

Except that where any area is annexed to a municipality

authorized to have and having then a planning and zoning

authority, the said municipality shall have exclusivejurisdiction

over planing and zoning within the area annexed....
This provision represents the highwater mark of municipal power under this section, and is
the last instance where municipalities with zoning and planning authority welded relative
autonomy with respect to the initial zoning of annexed lands.

In 1971 thisautonomy ceased. Aswe previously pointed out in Northeast, 310 Md.

at 28-29, 526 A.2d at 967-68; M-NCPPC v. Mayor and Council of Rockville, 272 Md. 550,

561, 325 A.2d 748, 754-55 (1974); and City of Gaithersburg v. Montgomery County,

Maryland, 271 Md. 505, 511-13, 318 A.2d 509, 512-13 (1974), the General Assembly
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enacted Chapter 116, Laws 1971 to limit the power of municipalities to zone annexed
property. The statute specifically stated that:

...no municipality annexing land may for a period of five years

following annexation, place such land in azoning classification

which permitsaland use substantially different from the use for

such land specified in the current and duly adopted master plan

or plan of the county or agency having planing and zoning
jurisdiction over such land prior to its annexation. (emphasis

added).
Thislanguage was modified by Chapter 33, Laws 1972, which removed theword “plan” and
replaced it with the word “plans.” T here can be no doubt, from the language of the statute
asit existed in 1971 and 1972, that theterms “plan” or “plans” found in Chapters 116 and
33, respectively, refer to the plan or plans of the pre-annexation county jurisdiction, and not
those of theannexing municipality. That theclause* of the county or agency having planning
and zoning jurisdiction over theland prior to annexation” follow simmediately after theterms
“master plan or plan (later ‘ plans’)” makesthispointindisputable. The use of multiple terms
for the concept of a plan merely indicates the General Assembly’s recognition that the
political subdivisions of the State use more than oneterm to identify their land use “plan” or

24

their internal hierarchy of plans. Nothing in subsequent amendments to this section

23 Chapter 116 was enacted as an emergency law, apparently in anticipation of our
decisionin Prince George’s County v. Mayor and City Council of Laurel, 262 Md. 171, 277
A.2d 262 (1971). Assuch, the heavy reliance by the Dissent upon thereasoning in Laurel
to support it’sinterpretation of thecurrent statute (Dissent, slip op. at 38-41, 61) iserroneous.

4 This recognition is consistent with the language of Art. 66B, § 1.00(h)(2), which,
as we noted supra, provides that a particular local government planning document may be
(continued...)
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reasonably can be taken to have altered this meaning.

Chapter 613, Laws 1975, made two relevant changes to Art. 23A, 8 9(c), First,
language was added which clarified that the amendments of Chapter 33, Laws 1972, had
been intended to acknowledge the different terminology used by the variousjurisdictionsto
identifytheir landuse* plans.” Second, goparentlyin responseto ourdecisionsinMaryland-
Nat’l Capital Park and Planning Comm ’'n v. Mayor and Council of Rockville, 272 Md. 550,
325 A.2d 740 (1974) and City of Gaithersburg v. Montgomery County, 271 Md. 505, 318
A.2d 509 (1974), where we held municipal rezoning actions invalid on the ground of
inconsistency with county master plan recommendations, Chapter 613 provided a means
where the five year limitation on the annexing jurisdiction’s ability to change the zoning of
the annexed property could be waived if express county approval were obtained. Asa result
of the adoption of Chapter 613, Art. 23A, 8 9(c), read:

... or if thereisno adopted or approved master plan, the adopted
or approved general plan or plans of the county or agency
having planning and zoning jurisdiction over theland prior toits
annexationwithout the express approval of the Board of County
Commissioners or County Council of the county in which the
municipality is lo cated. (emphasis added).

The last change that lead to the statute in its current form occurred in 1988 when

Chapter 450 (House Bill (H.B.) 667 repealed and reenacted the statute with new subsection

24(...continued)
called by different names, when it states that “‘ Plan’ includes a general plan, master plan,
comprehensive plan, or community plan adopted in accordance with 88 3.01 through 3.09
of the article.
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(©)(2). Itwasadirect response to our opinion in Northeast. In Northeast, we held that the
change-mistakerequirementsof Article 66B, 8 4.05(a), applied even where county approval
of the municipality’ s annexation and rezoning had been obtained. In Northeast, we stated
that:
By ch. 613 of the Acts of 1975, the General Assembly
again amended 8§ 9(c) toallow ‘substantially different’ rezoning
of annexed land without regard to the five-year limitaion, if the
municipality obtained the express approval of the appropriate
county. As amended, therefore, nothing in 8§ 9(c) purports to
preclude a municipality from rezoning annexed land when, as
here, it obtainsthe county’sexpressconsent. ... But nothing in
$ 9(c) eliminates the requirement that the municipality comply

with the pertinent provisions of Art. 66B, and with its own
charter, when it engages in theprocess of zoningnewly annexed

land.
Id. at 29, 526 A.2d at 968 (emphasis added) (footnote omitted).

Chapter 450, Laws of 1988, added subsection (c)(2) to abrogate our holding in
Northeast by making clear that county approval eliminated not only thefiveyear limitation,
but the change-mistake rule as well. There is, however, nothing in the changes made by
Chapter 450 to indicate that the Legislature intended a change in its established position
regarding consistency with a county’s land use plan recommendation for annexed lands and
thereby granting additional powersto annexing municipalities by redefining the meaning of
“master plan or plans” to include, exclusively or otherwise, reference to the plan or plans of
the annexing municipality. Given the history of the provision, such an interpretation would

be cut from whole cloth and without support either in the language of the statute or its
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evolution.
For example, the Floor Report of theEconomic and Environmental Affairs Committee
regarding H.B. 667, in relevant part, provided:

This bill addresses. . . Northeast . . . , which held that when a
municipality rezones land as part of an annexation, a
municipality must comply with the. . . ‘change/mistakerule’. .
.. Historicdly,the zoning of annexed property hasbeen viewed
asoriginal zoning . . .. In 1975, the General A ssembly passed
| egislation enabling amunicipality to substantially alter theland
use of annexed land with the express approval of the county . .

In the course of proceedings leading to a favorable report by the Constitutional and
Administrative Law Committee on the bill, the Attorney General, in aletter dated 18 March
1988, observed:

The bill is designed to overrule the decision of the Court of
Appealsin Northeast Plaza v. Town of North East, 310 Md. 20
(1987), which held that a municipality’s power to rezone
annexed land to a substantially different use was subject to the
requirements of 8§ 4.05(a) of Article 66B — the statutory
embodiment of the “change or migake rule” for rezoning.

As a result of House Bill 667, as amended, § 9(c) would
establish two different regulations for municipal rezoning in
annexed areas. If a county expressly approved the zoning
change, the municipality would not have to show a change or
mistake to rezone. If the county did not approve, the
municipality would have to wait five years before it could
changeto asubstantially different use in the annexed areas; and
even after thefive-year period, it would have to show a change
or mistake, as provided in § 4.05(a) of Article 66B in order to
rezone.
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Weagreewith the Attorney General. T he proper interpretation of 8 9(c) is that amunicipality
may not zone, for afive year period, newly annexed lands to a zone substantially different
from the pre-annexation jurisdiction’ s plan recommendation, without the express approval
of the pre-annexation jurisdiction. W here that approval is forthcoming, the municipality
may zone without regard to the change - mistake rule, though it ill must comply with the
remaining provisions of Art. 66B and with its own local zoning ordinance. Where that
approval is not forthcoming, the municipality must zone in compliance with the pre-
annexation jurisdiction’s plan and then wait five years before considering a substantially
different zone, which zone will require, if aEuclidean zone, compliance with the change-
mistake rule or, in the case of a floating or PUD zone, satisfaction of the applicable
regulatory pre-requisites.
B.
1. Under what circumstances do the provisions of Md. Code (1957, 1998
Repl. Vol., 2001 Supp.), Art. 66B, Section 4.01 (c) ( may impose such
additional conditions, restrictions, or limitations’) (which was first
enactedin 1970 subsequent to the Carole Highlands and Baylis cases),
and Rockville City Code (2000) Section 25-126 (‘may impose
additiond restrictions, conditions or limitaions') (enacted after the
enactment of the State statute) authorize conditional zoning by thecity?
a) What isthe effect, if any, of Prince George’s
County v. Collington Corporate Center I Limited
Partnership, 358 M d. 296 (2000), which upheld
conditional zoning in Prince George’'s County, on

this issue?

2. Doesalimitationin anannexation agreement restricting certain useson
newly annexed property constitute conditiona zoning?
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3. Do the above provisions authorize the City’s actions in the present
case?

As was pointed out, supra, Maryland is among those states that have relaxed the
earlier prohibition against all forms of conditional zoning. In respect to therulein effect at
the time of Montgomery County v. National Capital Realty Corp., 267 Md. 364, 374, 297
A.2d 675, 680-81 (1974), we quoted in that case extensively from 3 Rathkopf, Zoning and
Planning, 74-79:

The general rule in these jurisdictions in which the
validity of such covenants #° has been litigated is that they are
illegal. Thebasis of such ruleisthat the rezoning of a particular
parcel of land upon conditions not imposed by the zoning
ordinance generally in the particular district into which the land
has beenrezoned is prima facie evidence of “spot zoning” inits
most maleficent aspect, is not in accordance with a
comprehensive plan and is beyond the power of the
municipality.

Legislative bodies must rezone in accordance with a
comprehensive plan, and in amending the ordinance so as to
confer upon a particular parcel a particular district designation,
it may not curtail or limitthe uses and structures placed or to be
placed upon the lands so rezoned differently from those
permitted upon other lands in the same district. Consequently,
where there has been a concatinated rezoning and filing of a
“declaration of restrictions” the general view (where the
guestion has been litigated) is that both the zoning amendment
andtherestrictive covenant areinvalid for thereasons expressed

> Therestrictionsin National C apital Realty were required by an agreement between
Montgomery County and the property owner. The conditionswererequired bythe agreement
tobeplaced inadeclaration of restrictionsrecorded among theland records, with appr opriate
language making them covenants running with the land.
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above.
For additional cases discussing this older view in Maryland, see Carole Highlands Citizens
Ass’n, Inc. v. Board of County Comm ’rs of Prince George’s County, 222 Md. 44, 47-48, 158
A.2d 663, 665-66 (1960) and Baylis, 219 Md. at 169-70, 148 A.2d at 432-33,where, quoting
from Wakefield v. Kraft, 202 Md. 136, 149, 96 A.2d 27, 32-33 (1952), we said:

If the decision of the County Commissioners was
that the area called for the status of Commercial
A, any of the nineteen uses permitted under that
classification had a rank and force equal to any
other. The County Commissioners are not a
Planning Board, nor have they a right to exact
conditions, or promises of a particular use in
return for deciding thatthe publicinterest justifies
that an area should be zoned commercial . . . .

.. . There seem to be three chief reasons for the
rule stated in these cases: that rezoning based on
offers or agreements with the owners disrupts the
basic plan, and thus is subversive of the public
policy reflected in the overall legislation, that the
resulting ‘contract’” is nugatory because a
municipality is not able to make agreements
which inhibit its police powers, and that
restrictionsin aparticular zone should not be left
to extrinsic evidence.

At the time Wakefield, Baylis, and Carole Highlands were decided, the sole State
statutory authority granting zoning power to municipalities was found in Maryland Code
(1957,1967 Repl. Vol.), Article 66B, Sections 1 — Grant of Power and 2 — Districts Section
- 2 provided, as rdevant here, that “All such regulations shall be uniform for each class or

kind of buildings throughout each district . .. .” This provision is retained today, now
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codified as Art. 66B, § 4.02.

Subsequent to the National Capital, Carole Highlands, Baylis, and Wakefield cases,
the Legislature,in 1970, enacted a new section 4.01 of Art. 66B, relevant to the issue before
us, as a part of a general recodification. Chapter 672, Laws 1970 (Senate Bill 356). It
grantedto covered countiesand municipal corporationsthe power toimpose conditionsupon
rezoning. It, in effect, authorized “conditional zoning” in certain circumstances. It stated,
in relevant part:

(B) The local legislative body of a county or municipal
corporation, upon the zoning or rezoning of any land . .. may
impose such additional restrictions, conditions, or limitations as
may be deemed appropriate to preserve, improve, or protectthe
general character and design of the lands and improvements
being zoned or rezoned, or of the surrounding or adjacent lands
and improvements, and may, upon the zoning or rezoning of any
land or lands, retain or reserve the power and authority to
approve or disapprove the design of buildings, construction,
landscaping, or other improvements, alterations, and changes
made or to be made on the subject land or lands to assure
conformity with the intent and purpose of this article and of the
jurisdiction’s zoning ordinance. The powers provided in 4.01
(B) shall be applicable only if the local |egislative body adopts
an ordinance which shall include enforcement procedures and
requirements for adequate notice of public hearings and
conditions sought to be imposed.

These provisions remain the same to the present date, although rearranged as a part of
another recodification in 2000. Section 4.01 was divided into several sections Current
subsection (c) (with its several subsections) contans the same provisions first enacted in

1970. Art. 66B, 84.01(c). Accordingly,sinceatleast 1970, Maryland hasjoined those states
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retreating from the across-the-board prohibition against conditional zoning, and, asa result,
not all conditional zoning in M aryland is impermissible.

This conclusion is supported when the available legislative history is examined. In
1966, the General Assembly created a commission to examine the planning and zoning
provisions and to make recommendations. In 1969 the report was forwarded to the
Legislature. Asrecommended, anew Art. 66B, Section 4.01, was to be created as apart of
ageneral recodification of Maryland’ splanningand zoning provisions. Nev ertheless, certain
changes were intended to be substantive.

Section 4.01 was clearly an intended substantive change to permit, so long as certain
requirementswere met, conditional zoninginthoseMaryland jurisdictionstowhich Art. 66B

applied, which, through the “zoning” provisions of the Express Powers Act,*

applied to
charter counties as well as municipalities. The recodification began with the Legislature
creating the Maryland Planning and Zoning Law Study Commission. Aswe indicated, the

Commission reported back to the Legislature in 1969. Accordingly, its recommendations

were first considered in the 1970 Sessi on.

* Maryland Code (1957, 1998 Repl. Vol., 1999 Supp.), Art. 25A, 885 (U),(X), (BB),
and (EE). See also Municipal Express Powers Act, Md Code (1957, 1998 Repl. Vol., 1999
Supp.), Art. 23A, 88 2, 2B. See also Mayor and Council of Forest Heights v. Frank, 291
Md. 331, 339-51, 435 A.2d 425, 430-35 (1981); but see Frank Krasner Enters. v.
Montgomery County, 166 F. Supp.2d 1058, 1061 n.3 (2001).
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In respect to the Commission, the records of the General Assembly reflect, in a
document entitled REPORT TO THE GENERAL ASSEMBLY OF 1970 - PROPOSED
BILLS- SPECIAL COMMITTEEREPORTS, VOLUME II, Minutesand Reportsof Special
Committees to the Legislative Council of Maryland, that the Commission report was
presented on Wednesday, 12 November 1969, to the Legislative Council. It wasdescribed
to the Council by the Study Commission Chairman, Senator Goodloe E. Byron, in relevant
part, as follows:

Under revised Article 66B, counties can have conditional zoning.

Further, the Commission has attempted to provide for periodically updating of

all plans.

With the assistance of aresearch man, the Commission will prepare an
analysisand . ... acommentary explaining each change as revised Article

66B isin preparation.

The report was referred, without change, to the Judiciary Committee. Whether Senator
Byron misspoke when he mentioned only “counties,” or did not realize that Art. 66B also
applied to municipalities, or whether it was later decided not to limit its application to
counties, is unclear. In any event, the analysis in the Commission’s report made no
distinction betw een counties and municipalities, nor did the resulting statute.

As did some of the commentators at the time, the Commission referred to the
changing conception of the utility of conditional zoning. It stated, asrelevantto the casesub

judice:

Paragraph 2 of Section 4.01 gives to the local legislative
body the powers of “conditional zoning.” “Since 1960, some
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courts have recognized that the attachment of conditions to
zoning might be a highly desirable means of minimizing the
adverse effects of zoning changes. Their decisions reveal a
tendency to inject needed flexibility into the American zoning
system.” Shapiro, R.: The Case for Conditional Zoning” 41
Temple L.Q. 267 (1968) at 287. A distinction should be made
between this type of zoning and that commonly referred to as
contract zoning.” The latter type of zoning was discussed in
Baylis v. City of Baltimore, 219 Md. 164, 148 A. 2d 429 (1959)
where “the ordinance made the reclassification conditional
upon the execution of an agreement.” Yokley clarifies this
distinction in his commentary on Church v. Town of Islip, 8
N.W. 2d 254, 203 NY S 2d 886 (1960), where he concludes that
though “contract zoning will not be permitted, conditional
zoning may be valid if not bargained for in the sense that zoning
is granted in return for the condition.” 2 Y okley, Zoning Law
and Practice (3" edition 1965) 19-11. Therefore, under
conditional zoning the usual requirements for reclassification
must be met before the powers enunciated in this section are
available to the local legislative body. It is believed that this
provision avoids previous constitutional pitfalls but still permits
the planning commission to provide for the orderly development
using controls similar to those already found in the subdivision
regulations (Section 5.00). Several variations of this provision
already exist at the local level, such as the Carroll and
Frederick County provisions. . .. (emphasis and quotationsin
the original. See Final Report - Legislative Recommendations,
Maryland Planning and Zoning Law Study Commission,
December, 1969, at 28 - 29.)

It is clear that conditiond zoning is not prohibited in Maryland if local governments
comply with the statutory requirements of Section 4.01. Article 66B applies to non-
charter/home rule counties and to municipal corporations. Charter counties should they
choose to implement it, likewise have the power to do whatever ispermitted under Art. 66B.

Contrary to the argument advanced by the Dissent, it isalso clear that allowing conditional
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zoning to limit otherwise permissble uses was not the intention, either of the Commission,
or of the statuesas subsequently adopted by the L egislature.?” The Commentary Notesof the
Commission clearly state that “under conditional zoning the usual requirements for
reclassification must be met before the powers enunciated in this section are available to the
locallegislative body. Itis believed that this provision avoidsprevious constitutional pitfalls
but still permits the planning commission to provide for the orderly development using
controls similar to those already found in the subdivision regulations (Section 5.00).” Id.
(emphasisin original). Thislanguage indicates that the intent was to allow jurisdictions to
fashion supplementary conditions in the placement of agiven property in a Euclidean zone,
not in derogation of the usesallowed in that zone. Corresponding to this language in the
Commission’s Report, the powers retained by the zoning authority after zoning are clearly
set forth in Article 66B, 84.01. The statute now reads:

On the zoning or rezoning of any land, alocal legislative body

may retain or reserve the power to approve or disapprove the

design of buildings, construction, landscaping or other

improvements, alteration and changes made or to be made on

the land being zoned or rezoned to assure conformity with the

intent and purpose of this article and of the local jurisdiction’s
zoning ordinance.

271t is important to note that the Commission dedicated only afew paragraphs of its
122 page Report to issues involving 8 4.01. The Dissent attempts to argue that the
Commission was responding directly to a selective body of prior M aryland cases (Dissent,
dlip op. at 4-11, 21-22), but offers no support for this assertion other than that it is the
Dissent’sview. Infact, thereisno evidenceto that effect, and as the Dissent quietly admits,
the Commission only mentions in passing one (Baylis) of the many cases that the Dissent
asserts the Commission was focused upon intently.
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(Emphasis added).
These powers to control design, layout, siting, and appearance are similar to those powers
governing subdivisions, found in Article 66B, 8 5.03. Article 66B, 8 4.01 providesthat it
is permissible to impose those conditions “appropriate to preserve, improve, or protect the
general character and design of the lands and improvements being zoned or rezoned, or the
surrounding or adjacent lands and improvements.” (emphasis added). The statute says
nothing about utilizing conditions to limit permissible “uses,” and therefore grants no such
power. Asthe Court of Special Appeals correctly pointed outin Bd. of County Comm ’rs of
Washington County v. H. Manny Holtz, Inc. 65 Md. App. 574, 582-83, 501 A.2d 489, 492-
93(1985), conditional zoning which acts as a limitation as to otherwise permissible usesis
not permitted under Art. 66B. Furthermore, municipal zoning authorities are not permitted
under Art. 66B to enter into contractswhich inhibit the proper exercise of themunicipality’s
governmental powers.”®

The Court of Special Appealsin its opinion in the present case was correct in relying
upon Rodriguez v. Prince George'’s County, 79 Md. App. 537, 558 A.2d 742 (1989). In

Rodriguez, the Court of Special A ppeals found that:

2 Bd. of County Comm’ns of Washington County v. H. Manny Holtz, 65 Md.
App.574,583-84 n. 3,501 A.2d 489, 493-94 n.3 (1985); See also Attman/Glazer, 314 Md.
at 687 n. 8,552 A .2d at 1284 n.8; Montgomery County v. Nat’l Capital Realty Co., 267 Md
364, 373-76, 297 A .2d 675, 680-82 (1972); Carole Highlands, 222 Md. at 46-48, 158 A.2d
at 664-65; Baylis, 219 Md. at 169-70, 148 A.2d at 433.
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The applicant was offering a deal to the District Council: in

order to induce the Council to approve its application for

reclassification, the applicantwould agreein advanceto exdude

from the scope of the approval certain uses expressly permitted

in the approved zone.
79 Md. App. at 553, 558 A.2d at 750. In response, the court in Rodriguez held that
“[a]lthoughthere appearsto be noimpediment to an applicant entering into private covenants
with other partiesto lessen their opposition to an application, or to garner their support for
it, such offerings cannot be made to the legislative body authorized to grant or deny the
application.” Id.

Although the reasoning in Rodriguez is apt to apply in the cae at bar, a better
predicate exists in Bd. of County Comm’s of Washington County v. H. Manny Holtz, Inc.,
65 Md. App. 574, 582-83, 501 A.2d 489, 492-93(1985). Holtz involved the rezoning of a
tract of land by the Board of County Commissioners of W ashington County. Asacondition
of therezoning, the Commissionersimposed regrictions prohibiting uses otherwise permitted
under the zoning granted. In holdingthat the action of the Commissionersconstitutedillegal
conditional zoning, the intermediate appellate court was required to interpret Art. 66B, 88
4.01(a) and (b) and 4.02, holding that “[o]ur reading of §84.01(a) and (b) leads usto conclude
that it does not authorize conditional use rezoning. This is further bolstered by the
requirements of § 4.02.” Id. at 582, 501 A.2d at 493. We adopt that interpretation insofar

as Euclidean zones are concerned. The court found that:

Section 4.01(b) permits local legislative bodies to impose
“additional restrictions, conditions or limitations” on the design
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and construction of buildingsand landscaping on the subject or
adjacent tract. The plain meaning of this subsection is clear.
The language referring to “restrictions, conditions, and
limitations” applies only to the structural and architectural
character of the land and the improvements thereon.
“Conditions, restrictions or limitations” on use are neither
explicitly provided for in this subsection nor can they beimplied
therefrom.

Id. at 582, 501 A.2d at 492. The Court then noted that thisinterpretation was dictated by the
language of 84.02, explaining that:

Section4.02 requiresuniformity withinthe classor devel opment
in a district. Hence, it necessarily prohibits conditional use
zoning. Theallowance of conditional userezoning by appellant
flies directly in the face of this section and the mandated
unif ormity.

Section 4.02 must be construedin relation to § 4.01. Under the
broad grant of power to (re)zone conferred under 84.01(a), the
local legislative body is permitted under 8§ 4.02 to divide the
county into divisible components, provided there isuniformity
within thosedistricts. Theregulationsand restrictionsthat must
be uniform includethe use of buildingsand land. Hence, where,
as here, the legislative body has predetermined the acceptable
categories of uses in a given district, to conditionally restrict
some of those uses violates the mandate of § 4.02. If we were
to authorize the Board of County Commissioners through
rezoning to limit or restrict the permitted uses of certain tracts
within a zone, the Board would have the power to destroy the
uniformity of that district.

65 Md.App. at 583, 501 A.2d at 493.
The dissenting opinion (Dissent, slip op. at 17-18) brushes aside the import of § 4.02,
forgettingthevery rules of statutory constructioninwhosenameit laments. It bearsrepeating

(seesupra at 36) that in Liverpool v. Baltimore Diamond Exchange, Inc., 369 Md. 304, 316-
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18,799 A.2d 1264, 1271-72 (2002), we instructed, citing Mayor of Baltimore v. Chase, 360
Md. 121, 128, 756 A.2d 987, 991 (2000):
W ehaveack nowledged that, in ascertaining astatute's meaning,
we must consider the context in which a statute appears. In this
regard we have instructed:
When the statute to be interpreted is part of a
statutory scheme, it must be interpreted in that
context. That means that, when interpreting any
statute, the statute as a whole must be construed,
interpreting each provision of the gatute in the
context of the entire statutory scheme. Thus,
statutes on the same subject ae to be read
together and harmonized to the extent possible,
reading them so as to avoid rendering either of
them, or any portion, meaningless, surplusage,
superfluous or nugatory. (internal quotations
omitted) (citations omitted).
Contrary to the assertions of the Dissent here (Dissent, slip op. at 28-32), the reasoning in
Manny Holtz reflects the analysis required by the principles of statutory interpretation
overlooked by the Dissent. Unlikethe Dissent here,the Court of Special Appealsin Manny
Holtz recognized that 8§ 4.02 remained unchanged by the Legislature, and that, had the
Legislature intended the reach of conditional zoning to include uses, amendments to the
uniformity requirements of 8§ 4.02 would be required. See, e.g. County Council of Prince
George’s County v. Collington Corp. Center I Ltd. P’ship., 358 Md. 296, 303, 747 A.2d
1219, 1222 (2000). Because the Legislature did not amend 8§ 4.02, Manny Holtz correctly

declined to extend the authority to zone with conditions to include uses where there existed
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no indication of such an intent on the part of the Legidature.?

In the case sub judice, the Planning Staff of the City, in its final report on the
appropriate zone for the subject property upon annexation, noted that the Land Use Plan
component of the City’s 1993 Master Plan recommended service industrial uses for the
subject property, consistent with uses permitted inthe City’ sl-1 zone. Thus, at least facially,
the imposition of the I-1 zone was congstent with the City’s Plan. Upon a further
examination of the City’s I-1 zone, however, one notes there are a number of commercial
retail uses also permitted, as a matter of right. See n.1, supra. Gasoline service stations,
however, areonly allowed inthe -1 zone with the grant of a special exception. It isbecause
the City endeavors to foreclose, by limitation pertaining only to the subject property of this
case, all of the otherwise permitted commercid retail uses, and impliedly those commercid
retail uses, other than agasoline service station, allowed by special exception, inthel-1Zone
that we hold City Zoning Ordinance No. 10-99 to be impermissible conditional zoning.

The Court of Special Appeals, initsopinionin thiscase, correctly noted asirrelevant
the fact that the condition pertinent to this case was explicit only in the annexation

agreement. City Zoning Ordinance No. 10-99 makesreference to theannexation agreement

2 Wefurther point out that the Dissent’ s argument that a zoningauthority’ slimitaion
of permissible uses does not violae the “uniformity” requirement (Dissent, slip op. at 4-5,
25-26), misses the point. As we explained in some detail, supra, the purpose of the
uniformity requirement is not to make development on every property in the zone look the
same. The purpose of the uniformity requirement is to protect the rights of the property
owner and to insure fair and equal treatment by local authorities of those similarly situated
within a given Euclidean zone throughout the given jurisdiction.
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containing the land use limitation. That is sufficient to indicate that Zoning Ordinance No.
10-99 was passed with the intended legal effect that the use condition limit the I-1 zone
granted. Carole Highlands, 222 Md. at 46-48, 158 A.2d at 664-66. Asthe Court of Special
Appealsfurther pointed out, “[t]hefact that theimplicit conditionsinthe[zoning] ordinance
were made explicit in the annexation agreement does not make them solely a part of that
agreement.” The court continued by observing that:

although municipalities are authorized to enter into annexation

agreements that zone a subject property, they may not exercise

that authority in a manner that violates the prohibitions set forth

in Article 66B 8 4.01 The applicants in Rodriguez offered to

limit the permissible uses of the subject property in order to

induce the council’s approval of their application [citation

omitted]. Here, the Mayor and Council eliminatedall but one of

the permissible retail uses of the subject property to

accommodate Mr. Fanaroff’s effortsto have a gas station. The

effect in both cases is the formation of a distinct mini-digrict

that undermines uniformity. (citation omitted).

Pursuantto 8 4.01 of Art. 66B, Rockville hasenacted withinitszoning ordinanceonly
one provision to implement the power to zone with conditions, although in a form
substantially different than the Prince George's County ordinance construed in Rodriguez,
and then only in the context of the grant of “local amendment applications.” That ordinance
provision, now codified as Rockville City Code, Chp. 25 (Zoning and Planning), Articlelll
(Amendments), Division 2 (Map Amendments), 8§ 25-126 (Supplement 2002), reads as

follows:

“Sec. 25-126. Grant of local amendment application with conditions—
Authorized.
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The Council may impose additional redrictions, conditions or
limitations upon the grant of any application for a local amendment to the
zoning map pursuant to the authority contained in State law.

(Rockville, Md., Code of Ordinances ch. 25, art. 11, div. 2, 825-126 (2002))
The Dissent (Dissent, slip op. at 33, n. 17 and 58) seems to concede, as it must, that the
City’ sact of zoning of the subject property at the time of annexation was an act of original

zoning, insofar asthe initial exercise of the municipality’s zoning power is concerned.® In

fact, Rockville City Code, Ch. 25, Art. IIl, Div. 1 (Amendments - “Generally”), § 25-909,

¥ The Dissent erroneously conflates original zoning with the “ piecemeal” rezoning
process (Dissent, slip op. at 33-36). Worse, it implies (without benefit of citationto alocation
in the Majority opinion where such may be found) that the Majority mis-labels the City’s
zoning act as a*“comprehensive rezoning” (Dissent, slip op. at 33, n. 17). Neither assertion
is grounded in fact or law

The City’ s piecemeal rezoning process for a singletract of property is, as described
in Ch. 25, Art. 111, Div. 2 8 116(1) of the City Code of Ordinances, the “local amendment”
process. The procedure and standards for the processing and action on alocal amendment
application are prescribed in Divisions 1 and 2 of Articlelll. Within that framework, and
specifically at 8 25-99, it is made clear, as noted supra, that the provisions of Divison 2
governing local amendment applications do not apply to original zoning of land annexed to
the City. It isalso evident, from an examination of the record in this case, that the Owners
did not apply for alocal amendment, asthat term and process are given substance by the City
ordinance, but rather availed themsel ves of the processto seek original zoning a annexation
as governed by 825-99 and Articles 23A and 66B of the Md. Code. Accordingly, the
Dissent’s characterization of the City’s zoning of the subject property as having been
accomplished through apiecemeal or local amendment process is wrong.

At no place in theMajority opinion is the City’s act of zoning in this case described
as a“comprehensive rezoning.” Thisis merely a strawman constructed by the Dissent so it
would have something to pounce on, in lieu of coming to grips with the actual attributions
made in the M agjority opinion. No one would describe the City’ s action in zoning the subject
property as a comprehensiverezoning, given the definition of that term explained supra, at
18-21, and in § 25-116(3) of the City Ordinance (a“comprehensive’ zoning amendment is
defined as “covering the entire City”).
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definessuch zoning asoriginal zoning. Further, 8§ 25-99(c) dates, in relevant part, that” [t]he
provisionsof division 2[Map Amendments] of thisarticle[Il1] shall not apply to procedures
under thissection[original zoning].” (emphasisadded). Thesection relied upon by the City,
the Owners, and the Dissent to support the City’ sinvocation of the conditional zoning power
authorized by Art. 66B, § 4.01, § 25-126, is contained in division 2. Thus, it appears that
the City does not purport, in acts of original zoning, to possess the authority to attach
conditions of any kind, even if such were authorized by State law. Rockville City Code, 8
25-126 applies only tolocal amendment applications, i.e, piecemeal zoning (Rockville, M d.,
Code of Ordinances Ch. 25, Art. 111, Div. 2, 825-116 (2002)), and does not apply to cases of
original zoning upon annexation.(Rockville, Md., Code of Ordinances Ch. 25, Art. 111, Div.
1, §25-99(c)(2002)).

Under our reasoning, however, it makes no difference how the City’s action is
characterized, piecemeal zoning (“local map amendment”) or original zoning, because there

is no grant of authority from the State for conditional use zoning.3* The Dissent’s focus on

¥ Municipalities wield only such zoning powers as are granted to them by the
Legislature. Here, the Legislature has specifically limited that power. Inthose caseswhere
approval tothecontrary isnot forthcoming from the pre-annexation authority, the L egislature
has dictated that the annexing municipality’sinitial zoning of the annexed property bein
compliance with the pre-annexation jurisdiction’s plan. Asaresult, despite the fact that the
annexing jurisdiction is not freeto zone the annexed property as it chooses, itsinitial act of
zoning, thoughin conformity with the pre-annexation jurisdiction’s plan, isan act of origind
zoning, as the Dissent concedes. As aresult of this fact, dictated by the Legislature, the
zoning which may occur after the running of the five year period would be an act of
piecemeal zoning, unlessit is part of a greater comprehensive rezoning.
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the language of municipal ordinances in its discussion of this and prior cases, such as
Rodriguez (Dissent, slip op. at 24-27), in the absence of a grant of authority for imposing
conditional use zoning from the State, places the statutory cart before the horse.*> Absent a
grant of authority from the State, thelanguage of alocal ordinanceisirrelevant and therefore
interpreting a local ordinance as properly authorizing conditional use zoning would be in
error.

Accordingly, we answer thefirst question posed in Petitioners’ original briefs: “Does
alimitation in an annexation agreement restricting certain uses on newly annexed property
constitute conditional zoning?’ by saying “yes”; and, under the circumstances here present,
such conditional zoning isimpermissible conditional use zoning. While by this holding we
make clear that any conditional use zoning is impermissible, we note also that, on the facts
and circumstances of the present case, it isimpermissible contract zoning aswell.

In the case of Attman/Glazer, we held that:

the mayor and alderman could not by agreement lawfully bind
themselvesto afuture zoning or conditional use decision. We
do so on the familiar premise that a municipality may not

contract away the exercise of its zoning powers. Baylis v. City
of Baltimore, 219 Md. 164, 170, 148 A.2d 429 (1959; 10

% The Dissent’s position is not aided by its reliance on Prince George’s County v.
Collington Corporate Center 1 Limited Partnership, 358 Md. 296, 747 A.2d 1219
(2000)(Dissent, slip op. at 24-25). The conditions in question in Collington were not
imposed by Prince George’ s County as required pre-conditionsfor zoning, nor werethey a
part of an instance of impermissible contract zoning. Rather, they were limitations
voluntarily placed on the property by a prior property owner as a part of his prior zoning
approval. 358 Md. at 302 n4, 307, 747 A.2d at 1222 n4., 1224.
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McQuillin, Municipal Corporations, 8 29.07 (3d ed. 1981); 2

Anderson, American Law of zoning 3d, 89.21 (1986); 4 Yokley,

Zoning Law and Practice, § 25-11 (4™ ed. 1979).
Id. at 684-85, 552 A.2d at 1282. This position wasrevisited recently by the Court of Special
Appealsin Beachwood, where the court noted that Maryland’s treatment of contract zoning
is consistent with the definition of “illegal contract zoning” set out in Arden H. Rathkopf
and Daren A. Rathkopf, 2 The Law of Zoning and Planning, 8 29A.03[b] at 29A-25, which
the court quoted as follows:

Il1egal contract rezoningissaid to involve the process by which

alocal government enters into an agreement with a developer

whereby the government exacts a performance or promise from

the developer in exchange for its agreement to rezone the

property. The developer may agreeto restrict development of

the property, make certain improvements, dedicate aportion of

land to the municipality, or make payments to the municipality.

Numerous state court decisions have held such express or

implied agreement invalid asillegal contact zoning. (Footnotes

omitted).
Beachwood, 107 Md. App at 669, 670 A.2d at 505. Additionally, we reiterate that in
Rodriguez, discussedsupra, the Court of Special Appealsheldthat “[a]lthoughthere appears
to be no impediment to an applicant entering into private covenants with other parties to
lessen their opposition to an application, or to garner their support for it, such offerings

cannot be made to the legislative body authorized to grant or deny the application.”

Rodriguez, 79 Md App. at 553, 58 A.2d at 750.** Upon examination of the record in the

$We have pointed out in prior cases that the impermissble influence need not be
(continued...)
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present case, it is clear that the City’ s action represents not only impermissible conditional
use zoning, but also impermissible contract zoning. The act of zoning was accomplished
through the passage of City Zoning Ordinance No. 10-99, which, in pertinent part, provided:

WHEREAS, the [County Council’s Planning, Housing and
Economic Development] Committee agreed to support rezoning
of the site from the County’s -2 zone to the City’s I-1 zone
under certain conditions; and

WHEREAS, on February 23, 1999, the District [ County]
Council reviewed Annexation Petition ANX97-0124 and agreed
with the comments and recommendations of the Planning,
Housing and Economic Development Committee; and

WHEREAS, by Resolution No. 14-57, the County Council for
Montgomery County, sitting asaDistrict Council, approved City
of Rockville Annexation Petition No. AN X97-0124, and its
rezoning from the County’s I-2 zone to the City’'s I-1 zone,
under certain conditions; and

WHEREAS, the Mayor and Council of Rockville, having fully
considered the matter, has determined to place the annexed
property inthe City’ sI-1 zone, under certain conditionsto be set
forth in an annexation agreement, so as to promote the health,
security and general welfare of the community of the City of
Rockuville.

As was pointed out supra, this language alone, referencing the use limiting conditions

contained in the annexation agreement as a basis for the zoning action, issufficient, in our

%(...continued)
explicit. Where the record shows that the zoning action would not have taken place but for
the understanding that impermissible conditions would be in operation, impermissible
conditional use zoning will be struck down. Carole Highlands, 222 Md. at 46-48, 158 A .2d
at 664-66.
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view, to make this a case of impermissible conditional use zoning.

When we |look to the annexation agreement, we note that the agreement is “by and
between Louis H. Fanaroff, surviving tenant by the entirety of a one-half interest in the
subject property, Stanford C. Steppa and Elaine B. Steppa, hereinafter collectively called
‘Owners,” and ‘ The Mayor and Council of Rockville, Maryland....” Thisisthesame ‘Mayor
and Council of Rockville, Maryland,” that passed Zoning Ordinance No. 10-99. Therefore,
the Owners made a contract, containing an illegal condition, with the legislative body
authorizedto grant or deny thedesired I-1 zone, making thisacase of impermissible contract
zoning.

It matters not whether the agreement wasa part of the zoning or annexation processes.
Our appellate cases consistently have held that it istheidentity of the contracting partiesthat
isthe critical issue. Asthe Court of Special Appeals made clear in Beachwood.:

The Maryland cases havetreated “contract zoning” narrowly as

a situation wherein the developer of property enters into an

express and legally binding contract with the ultimate zoning

authority. Insuch circumstances the Maryland cases have not

hesitated to hold such contact zoning to be null and void. Part

of the reason why the governmental authority may not enter into

such a contract is because the governmental unit may not

bargain away its future use of the police power.
Beachwood, 107 Md. App at 668-69, 670 A .2d at 505. See also Attman/Glazer 314 Md. at
686-87, 552 A.2d at 1283-84. On the facts of this case, the zoning of the subject property

by the City of Rockville involved the placement of use limitations on the zoning which

constituted impermissible conditional use zoning, and the mechanian used by the City of
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Rockville to place those impermissible conditions on the property further constituted
impermissible contract zoning.>*
C.
What zoning classification, if any, would the subject property have if the Court
were to rule that the I-1 zoning was invalid? Is there a state or city statute
covering the situation?
Having determined that the actions of the City of Rockville in zoning the |and to the

City’s I-1 zone were improper, it remains to be determined what then is the current zoning

classification of the subject property.®> Our reading of the relevant statutes and case law

*The reasoning and holding of this opinion with regard to the impermissible contract
zoning presented by this case should not be read to cast wider doubt on the traditional and
legitimate contractual undertakings customarily entered into between a property owner
desiring to be annexed and a municipality desiring to annex. It isnormal for such partiesto
express in writing certain executory accords, for which they have bargained, governing the
anticipated annexation, including the zoning to be assgned at the time of annexation. As
long as the portions of such agreements rdative to the anticipatory zoning action do not
violate other legal requirements, such asthe prohibition against conditional use zoninginthe
present case, the practiceof entering into annexation contractsisotherwise unaffected by this
holding.

% We shall answer this question without deciding whether the annexation agreement
and annexation resolution otherwise remain valid in the absence of severability provisons.
Only the validity of the City’s Zoning Ordinance No. 10-99 was at issuein thiscase. Asthe
validity of the annexation agreement vel non and ordinance, are not before this Court, we
take no position as to their legal status, although interesting questions in connection with
them may exist. See Dwayne Clay, M.D., P.C. v. GEICO, 356 Md. 257, 263-64, 739 A.2d
5, 8-9 (1999); Post v. Bregman, 349 M d. 142, 161, 707 A.2d 806, 815 (1998); State Farm
Mut. Auto Ins. Co. v. Nationwide Mut. Ins. Co., 307 Md. 631, 643, 516 A.2d 586, 592 (1986);
Maryland-Nat'l Capital Park and Planning Comm'n v. Washington Nat'l Arena, 282 Md.
588, 605-06, 386 A.2d 1216, 1128-29 (1978); Riden v. Philadelphia, B.& W. R. Co., 182 Md.
336, 346, 35 A.2d 99, 104 (1943); Campitelli v. Johnston, 134 Md. App. 689, 696-97, 761
A.2d 369, 372-73, cert. denied, 363 Md. 206, 768 A.2d 54 (2001).
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indicates that the subject property retains the zoning classification it enjoyed prior to
annexation, at least until such time as the City of Rockville acts properly to rezone it if it
remains a part of the City. The Owners, the City of Rockville, and Rylyns, urge that the
land be declared “ unzoned” until further zoning action is taken by the City of Rockville.®
For the reasons set forth below, we find this position unpersuasive and not supported by the
statutes or our prior holdingsin this area.

The essential underpinning of their arguments is that the language of Art. 23A §
9(c)(1) provides, in part, that“where any areaisannexed to amunicipal ity authorized to have
and having then a planning and zoning authority, the municipality shall have exclusive
jurisdiction over planning and zoning and subdivision control within the area annexed[.]”
Similar language appearsin Md. Code (1957, 1998 Repl. Vol.), Art. 23A, 819. Apparently
these partiesfeel that the foregoing statutory provisionsdictate that the property will remain
unzoned until Rockville takes action necessary to zoneit properly, incompliancewith Art.
23A,89(c)(1) & (2), because only Rockville is empowered by statute to make a zoning
determination now that it has annexed the subject property.

The parties attempt to bolster this argument by citing to our cases interpreting these
statutory provisions and upholding the proposition that a county’s zoning ordinances and
regulations previously applicable to a property will have no effect on it once the areais

annexed by a municipality authorized to have, and in fact having, planning and zoning

% Amicus Curiae Maryland Municipal League, Inc. also takes this postion.
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authority, such as Rockville. See Maryland-Nat’l Capital Park and Planning Comm’n v.
Mayor and Council of Rockville, 272 Md. 550, 557-58, 325 A .2d 748, 753 (1974); Prince
George’s County v. Mayor and City Council of Laurel, 262 Md. 171, 190, 277 A.2d 262,
272 (1971); Beshore v. Town of Bel Air, 237 Md. 398, 410-11, 206 A .2d 678, 685 (1965).

The argument is not compelling because it fails to recognize that the exclusive
municipal powers to zone set f orth in therelevant statutes are limited at the threshold by Art.
23A, 89 and, when read together with other relevant statutes, a condition of “unzoned” land
is not contemplated. Art. 23A, 8 9(c)(2) states that:

if the county expressly approves, the municipdity, without
regard to the provisions of Article 66B, § 4.05(a) of the Code,
[the change-mistake rule], may place the annexed land in a
zoning classification that permits a land use substantially
different from the use for the land specified in the current and
duly adopted master plan or general planof the county or agency
having planning and zoning jurisdiction over theland prior toits
annexation.

As set forth persuasively in the Amici briefs of the six counties and the Maryland-
National Capital Park and Planning Commission, 8 9(c)(2) “ clearly setsforththelegislature’s
intentionto relieve municipalitiesfrom the requirement of proving change/mistaketo permit
a land use substantially different from the use for the land secified in the Master Plan
applicable to the property prior to annexation if the municipality receives express county
approval. Thelogical concluson based onthe plainlanguage of thissectionisthat if express

county approval is not received, then, after the five-year limitation period, the municipality

must prove change/mistake,” unless the municipality rezones the newly annexed piece of
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land to afloating zone or as a part of acomprehensive rezoning of alarger surrounding area.
For the change/mistake rule to be relevant, and the statute makes dear that it is, then some
form of prior zoning would have to be in effect, and as the statute clearly indicates, that
zoning is the one assigned by the pre-annexation jurisdiction, which in thiscase is that of
Montgomery County.

Nowhere does the relevant statutory scheme provide that an annexing jurisdiction’s
failure to comply with the provisions of § 9 results in the property becoming akin to a
“stateless person” for zoning purposes. On the contrary, as we stated in Maryland-Nat’l
Capital Park and Planning Comm’n v. Mayor and Council of Rockville, 272 Md. at 561,
325 A.2d at 754, thewhole purpose of this sectionisto “preservetheintegrity of the M aster
Plan adopted by the jurisdiction... having planning power immediately prior to annexation.”
Were we to find that the land became a zoning cipher, the five-year limitation under 8 9
would betoothless and meaningless, asit would allow municipalitiesto undo indirectly that
which they cannot accomplish directly. We think that this was not the intent of the
Legislature. The language of 8 9 clearly indicates that it isintended that the pre-annexation
zoning remain in effect until: 1) the annexing municipality grants anew zone substantially
consistent with the pertinent plan recommendation of the pre-annexation jurisdiction; or 2)
the pre-annex ation jurisdiction grants permission for the annexing municipality to establish
asubstantially inconsistent zone; or 3) thefive year period expires. Id. See also Northeast,

310Md. at 28-30, 526 A.2d at 967-68; City of Gaithersburgv. Montgomery County, 271 Md.
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at 511-13, 318 A.2d at 512-13. In the present case, the subject property is zoned I-2, in
accordancewith theMontgomery County Zoning Ordinance, until one of the aforesaid three

scenarios comes to pass.

JUDGMENT AFFIRMED; COSTS TO BE

EVENLY DIVIDED BY PETITIONERS.

Dissenting Opinion follows:
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| dissent. Itisdifficult to disagree with such awell-written, comprehensive opinion
on general land use principlesthat has so much in it with which | agree. However, because
it also has holdings in it with which | disagree, | shall overcome the difficulty. Asto the
determinative questions presented to thisCourt, | believetherelevant statutoryinterpretations
made by the majority, and the ultimate decisions here rendered, are wrong.

| first, and primarily, dissent from the majority’ s holding that conditional zoning, as
contemplated by the 1970 Enabling A ct and subsequent local statutes, was not, and is not,
intended to apply to conditions that limit uses within districts. The majority essentially
asserts that the enabling act tha authorizes local governmental entities to pass statutes

permitting “conditional zoning,”*

was designed to permit only those conditions that would
not result in limiting the uses that are otherwise permitted in a new classification. The
majority states:
“Asthe Court of Special Appeals correctly pointed out, however, in Bd. of
County Comm’rs of Washington County v. H. Manny Holtz, Inc., 65Md. App.

574, 582-83, 501 A.2d 489, 492-93 (1985), conditional zoning which acts as

alimitation asto otherwise permissible usesisnot permitted under A rt. 66B.” 2

' As Judge Harrell correctly states, “Conditional zoning” even if it relates to
conditions such as uses, is avery different concept than the term “conditional use.”

’Manny Holtz is solely responsible for the confusion over conditions that limit uses
during reclassifications. For over seventeen years we have avoided accepting its
interpretation that prohibits conditionsthat limit uses. See Attman, infra. Today, with little
independent analysis, the majority statesthat the Court of Special Appeals was correct and
automatically elevatesitto aholding of this Court. Because thewriter of Manny Holtz failed

(continued...)



First, as| shall later discuss, the Court of Special Appeals was not correct in respect to that
statement in Manny Holtz. This Court in Attman/Glazer P.B. Company v. Mayor and
Aldermen of Annapolis, 314 Md. 675, 686, 552 A.2d 1277, 1283 (1989), has already
expressly declined to adopt the Court of Special Appeals’ reasoning in Manny Holtz asto
the scope of the statute. In Attrman, we pointed out the trend away from a prohibition of
conditional zoning, but noted that we were not adopting the Manny Holtz reasoning the
majority now adopts. We said in Attman, 314 M d. at 686 n.8, 552 A.2d at 1283 n.8, that:

“Conditional zoning, once roundly condemned, appears to be in the
ascendency. In Maryland, the concept has evolved indirectly through the use
of various zoning devices such as planned developments, and has found at
least limited favor with the state legislature. See Article 66B, § 4.01(b)
permitting a county or municipal corporation to impose certain conditions at
the time of zoning or rezoning land under certain circumstances. See also
People’s Counsel v. Mockard, 73 Md.App. 340, 343-45, 533 A.2d 1344
(1987); and Bd. of Co. Comm’rs v. H. Manny Holtz, Inc., 65 Md.App. 574,
579-86,501 A. 2d 489 (1985)(holding that 8 4.01(b) of Article 66B authorizes
theimposition of conditionsapplicableto structural and architectural character
of the land and improvements thereon, and does not authorize conditional use
rezoning). We need not, and do not, offer an opinion concerning the

intermediate appellate court’s interpretation of the scope of § 4.01(b).”
[Emphasis added.]

Interestingly, the majority opinion on page 29, states: “it is clear that Maryland now

approves of at least limited conditional zoning . . . . As we pointed out in Attman . . . .

?(...continued)
to conduct any analysis and declined to even acknowledge the relevant statutes, a mere
statement in that opinion, unsupported by anything, is now likewise declared by this Court
to be the law.
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Attman does not support the present position of the majority. Nor doesitsupport therelevant
parts of Manny Holtz.

Accordingly, the Court of Special Appeals’ Manny Holtz offers no precedential
support, at thislevel, for the position of the majority. Asl shall indicate, there isabsolutely
no prior support for the majority’s position that the conditional zoning permitted by the
statutes cannot be used during classifications to apply limitations on uses.

The majority also states in respect to the charter amendment i ssue:
“Although we shall concludethat no rational argument can be made to
suggest that the languagein Art. 23A, 8 9(c)(1) refersto plans other than those

of the pre-annexation zoning authority, a plain meaning approach does not

yield this conclusion as the ready answer.”

In my view, it issophistry to posit that a contrary rational argument cannot be made to the
majority’ s position, and in the same breath admit that the plain meaning of the language of
the statute does not support the majority’ s position. On top of that, the majority also states
that: “ The language of the clause is arguably ambiguous. A swritten there are two possible
plain meaning interpretations of the language.” Both statements are, in my view, clearly
wrong. The position of the majority depends on what theword “or” is. Inthisrespect, in my
view, the majority adopts a‘Clintonism’ of the highest order.
I. Arguments
| first address the conditional zoning issue.

Part A. Conditional zoning

The majority, in essence, states that to hold that the statute permits limitations as to
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uses, would adversely affect the uniformity or consistency of useswithin aclassification that
isrequired, generally. | fail to perceive, utterly, how limiting a use, so long as the use to
which the property islimited is ause otherwise permitted in adistrict, affects the uniformity
of adistrict.®> The history of the conditiond zoning law of thisstate, prior to the enactment
of the enabling act that permitted conditional zoning, isdirectly and completely contrary to
the majority’ s position as to use conditions. The prior conditional zoning cases exclusively
involvedinstanceswherethe conditionsrelated to uselimitations. It wasexactly those cases,
where the Court had disapproved conditional zoning as to uses, that caused the 1968-69
Maryland Planning and Zoning Law Study Commission (Commission) to recommend to the
Legislature, and the Legislature to adopt, the enabling act permitting conditional zoning. If
the prohibition on conditional zoning relating to limitations on uses was intended to survive
the 1970 amendment and remain a prohibited practice because it adversely affected

“uniformity” requirements within the districts, the 1970 amendment is completely

3A gas station is a gas station. Without the reclassification/annexation condition, as
aspecial exception, agas staion can be operated on the subject annexed property within the
new district as apermitted use. With the condition, the identical gas station can be operated
on the subject annexed property within the new district if it can qualify for a special
exception. In my view apermitted use of thisnature cannot destroy the “uniformity” of uses
within adistrict.

Itis, | respectfully suggest, logically impossible for a use permitted within a district
to destroy the statutory uniformity of adistrict. Allowing ause not permitted within adistrict
might adversely &fect the uniformity of a district, but conditional zoning isnot concerned
with allowing uses not otherwise permitted, but with limiting uses that are permitted.
Accordingly, apermitted use s mply cannot destroy the uniformitywhich thestatute requires.
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meaningless. The pre-existing case law already so provided. Additionally, in Maryland,
conditional zoning in respect to use limitations was what had been, and the only thing that
had expressly been, prohibited by the prior Maryland cases. Nothing in the case law prior
to the passage of the 1970 enabling act, or in the legislative history of the act, supports the
position of the majority, that the intent of the Commission, and ultimately the L egislature,
was to permit conditional zoning only asit relates to non-use matters. That iswhat the law
already provided. There is absolutely no pre-1970 legal authority in Maryland for the
position the majority now takes. The Maryland cases prior to that point in time relating to
conditional zoning generally involved conditions as to uses.*

Although there was a suggestion of conditional zoning intheearlier Wakefield case,
the earliest “conditional zoning” case, certainly the most cited (and quoted) conditional use
case in Maryland, appears to have been the case of Baylis v. Mayor and City Council of
Baltimore, 219 Md. 164, 148 A.2d 429 (1959), although it can also be argued, asthe majority
posits, that it was a case of contract zoning. Inreality, it was both.

Property owners sought to have their property in Baltimore City rezoned to a

*| use the word “generally” merely as cautionary language in the event that there is
some Maryland non-use conditional zoning case, prior to the enabling act, of which | am
unaware. | have found none. The majority mentions none.

*Wakefield v. Kraft, 202 Md. 136, 141, 96 A.2d 27, 28-29 (1953). The suggestion of
conditional zoning mistakenly emanating from Wakefield probably results from the factthat
there was a private purchase contract between the property owner and a prospective buyer
that was “conditioned” on the property beng rezoned. That language has apparently been
improperly picked up in some of the subsequent cases.
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classification that would permit the property to be used as a “funeral home or undertaking
establishment.” The then current classification of the propertyinthedistrict in whichit was
situated prior to the reclassification did not permit funeral homes. The local Board of
Municipal and Zoning Appeals recommended approval of the reclassification provided that
certain restrictions be placed on the use of the property in the new district classification that
limitedits useto afuneral home. This recommendation was, in essence, arecommendation
for conditiona zoning imposing a limitation on use - not a yard type limitation. The
Planning Commission recommended disapproval for several reasons, including that an
ordinancethat permitted reclassification, but only by redricting the property to funeral home
use, would be “special privilege legislation” and that “legislation should not be based upon
trades or condi tions.”

The ordinance that was subsequently adopted, while reclassifying the property,
required as a condition that the property owners enter into arecordable agreement (such an
agreement under certain circumstances might also be characterized as contract zoning),
creating use restrictions running with the land that bound the ow ners and their successorsto
use the property only as a funeral home. Such a restriction, required by governmental
officials, limiting usesis conditional zoning however it is created, either by contract or by
it being simply imposed. Thus, in Baylis, the provision constituted both contract and
conditional zoning. The condition at issue in Baylis was clearly a condition as to uses, as

opposed to other types of conditions, i.e., yard, height, density, etc. (commonly in variance



law referred to as “yard variances”). The agreement was also to provide that at any time the
property ceased to be used as a funeral home, it would revert back to its previous
classification. The conditionsattached to therezoning were attacked asultra vires. Weheld:

“There is authority to the effect that reasonable conditions and
restrictions may beimposed by aboard in connection with a special exception
or variance, at least where the power to do so is express, or may fairly be
implied. . . . But these considerations disappear when we deal with a
reclassification involving arevision of thecomprehensive plan and achange
in the district or zone by the legislative body. . . . Moreover, the Council,
under the Enabling A ct and Ordinance, has set up districts for Residential
Uses, and First Commercial Uses. If it were permitted in special cases to
allow inconsistent uses in such districts, it would destroy the uniformity
required by Sec. 2 of the Enabling Act.

“. . .[t]here seem to be three chief reasons for the rule stated in these cases:!®
that rezoning based on offers or agreementswith the ownersdisrupts the basic
plan, and thus is subversive of the public policy reflected in the overall
legislation, that the resulting ‘ contract’ is nugatory because a municipality is
not able to make agreements which inhibit its police powers, and that
restrictions in a particular zone should not be left to extrinsic evidence.

“In terms of zoning, the primary objection is the effect of permitting
additional districts which have little or nothing in common and are unlike the
basic zones.” Baylis, 219 Md. at 168-70, 148 A.2d at 432-33. [Emphasis
added.] [Footnote added.]

Accordingly, Baylis isthe first Maryland casethat involved conditional zoning; it involved

®The Baylis Court cites several Maryland cases. One, Huff v. Bd. of Zoning Appeals
of Baltimore County, 214 Md. 48, 57, 133 A.2d 83, 88 (1957), relaes to “spot zoning”
issues; two, Marino v. Mayor and City Council of Baltimore, 215 Md. 206, 215, 137 A.2d
198, 201 (1957); three, Oursler v. Bd. of Zoning Appeals of Baltimore County, 204 Md. 397,
406, 104 A.2d 568, 572 (1954), to “variance” or “special exception” issues; four, Baltimore
County v. Missouri Realty Inc., 219 Md. 155, 148 A.2d 424 (1959), to the change/migake
rule applicable to reclassifications generally. None of them were pure conditional zoning
cases. Thus, at least arguably, Baylis isthefirst, and certainly the seminal, pre-1970's case
in Maryland on conditional zoning.
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conditions as to uses - “inconsistent uses.” The problems the Baylis Court discussed as
resulting from conditional uses, are, in all relevant aspects, simila to the problems the
majority discusses in the case at bar. Baylis can be said to stand for the proposition the
majority adopts today. If the subsequent statute authorizing conditional zoning had never
been passed, the majority’s position here might be precedentially correct. However, by
adoptingthe pre-19701aw in spite of the 1970 statute, the majority isresurrecting adinosaur.

The 1968-1970 Maryland Planning and Zoning Law Study Commission, in making
its recommendations to the Legislature that ultimately resulted in the current statutory
authorization for local governmentsto conditionally zone, wasfully aware of the application
of conditional zoning to “uses.” In fact, the only Maryland case mentioned in the
Commission’s report, albeit in its contract zoning aspect, was Baylis, the then seminal case
in respect to conditional zoning asto uses.

Just ayear after Baylis, Rose v. Paape, 221 Md. 369, 157 A.2d 618 (1960), became
the second casein Maryland to squarely address, and then reject, the concept of conditional
zoning in the pre-1970's era. The Court there described the proposed rezoning:

“[ T]he Board undertook to make the rezoning of the appellants’ strip dongthe

east, south and west sides of Rose Haven Harbor conditional upon (a) the

approval of counsel for the objectors and (b) a limitation of the uses which

would otherwise be permissibleunder aLight Commercial classification. The

latter condition was also sought to be made applicable to the harbor itself,

whether that was sought to be done as a matter of original zoning or as a

matter of rezoning.” Rose, 221 Md. at 376, 157 A.2d at 622.

We held that:



“Zoning powers in Anne Arundel County are derived partly from Ch.
388 of the Acts of 1947, as amended, and partly from 88 10-37 Article 66 B
of the Code of Public General Laws (1957 Ed.). In nether of them...do we
find any power vested in the Board to attach special conditions to resolutions
rezoning propertiesfrom one classification to another, or establishing original
zoning, which are not applicable generally to all properties in the given
classificationin which the property in question may be placed.” Id. at 375-76,
157 A.2d at 621-22.

Rose, asisevidentinitsconditional zoning aspect, concerned “ use” limitationsor conditions.

Pressman v. Mayor and City Council of Baltimore, 222 Md 330, 160 A. 2d 379
(1960), involved several rezonings to new classificationsthat would permit the construction
of shopping centers. In respect to some of the reclassifications we noted:

“Two of them . . . dealing with Tract One were approved by the Planning
Commissionon condition that Food Fair and Stew art’ senter into an agreement
[contract zoning] with the City relating thereto. . . . The Agreement itself
recites that its execution was a condition to the approval of the Commission.

“These ordinances. . . were passed in April, 1959 . ... None of them
make any referenceto the Agreement. Wethink it reasonable to suppose that
its purport was known to the City Council.

“The resolution of the Commission. . . relating to the Agreement was,
in substance, as follows:

‘That thisCommission’ saction of approval isbased upon
an agreement . . . providing . . . if it is subsequently determined
that this project cannot be carried out as substantially proposed
and in the event the City takes action to repeal the rezoning
ordinance to the end that the property will revert to its present
existing uses [conditional zoning], the transferees will not
interpose objections to the passage of the repeal ordinance. . .

“. .. No matter how moderate, reasonable or even desirable these conditions
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may be we find no authority for their imposition by the Planning Commission.

The State Enabling Act (Code 1957), Art. 66 B, Sec. 7 (g)(4)) authorizes a

zoning board (except in two counties) to ‘ approve buildings, and useslimited

as to location under such rules and regulations as may be provided by

ordinance of thelocal legislative body,” but no such authorization extends to

the Planning Commission . . . .

“. .. A purported grant of rezoning might be invalid because actually based

upon conditionsdestructive of uniformity of zoning, even thoughtherezoning

ordinanceitself made no express reference to such conditions.” Id.at 341-44,

160 A .2d at 384-86. [ Alterati ons added.] [Emphasis added.]

Ascanbeseen, Pressman alsoinvolved conditional zoningrelating to uses, and wasrej ected,
at least in part, because the Court felt that the conditions imposed were “destructive of
uniformity of zoning.” The same argument the majority makes in the casesub judice.

The main conditionimposed on therezoningin the case of Carole Highlands Citizens
Association, Inc., v. Board of County Commissioners of Prince George’s County, 222 Md.
44, 46, 158 A.2d 663, 664-65 (1960), was a “prohibition against the erection of a gasoline
station on the premises zoned C-2 [as in this case, a clear condition as to uses].” (internal
quotation omitted) (alteration added).” We found the prohibition to be athen impermissible
conditional zoning. Although we found that the allegations of conditional zoning in Town
of Somerset v. County Council for Montgomery County, 229 Md. 42, 181 A.2d 671 (1962),
had not been proven, the conditional zoning there alleged also related to uses. My research

indicatesthat there areno other pre- 1970 M aryland cases of this Court relating to conditional

zoning. All of the pre-1970 cases were cases involving conditions limiting the otherwise

"In the case at bar all retail uses except gas sations were prohibited.
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permitted “uses’ for certain property.®

Thus, in respect to conditional zoning, the only situation with which the 1970
Commission Report was concerned arose out of prior zoning casesthat exclusivelyinvolved
limitations on uses, which is exactly the issue in the case at bar. The Commission, to the
extent it believed that it was addressing prior Maryland cases rel ating to conditional zoning,
and when suggesting a need that the case law be modified by statute, of necessity, had to be
referringto conditional zoning asto use conditions. Therewere no prior Maryland casesthat
had been decided based upon any other types of conditionsattached to rezonings. M oreover,

the controversy over conditional zoning, both prior to the 1970 statute, and since, has, related

& A Planning Commission recommended non-use conditions (limitations) in Rhode
v. County Board of Appeals for Baltimore County and Ortel Realty, Inc., 234 Md. 259, 263,
199 A.2d 216, 218 (1964), but the issue of conditional zoning was not raised before this
Court, “Despite some possible ambiguity in the order, it is not directly attacked as being
conditioned with regard to the reclassification from one zone to another.” In another case
apparently decided after the 1968-69 Commission had completed its work and made its
recommendations, and shortly after the statute was amended by the Legislature, this Court,
in a case apparently decided below before the 1970 anendment was finally passed, upheld
thedenial of arezoning that hadincluded recommendationsby alocal commissionfor certain
non-use conditions. However, the denial below, which we affirmed, had been based on
reasons, other than the recommendation for conditional zoning. Messenger v. Board of
County Commeissioners for Prince George’s County, 259 M d. 693, 271 A.2d 166 (1970). In
any event, no notice of the new 1970 amendments was taken by the Court. This Court
decided the case in November of 1970; the advance sheets may not have been published at
that time. Even then, however, we recognized that“In Prince George’ s County, conditional
zoning is permitted by statute. See Sec. 59-839 of the Prince George’s County Zoning
Ordinance.” Messenger, 259 Md. at 707,271 A.2d at 173. The Court noted that whereasthe
applicants had failed to establish the bas c prerequisites for the rezoningin the firstinstance,
it would have been “a waste of time and effort” to consider the matter of the conditions
recommended.
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to conditions affecting uses.
In that respect, commentators have spoken as to the subsequent erosion of the
prohibition against conditi onal zoning. In her article, Moving Toward The Bargaining Table:

Contract Zoning, Development Agreements, and the Theoretical Foundations of Government
Land Use Deals,65N.C. L. Rev. 957, 981-86 (1987), Judith W. Wegner addressed the issue:

“Thus, this Article adopts the neutral term ‘ contingent zoning’ to describe all
typesof individualized rezoning arrangements, instead of themore traditional
dichotomy ‘contract’ and ‘ conditional zoning’ or the more recent references
to ‘unilateral contracts’ or ‘concomitant agreement zoning.” A final
conclusion follows from the first two: To the extent that contingent zoning
arrangements run the gamut between involuntarily imposed conditions and
bilateral agreements, all are potentially affected by the presence of a
bargaining process. . ..

“Other courts, including many of the more recent cases, have upheld
contingent zoning in the face of charges of per se invalidity. These courts
have concluded that traditional zoning legislation provided ample authority,
and that textual restrictions designed to guide the implementation of other
types of zoning simply did not apply. . . .

“. .. Contingent zoning merely promotes more finetuned accommodations,
instead of all-or-nothing rezoning decisions, thereby facilitating compromises
designed to approximate all intereded parties expectations” [Footnhotes
omitted.] [Emphasis added.]

Some states, either by caselaw or statute, have approved of somelevel of conditional

zoningthatareparticularly illustrative. ThecasesincludeSweetmanv. Town of Cumberland,
117 R.I. 134, 151 n.4, 364 A .2d 1277, 1288 n.4 (1976), where that state’s Supreme Court
stated, in relevant part:

“This court hasnot passed upon thevalidity of conditional zoning either
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before or after the enactment of the provision here which expressly authorizes
it. Although both Arc-Lan Co. v. Zoning Bd. of Review, 106 R.l. 474, 261
A.2d 280 (1970), and Nicholson v. Tourtellotte, 110 R.l. 411, 415,293 A.2d
909, 911 (1972), involved conditiond zoning, in each instance we expressly
declined to rule whether the practice was valid.”

Then, in the body of its opinion, the court sated:

“First, imposing differing conditions on the property in the same |and-
use category is not a wholly arbitrary differentiation per se. Owners of
property in the same land-use category are not necessarily ‘similarly situated’
so that they must be treated identically under the equal protection clause. The
particular use of one parcel, by virtue of the property s location, may have a
greater impact on surrounding properties than that of another parcel in the
same zoning district. In addition, two parcels may have been classified at
different times when the needs of the municipality differed. Different pieces
of property may also have physical characteristics which differ enough to
require some minor differences in use restriction, while still permitting the
land to be placed in the same general category.” Id. at 151-52, 364 A.2d at
1288-89. [Emphasis added]

Finally, the Rhode Island Supreme Court stated:

“In Nicholson v. Tourtellotte, 110 R.1. 411, 293 A.2d 909 (1972), this
court, while not reaching the issue of the validity of conditional zoning, noted
the position of the Supreme Court of the State of Washington that

‘e x x Anamendment to azoning ordinance and aconcomitant
agreement should be declared invalid only if it can be shown
that there was no valid reason for a change and that they are
clearly arbitrary and unreasonable, and have no substantid
relation to the public health, safety, morals, and general
welfare, or if the city is using the concomitant agreement for
bargaining and sale to the highest bidder or solely for the
benefit of private speculators.”’ Id. at 415, 293 A.2d at 911.

Accord, Pecora v. Zoning Comm’n, 145 Conn. 435, 144 A.2d 48 (1958);
Hudson Oil Co. of Missouri v. City of Wichita, 193 Kan. 623, 396 P.2d 271
(1964); cf. Sylvania Elec. Prods., Inc. v. City of Newton, 344 Mass. 428, 183
N.E.2d 118 (1962). See generally Shapiro, The Case for Conditional Zoning,
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41 Temp. L.Q. 267 (1968), and the cases cited therein. We assume tha in
adopting conditional zoning the L egislaure al so meant to adopt the commonly
understood limitations on that power.”

Id. at 152 n.5, 364 A.2d at 1289 n.5. And see Collard v. Village of Flower Hill, 52 N.Y .2d
594, 600-01, 421 N.E.2d 818,821 (1981), where, citing our Baylis decision, the Court stated:

“Probably the principal objection to conditional rezoning is that it
constitutesillegal gpot zoning, thusviolatingthelegislative mandate requiring
that there be a comprehensive plan for, and that all conditions be uniform
within, a given zoning district. \When courts have considered the issue (see,
e.0., Baylis v. City of Baltimore, 219 Md. 164; Houston Petroleum Co. v.
Automotive Prods. Credit Ass 'n., 9 N.J. 122; Hausmann & Johnson v. Berea
Bd. of Appeals, 40 Ohio App. 2d 432), the assumptions have been made that
conditional zoning benefits particular landow ners rather than the community
as awhole and that it undermines the foundation upon which comprehensive
zoning depends by destroying uniformity within use districts.  Such
unexamined assumptions are questionable. First, itis a downward change to
a less restrictive zoning classification that benefits the property rezoned and
not the opposite imposition of greater restrictions on land use. Indeed,
imposing limiting conditions, while benefitting surrounding properties,
normally adversely afects the premises on which the conditions are imposed.
Second, zoning is not invalid per se merely because only a single parcel is
involved or benefitted (Matter of Mahoney v. O’Shea Funeral Homes, 45
N.Y.2d 719); the real test for spot zoning is whether the change is other than
part of a well-considered and comprehensive plan calculated to serve the
general welfare of the community. Such a determination, in turn, depends on
the reasonabl eness of the rezoning in relation to neighboring uses - an inquiry
required regardless of whether the change in zone is conditional in form.
Third, if it isinitially proper to change a zoning classification without the
imposition of restrictive conditions notwithstanding that such change may
depart from uniformity, then no reason exists why accomplishingthat change
subject to condition should automatically be classified as impermissible spot
zoning.

“...If modificationto alessrestrictive zoning classification iswarranted, then
a fortiori, conditions imposed by a local legislature to minimize conflicts
among districts should not in and of themselvesviol ate any prohibition agai nst
spot zoning.” [Citation omitted.] [Emphasis added.]
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Ronald S. Cope, in hisarticle “ Annexation Agreements — Boundary Agreements: Walking a
Fine Line Into The Future — A M ap of the D angers to the Unwary Land Use Traveler,” 17
N. Ill. U. L. Rev. 377, 388 (1977), writes:

“However, we do not believe it to be an absolute precept that any and

all conditional rezoning in lllinoisis forbidden. Without doubt, there is a

suitable and proper place for utilization of the process. Some conditional

rezoning may be in the public good, subservient to a comprehensive plan, in

the best interest of the public health, safety and welfare and enacted in

recognition of changing circumstances. Not all conditional rezoning is

onerous, destructive or an abandonment of the power of the zoning agency nor

does it stem from improper motives.” [Emphasisadded.]

The controversy over conditional zoning prior to 1970, and even afterwards, has
almost always focused on conditions constituting limitations on uses in the reclassified
district, not “yard” type limitations. The position of the majority, in my view, is neither
legally nor intellectually supportable by the past legal history relating to the concept.

In the case sub judice, Rockville’s Planning Staff’s final report noted that the
approved Land Use Plan, part of the city’s 1993 Master Plan, recommended that the subject
property befor serviceindustrial usesconsistent with thel-1 District’ suses. Evidenceto the
contrary has not been brought to our attention. A ccordingly, the zoning classification itself
is consistent with the relevant city plans and goals. Thus, any use permitted within that
district, in my view, would likewise be consistent. Gasoline service stations, the Court is
informed, are permitted, as special exceptions, in the I-1 District.

In respect to the rule that the Court apparently believed to be in effect at thetime of

Montgomery County v. National Capital Realty Corporation, 267 Md. 364, 373, 297 A.2d
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675, 680(1972),° weinitially stated,“ Theinvalidity of conditional zoningin Maryland isnot
seriously open to question,” citing Citizens Association, Rose and Baylis, supra. All of the

cases cited in National Capital predated the 1970 amendment to Article 66B that, by its

10

express terms, authorized conditional zoning.” We made no mention of the new 1970

amendment that permitted conditional zoning in National Capital. To support our reliance
on these prior cases, we stated:

“‘The general rule in these juridictions in which the validity of such
covenants has been litigated is that they are illegal. The basis of suchruleis
that the rezoning of a particular parcel of land upon conditions not imposed by
the zoning ordinance generally in the particular districtinto whichtheland has
been rezoned is prima fade evidence of “spot zoning”["] in its most

° The proceedings beforethe administrative agency inNational C apital occurred prior
to the enactment of the State enabling statute authorizing conditional zoning. Our opinion
does not note the date of the lower court decision. But, it isclear that the statute authorizing
conditional zoning was not presented to this Court in that case.

1n National Capital, theMontgomery County Attorney had rendered an opinion that
conditional zoning “is not permitted in Montgomery County.” The Court took note of that
opinion but, as | state above, took no notice of the 1970 amendment to Article 66B, which,
for thefirst time, ex pressly permitted conditional zoning bylocal governmentsthat expressly
and properly adopt such provisions. Apparently, even by the time of our decision,
Montgomery County had not exercised the authority granted by the 1970 Article 66B
amendment, and that amendment, if known by Montgomery County, was not brought to the
Court’ s attention in that, with the county’ sfailure to adopt such provisions, the Article 66B
amendment, even if applicable because it w as enacted whilethe case wasin progress below,
was not relevant to the case. M ore important, as | note, the Court’s comments relative to
conditional zoning were based on the Court’s prior cases, the holdings of which, had been
to alarge degree superseded by the 1970 amendment to Article 66B. Thus our languagein
that case, relative to the prohibition of conditional zoning in Maryland was dicta and, by
1972, inaccurate.

* The concept of “spot zoning” always relaes to uses of property; never to such
(continued...)
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maleficent aspect, is not in accordance with a comprehensive plan and is
beyond the power of the municipality.

“*Legislative bodies must rezone in accordance with a comprehensive
plan, and in amending the ordinance so as to confer upon a particular parcel
a particular district designation, it may not curtail or limit the uses and
structures placed or to be placed upon the lands so rezoned differently from
those permitted upon other lands in the sam e district. Consequently, where
there has been a concatinated rezoning and filing of a “declaration of
restrictions” the general view (where the question has been litigated) is that
both the zoning amendment and the restrictive covenant are invalid for the
reasons expressed above.”” National Capital, 267 Md. at 374, 297 A.2d at
680-81 (quoting extensively from 3 Rathkopf, Zoning and Planning, 74-79).
[Footnote added.]

At the time of Baylis, the sole Maryland statute that granted power to municipalities

to create zoning districtswasfound in Maryland Code (1957, 1967 Repl. Vol.), Article 66B,
Sections1 — Grant of Power and 2 —Districts. Section 2 provided, asrelevant here, that “All
such regulations shall be uniform for each class or kind of buildings throughout each
district.” Asthe majority notes, this provision remains in Maryland law, now codified as
Maryland Code (1957, 1998 Repl. Vol., 2001 Supp.), Artide 66B, Section 4.02. Now,
however, unlike the Baylis era, there is a specific statute permitting that which Baylis stated
was prohibited. Like the unqualified prohibition of our pre-1970 cases, the permissive
language of the 1970 statute is also equally unqualified, although the majority seeks to
qualify it. So long as local governmental entities adopt proper ordinances, as in my view

Rockville has, the Maryland statute was not intended to, and does not, and cannot be

1(,..continued)

things as set backs, design of buildings, height of buildings; i.e., “yard issues.”
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construedto, limitthe ability of local governmental bodiesto attach conditions limiting uses
during zoning reclassifications. To me, to construe the amendment any differently is to
ignore all applicable precepts of statutory construction. Local governments do not have to
permit conditional zoning, but they have the power to do so. And that power is not limited
to imposing conditions on yard or arearequirements. No intellectually correct construction
otherwise is, in my view, possble. There is absolutely no historical support for the
majority’s position, nor can it be supported by the canons of gatutory construction.
Moreover, any jurigdiction that does not want to have conditional zoning can simply decline
to pass an authorizing ordinance.

In 1970, subsequent to the Carole Highlands, Baylis and Wakefield cases, the
Legislature, granted the power to impose conditions upon rezoning to municipad
corporations. It authorized “conditional zoning.” It stated in relevant part:

“(B) The local legislative body of a county or municipal corporation,

upon the zoning or rezoning of any land . . . may impose such additional

restrictions, conditions, or limitations as may be deemed appropriate to

preserve, improve, or protect the general character and design of the lands

and improvements being zoned or rezoned, or of the surrounding or adjacent

lands and improvements, and may, upon the zoning or rezoning of any land or

lands, retain or reserve the power and authority to approve or disapprove the

design of buildings, construction, landscaping, or other improvements,

alterations, and changes made or to be made on the subject land or lands to
assure conformity with the intent and purpose of this article and of the
jurisdiction’s zoning ordinance. The powers provided in 401 (B) shall be

applicable only if the local legislative body adopts an ordinance which shall
include enforcement procedures and requirements for adequate notice of
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public hearings and conditions sought to be imposed.”** [Emphasis added.]

The provisions above have remained through subsequent revisions. See Md. Code (1957,
1998 Repl. Vol.), Art. 66B § 4.01(b). Current subsection (c) (with its several subsections)
contains the same provisions first enacted in 1970. See Md. Code (1957, 1998 Repl. Vol.,
2001 Supp.), Art. 66B § 4.01(c). The City of Rockville has apparently enacted ordinances
complying with the state satute. Therefore, the present conditiond zoning is, in my view,
not improper.

Additionally, | believemy postionisgrongly supportedwhen theavailable legislative
history | refer to is further examined. In 1966, the General Assembly created the Planning
and Zoning Law Study Commission to examine the planning and zoning provisionsin State
law and to make recommendations for changes by 1967. No such report was made in 1967
or in 1968. However, in 1969, the report was finally forwarded to the Legislaure. As
recommended, a new Article 66B 8 4.01 was to be created as a part of a general
recodification of Maryland’ s planning and zoning provisions. Nevertheless, certain changes
were intended to be substantive.

Section 4.01 was clearly an intended substantive change to permit, so long as certain
requirements were met, conditional zoning of all types in Maryland, or at least in those
jurisdictions to which Article 66B applied, which, through the “zoning” provisions of the

Express Powers Act, applied to charter counties as well as municipaliti es.

2 1n this quotation, | omitted the legislative editing marks.
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In respect to the Commission, the records of the General Assembly reflect, in a
document entitted “REPORT TO THE GENERAL ASSEMBLY OF 1970 - PROPOSED
BILLS- SPECIAL COMMITTEE REPORTS, VOLUMEII, Minutesand Reportsof Special
Committees to the Legislaive Council of Maryland,” that the Commission report was
presented on Wednesday, November 12, 1969 to the L egislative Council. It was described
to the Council by Senator Goodloe E. Byron in relevant part, as follows:

“Under revised Article 66B, counties can have conditional zoning.
Further, the Commission hasattempted to providefor periodically updating of
al plans.

“With the assigance of a research man, the Commission will prepare
ananalysisand.... A commentary explaining each change asrevised Article
66B is in preparation.”

The Commission’s report in its analysis, and the Legislature’s resulting statute, made no
distinction betw een counties and municipaliti es.

As had the commentators, the commission ref erred to the changing conception of the
utility of conditional zoning. It stated, asrelevant to the case sub judice:

“Paragraph 2 of Section 4.01 gives to the local legislative body the
powers of ‘conditional zoning.’ ‘Since 1960, some courts have recognized that
the attachment of conditions to zoning might be a highly desirable means of
minimizing the adverse effects of zoning changes. Their decisions reveal a
tendency to inject needed flexibility into the American zoning system.’
Shapiro, R.: The Case for Conditional Zoning’ 41 Temple,L. Q267 (1968) at
287. A distinction should be made between this type of zoning and that
commonly referred to as ‘contract zoning.’ The latter type of zoning was
discussed in Baylisv. City of Baltimore, 219 Md. 164, 148 A. 2d 429 (1959)
where ‘the ordinance made the reclassification conditioned upon the execution
of an agreement.’ Yokley clarifies this distinction in his commentary on
Church v. Town of Islip 8 NY 2d 254, 203 NYS 2d 886 (1960) where he
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concludes that though ‘contract zoning will not be permitted, conditional
zoning may be valid if not bargained for in the sense that zoning is granted in
return for the condition.’ 2 Yokley, Zoning Law and Practice (3 edition 1965)
19-11. Therefore, under conditional zoning the usual requirements for
reclassification must be met before the powers enunciated in this section are
available to the local legislative body. It is believed thatthis provision avoids
previous constitutional pitfalls but still permits the planning commission to
provide for orderly development using controls similar to those already found
in the subdivision regulations (Section 5.00). Several variations of this
provision already exist at the local level, such as the Carroll and Frederick
County provisions.” [Emphasis and quotations exactly as in the Report. See
Final Report - L egislative Recommendations, Maryland Planning and Zoning
Law Study Commission, December, 1969, pgs 28 and 29.]

It is thus in my view crystal clear'® that conditional zoning is not prohibited in
Maryland if local governments comply with the statutory requirements of Section 4.01.
Article 66B applies to Commissioner counties and to all municipal corporations. Charter
counties, should they choose to do so, have the power to do whatever is permitted under
Article 66B. Additionally, there is nothing in the legislative history, including the
Commission’s recommendations, that indicates that there was ever any intent during the
process to limit conditional zoning so as to continue the prohibition against conditions
relatingto uses. Certanly,thereisno evidencethat the Commission or L egislature intended
to continue a prohibition which the amendment was intended to overrule.

What type of conditional zoning the Law Study Commission was recommending

3Because the languageis so clear, | suppose that is why the majority could not get to
the position it takes by a“plain meaning” analysis. Because a plain meaning analysis takes
itwhereit does not want to go and because it would lead to adifferentinterpretation than the
land use bar i n the suburban areas had given the language, the majority, essentially ignores
the statute’s plain meaning in this case of first impression for this Court.
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depends upon what types of prohibitions as to conditional zoning the Maryland cases had
established. All of the prior Maryland cases where this Court had found conditional zoning
to be improper were cases where rezonings had been limited asto uses, not asto “yard” type
limitations. The position the majority now adopts, the grafting of its own limitations on the
concept of “conditional zoning,” is unsupported by anything the Commission found or did,
or by any legislative history or by any proper legal authority. The majorityissimply wrong.

Additionally, the Court of Special Appeals, in the present case, erred in relying on
Rodriguez v. Prince George’s County, 79 Md. App. 537, 558 A.2d 742 (1989). Rodriguez
was correct law at the time it was decided in respect to the datute that court was then
construing, even though that statute has now been changed and tha holding is not correct in
present circumstances, even in that particular county. The Rodriguez court was construing
a Prince George’'s County ordinance that then permitted a limited degree of conditional
zoning. That county ordinance had a provision then found in Prince George’ s County Code
Section 27-195(c)(2) that, in respect to conditional zoning, stated: “‘[i]n no case shall the
conditionswaive or lessen the requirements of , or prohibit uses allowed in, the approved
zone."” Rodriguez, 79 Md. App. at 542, 558 A .2d at 744 (emphasis added). Inthe case sub
judice, theintermediate appellate court, relying on that emphasized provision in Rodriguez,
stated the language of alocal statute asif it was applicable, generally, throughout Maryland.

As | haveindicated, Maryland Code (1957, 1998 Repl. Vol.), Article 66B, Section

4.01(b), “Same — Additional restrictions, conditions, or limitations” permits local
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governments to enact ordinances permitting conditional zoning. Pursuant to this subsection
of Article66B, Rockville enacted an ordinance substantially different than the former Prince
George’s County™* ordinance construed in Rodriguez. It isnow codified as Rockville City
Code, Sections 25-126 and 25-127 (Supplement 2000), and reads as follows:

“Sec. 25-126. Grant of local amendment application with conditions—
Authorized.

“The Council may impose additional restrictions, conditions or
limitations upon the grant of any application for a local amendment to the
zoning map pursuant to theauthority containedin Statelaw.” (Rockville,Md.,
Code of Ordinances ch. 25, art. 111, div. 2, § 25-126 (2002)).

“Sec. 25-127. Same—Procedures.

“(a) Adoption of resolution proposing conditions. 1f the decision of the
Council is to grant alocal amendment application, with conditions, it shall
adopt a resolution proposing the redrictions, conditions or limitations upon
which such application is to be granted.

“(b) Hearing on proposed conditions. The Council shall thereafter hold
a public hearing on such proposed conditions, notice of which shall be given
asinthe case of an original local amendment application and in writingby first
class mail to any person who has registered an appearance in writing prior to
adoption of such resolution.

“(c) Adoption of ordinance granting with conditions. Following such
public hearing ontheproposed conditions,the Council may adoptan ordinance
granting the application with the additional restrictions, conditions or

* Generally, county zoning provisions do not apply within municipal corporations.
While municipalities, other than Baltimore City, may be within the geographical boundaries
of counties or regional entities, they are not, contrary to the opinions of some, subservient
to county or regional governments unless the State has, by statute, otherwise dictated. Each
local municipal entity getsits power directly from the State, not from the county or region
inwhich it islocated.
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limitations contained in the resol ution required under subsection (a) hereof, or

such modification thereof asisnot substantially different therefrom. Uponthe

adoption of such ordinance, the letter and number of the classification of such

property on the zoning map shall be followed by the letter * C’ to designate the
zoning classificationas conditional, and the number of the ordinanceimposing

the conditions shall be placed in parenthesis in the following manner; ‘' C-2C

(Ord. 21-78)." (Laws of Rockville, Ch. 6, § 6-211)"

The lawsof Rockville contain provisions rdating to the enforcement of the conditionsthat
comply with the requirements of Article 66B § 4.01(b).*> Ascan be clearly seen, there is no
provision disallowing a condition limiting uses in the Rockville statute.

Accordingly, the Court of Special Appealsinrelyingon Rodriguez, supra, construed
the wrong statute in arriving at its determination that the conditional zoning in the case sub
judice violated conditional zoning standards because it prohibits uses otherwise permitted
in the zoning classification in which the subject property was placed. There is no such
applicable limitation in the local Rockville statute. Likewise, that standard in respect to
prohibiting uses stated in Rodriguez, was case specific in respect to the local statute and not
the applicable State statute, and, thus, should not have been construed in this case as a
statewide standard. Article 66B § 4.01(b) (now 4.01(c)) imposesno such specific standard.

Moreover, as we recently stated in County Council of Prince George'’s County v.

Collington Corporate Center I Limited Partnership, 358 Md. 296, 747 A.2d 1219 (2000), the

statutory provision construed in Rodriguez, was modified in response to that case. It, asit

> As stated, supra, this section is now codified in Maryland Code (1957, 1998 Repl.
Vol., 2001 Supp.), Article 66B, Section 4.01(c).
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was then written, no longer applies anywhere. Section 27-195(c)(2) of the Prince George’s
County Code now reads, as relevant to the specific provision atissuein Rodriguez, “ except
asprovided in subparagraph (a)(1), above.” (emphasisinoriginal). Therelevant provisions

of Section (a)(1) were amended to read: “ Whenever an applicant designates a limitation of

useswithin an application, the Digrict Council may approvespecific land usetypesand their

general locations. . . in accordance with the applicant’ sdesignation, asapart of the approva

of the Basic Plan.” (emphasis in original). At the present time, the specific Rodriguez

standard relied on by the intermediate appellate court does not even apply in the Prince
George's County jurisdiction.

Accordingly, | would answer the firs question posed in petitioner's original brief:
“Does a limitation in an annexation agreement restricting certain uses on newly annexed
property constitute conditional zoning?” by saying “yes; but, under the circumstances here
present, such conditional zoning was permitted.” The lower court erred by relying on the
wrong case and the wrong statute to declare the condition imposed in the present case to be
impermissible conditional zoning.

Initsdiscussionthemajority emphasizesthe need for uniformity. Whilel suggest that
uniformity concerns werewell known to the Commission w henit madeitsrecommendations
that resulted inthe 1970 anendment, uniformity, whileimportant, isnot the conclusvefactor
in respect to “conditional zoning” under the statute. Any special condition, beit of the use

typeor the “yard” type, doesnot, by definition, promote uniformity. But the question really
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is, if uniformity is an issue in conditional zoning, does conditional zoning destroy
uniformity? The Legislature has, in any event, the authority to compromise uniformity
principleshby statute. Infact, the Legislature can, if it chooses, abolish uniformity principles
altogether, so long as it does not violate constitutional provisions in the process. The
Legislature can abolish zoning if it chooses to do so. More important, in respect to the
present situation, is the fact that so long asthe condition imposed does not permit a “use,”
which is otherwise prohibited, it cannot cause lessening of uniformity in adistrict. Tolimit
usesto apermitted use or uses, doesnot reduce unif ormity. Uniformity,in Euclidean zoning,
relates not to the quality of treatment of property owners - that is a 14th Amendment
constitutional issue. Uniformity in Euclidean zoning relates to keeping uses uniform. To
allow a prohibited use would reduce uniformity - a permitted use cannot.

Thefirst timethis Court recognized theexistence of the 1970 amendment authorizing
conditional zoning by local governments was, as indicated previously, in the A¢ttman case.
| reiterate what Judge M cAuliffe, for the Court noted about the Court of Special Appeals’
Manny Holtz limiting interpretation of the scope of the statute: “ We need not, and do not,
offer an opinion concerning the intermediate appellate court’s interpretation of the scope
of § 4.01 (b).” Attman, 314 Md. at 686 n.8, 552 A.2d at 1283 n.8 (emphasis added). In my

view, that isaclear statement that this Court was not then accepting the interpretation placed
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upon the statute by the Court of Special Appeals.*®

In Manny Holtz, the writer of the opinion for the Court of Special Appealsundertook
littlelegislative history surroundingthe 1970 amendment and either failed altogether to find,
or simply ignored, the Planning and Zoning Law Study Commission report and
recommendations. Therefore, the case made no reference to the prior Maryland cases
involvingrezoning conditionsrelating to usesthat the Commission’ srecommendationswere
intended to change. Moreover, the Court of Special Appeals failed to note the virtual
absence of cases prior to 1970 in Maryland, where the decision was based on conditional
zoning that did not relate to conditions as to “uses.” All of the cases decided on the then
invalidity of conditional zoning had involved conditions as to uses. Even more important,
however, isthat the writer completely omitted any consideration of the primary provision of
the amending statute (Art. 66B § 4.01(b)), choosing instead to rely completely on a later
ancillary provision in the statute. The Court of Special Appeals, as Judge McAuliffe noted,
stated, asrelevant here:

“Section 4.01(b) permitslocal legislative bodies to impose ‘ additional

'* The availability of ‘conditional zoning’ that permits limitations as to uses is, in
reality, atool that can ease the burdens on property ownersthat seek reclassificationsin order
to engage in specific projects. Persons who are opposed to any development on a specific
piece of property because they want the private property of others to remain open space,
often use asaweapon arefrain to legislative bodies, that essentially states: “1f you permit the
reclassification, there is nothing to prohibit the devel oper from using the property for any of
the uses permitted in the district. Some of these uses could be very detrimental to our
properties.” Private property owners counter thisargument by displaying awillingnessto be
limited to specific uses and projects.
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restrictions, conditions or limitations on the design and construction of

buildingsand landscaping onthe subject or adjacent tract. The plain meaning

of this subsectionisclear. The language referring to ‘ restrictions, conditions

and limitations’ appliesonly to the structural and architectural character of the

land and the improvements thereon. ‘Conditions, restrictions or limitations’

onuseareneither explicitly provided forinthis[latter] subsection nor can they

be implied therefrom.” Manny Holtz, 65 Md. App. at 582, 501 A.2d at 492.

AsnotedinAttman, this Court expressly declined to acceptthelimiting interpretation,
although the majority in the present case strains to join the Court of Special A ppeals dicta
from Manny Holtz, and, in the process, to metamorphoseincorrect, previously rejected dicta
in an intermediate appellate court opinion, into the law of Maryland. If one reads only the
language of the section quoted by the Manny Holtz court without reading the statutory
languageit leavesout, it might bepossibleto arrive at that court’ sinterpretation. Apparently,
it is this Manny Holtz misinterpretation that has led the bar to accept the proposition tha
conditional zoning power under the statute does not apply to use issues. However, perhaps
unrealized by the bar (but apparently realized by Judge McAuliffe), The writer of Manny
Holtz left out most of the primary portion of the statute. Shetook thefirst part of the primary
section, deleted completely what it referred to, and then attached the opening provisons of
the primary section to asubsequent, completely unrelated, lessor, ancillary partof the statute.
She completely changed the statute. In the process the correct meaning of the quoted
language was concealed if itis considered in its complete and actual context. | reiterate the

full, appropriate language of the section, in proper context, placing emphasison the language

utilized out of context by the Court of Special Appealsin Manny Holtz:

-28-



“*The local legislative body of a county or municipal corporation, upon the
zoning or rezoning of any land . . . may impose such additional restrictions,
conditions, or limitations as may be deemed appropriate to preserve, improve,
or protect the general character and design of the lands and improvements
being zoned or rezoned, or of the surrounding or adjacent lands and
improvements, and may, upon the zoning or rezoning of any land or lands,
retain or reserve the power and authority to approve or disapprove the design
of buildings, construction, landscaping, or other improvements, alterations,
and changes made or to be made on the subject land or lands to assure
conformity with the intent and purpose of this article and of the jurisdiction’s
zoning ordinance. The powers provided in subsection (b) shall be applicable
only if the local legislative body adopts an ordinance which shall include
enforcement procedures and requirements for adequate notice of public
hearings and conditions sought to be imposed.”” Manny Holtz, 65 Md. App.
at 581, 501 A.2d at 492 (quoting Md. Code (1957, 1983 Repl. Vol.), Art. 66B
§ 4.01(b)) [Some emphasis added.]

As the intermediate appellate court used the language it read “. . . may impose such
additional restrictions . . .to . . . approve or disapprove the design of the buildings. . . .”
What the statute actually statesis “may impose such additional restrictions . . . to preserve,
improve or protect the general character of thelands. .. being zoned or rezoned. . . and may
reserve the power to approve or disapprove the design of the buildings. ...” (emphasis
added).

Ascanreadilybeseen, Art. 66B 8 4.01(b) actually hastwo provisions. Thefirst, and

| suggest the primary provision, statesthat local governmentsin the present: “may impose

such additional restrictions, conditions, or limitations as may be deemed appropriate to
preserve, improve, or protect the general character and design of the lands and
improvements being zoned or rezoned, or of the surrounding or adjacent lands and

improvements.” (someemphasisadded). Itisthissectiontha authorizesgeneral conditional
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zoning, whether it be “uses’ or “yard” type conditions. The next section permits that which
the first section does not specifically permit. It permits local governments to “retain or
reserve the power and authority to approve or disapprove the design of buildings,
construction, landscaping, or other improvements, alterations. [in the future]” (emphasis
added). The Manny Holtz court improperly took the “restriction, condition, or limitation”
language and separated itfrom what it applied to, and attached it to asection to which it was
not relevant in thefirst instance. The second section permits the reservation or retaining of
power in the local authority to, in the future, approve or disgpprove “yard” type plans
whenever in the future they are presented. This last language has absolutely nothing to do
with the granting of the power to impose conditionson acurrent red assificaion. Itistotally
unrelatedto the first section - the section that authorizes generally, conditional zoning as to
uses in present time.

It appears tha the writer of Manny Holtz began with the idea that the Legislature in
the 1970 amendment should have limited conditional zoning to the conditions she felt
appropriate, and, accordingly, interpreted thelanguage of the anendment in that fashion. By
joining the two provisions and completely eliminating the language in between, she
completely misapplied the statutory language. In order to arrive at the Manny Holtz
interpretation of the statute that the writer apparently desired, the omitted languagehad to be
deleted in order to conceal the actual context of the provision. In order to hold as the Court

of Special Appeals held in Manny Holtz, the context of the statute had to be ignored. So it
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was. The majority of this Court, rather than summarily elevating the practice conducted in
Manny Holtz to the law of M aryland, should condemn it.

This Court has not heretof ore construed Art. 66B 8§ 4.01 (b), but, in Attman, we were
very careful not to accept the Manny Holtz interpretation. A fair reading of the statute simply
does not support the limitations on its language placed there by the Manny Holtz court and
that is now being placed there by the mgority in this case. Inmy view the Manny Holtz
interpretation cannot be supported by thelanguage of the statute, itslegislative history, or the
prior cases the statute was designed to redress.

People’s Counsel for Baltimore County v. Mockard, 73Md. App. 340,533 A.2d 1344
(1987), was also written by the Manny Holtz author. Mockard reliesin all relevant respects
on Manny Holtz. It failscompletely to acknowledge the 1970 amendment, and citesonly to
one other Maryland case, a case | cited earlier, National Capital. As | have indicated,
National Capital was a case decided during the period the 1970 amendment was being
enacted and failed completely to discuss that amendment, but cited to the pre-1970 cases
when it referred to the general invdidity of conditional zoning. Asnoted earlier, in National
Capital the County Attorney had informed the court that Montgomery County had not
authorized conditional zoning. Aspreviously mentioned, ourcommentsin National Capital
were dicta in the first ingance, and, because of the 1970 amendments which were not
brought to our attention, inaccurate when made.

The combination of Manny Holtz and Mockard represents a primary example of how
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an appe late court makeslaw, as opposed to applying law. InManny Holtz, theintermediate
appellate court misinterpreted a statute; in Mockard, it relied on Manny Holtz without
mentioningthestatutethat Manny Holtz misinterprets. T hereafter, theintermediate appellate
court merely refers to Mockard, and the original misinterpretation of the datute is lost in
time. Along now comesthis Court, ignoresits Attman reservationsand describestheManny
Holtz misinterpretation as the law in Maryland. Through this device, the original
misinterpretation of the statute can become transformed by case precedent into the law on
theissue, unless the misinterpretation is promptly discovered. Andthat iswhat the majority
IS permitting to happen in the case at bar.

Subsequent to Manny Holtz and Mockard, even the Court of Special Appeals has
recognized that a fuller analysis of “conditional zoning” might be appropriate. Asdicta, in
People’s Counsel for Baltimore County v. Beachwood I Limited Partnership, 107 Md. App.
627,674,670 A.2d 484, 508 (1995), where, when citing to the series of casesdecided under
pre-1970 law, it also cites to the post 1970 Manny Holtz and Mockard cases, when it states:
“Because it [contract zoning] is the only form of suspect zoning charged by Beachwood in
thiscase, we have confined our analysisto contract zoning specifically and not to conditional
zoning generally, a full analysis of which must abide some future occason.” (alteration
added).

The majority in its effort to judtify the result, asserts that Rockville’s conditional

zoning ordinance does not apply in this case because its ordinance only applies to
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amendments to the local zoning map. The majority positsthat the local map is not being
amended because the zoning of the annexed area is original zoning."

The correct issue of whether conditional zoning applies under the Rockville statute
is whether the zoning is upon a specific request i.e., piecemeal or otherwise. If piecemeal,
the Rockville ordinance applies becauseit is arequest for alocal map amendment. What the
majority virtually ignoresis that local zoning maps may be amended during the process of
annexation by the zoning imposed on annexed property during that process. Prior to
annexation the subject ste was not contained within the area laid out by the zoning district

map. After annexation the areais contained within the area laid out by the zoning district

" The majority statesthat the dissent “ erroneous]| ly] conflatesoriginal zoning with the
“piecemeal” rezoning process.” This dissent to be sure, isa conflation of two testsinto a
new concept. That is because thisis a case of first impression. If one assumes, as even the
majority accepts, that there are only two types of Euclidean zoning - piecemeal and
comprehensive - the individual application of one property owner for a zoning of one piece
of property must be one or the other. It obviously cannot be comprehensive — it is an
individual application for a zoning classification for a single, specific parcd. Unless the
majority creates acompletely new type of zoning, the process here was piecemeal, and the
application would be an individual application for which the Rockville statute would have
to apply. Astothe majority’ s accusation that the dissent creates a srawman, the appropriate
response is ‘to ask. What is it — this zoning upon an individual combined petition for
annexation and zoning? It has to be subject to some characterization; two are available —
piecemeal or comprehensive. Piecemeal isthe characterizationtraditionally associated with
individual applications. The majority’s opinion rejects that characterization. Thereis only
one left — comprehensive; but the majority knows that trying to characterize the process as
comprehensive has as much chance of success as getting a pig to fly. Instead, the majority
continuesto avoid thereal issue by insisting on the difference between “ original” zoning and
“change/mistake” zoning, arguing in essence that if it is not “change/mistake” zoning it is
“original.” | agree. If that was the issue rather than a proposition obscuring the issue, the
majority would becorrect. Inessence, the majority has created itsown “ strawman,” one that
supports the position it wantsto reach.
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map. Ergo — the map of necessity has been modified during a non-comprehensive process.
The map has been amended upon an individual application.

Moreover, there was a petition for zoning in this case. The brief of appellant points
out specifically: “When the petition [for annexaion] was filed the property was zoned |-2
(Heavy Industrial) pursuant to the Montgomery County Zoning Ordinance. The petition
requested the property be placed within the city’s1-1 (Service Industrial) zone. . . .

“The City of Rockville Planning Division staff recommended approval. . .."

Welong ago held contrary to the majority’ sposition onthisissue. InBeshore v. Town
of Bel Air, 237 Md. 398,409,  A.2d ___ (1964) one of the issues present was explained:

“The appellant next contends that the resolution No. 20, providing for

both annexation and zoning . . . isinvalid for four specific reasons. . . . The

appellants argue that ‘ zoning changes and classifications for which thereisa

specific statute [Code (1957), Art. 66B] are notintended to be includedin an

annexation resolution under the guise of “conditions and circumstances”
provisions of the annexation statute.’

“Resolution No. 20 in the case before us adequately describes the
four tracts and provides for their annexation, and then fixes their zoning
classifications. . . .

“A municipality having an authorized planning and zoning authority
has exclusive jurisdiction to zone annexed property . . .. To require such a
municipality to annex and then later zone, in separate proceedings, would
appear to be illogical and wasteful when the requirements of both Art. 23A
and Art. 66B can be satisfied in one proceeding, as happened in theinstant
case....”

See also Northeast Plaza, supra at 30: “We have also approved the combination of

zoning and annexation in one resolution.”



Thus, | respectfully submit, themajority isagain mistaken. The zoning hereinvolved
was not a comprehensive rezoning, it was upon a specific application; it was piecemeal and
cannot be anything else, and that zoning amended the zoning district map. It isimmaterial
whether it was origind or otherwise. It was piecemeal zoning, and the majority can point to
no other piece or parcel of property zoned or rezoned at the same time. The majority can
point to no other property owner who had filed apetition for zoning. The majority cannot

possibly claim that it was a comprehensive rezoning. The majority’s argument that the

Rockville statute doesnot apply because annexation zoningis original zoning is an attempt
at obscuration. Theissuein respect to the Rockville ordinance is not whether the zoning is
original or arezoning, but whether it is upon specific application i.e., ‘local zoning map
amendment’ or aspart of ‘ comprehensivezoning.” Themajority’ spositionthat theRockville
ordinance does not apply is grieviously wrong. The Rockville ordinance states in clear,
concise language “The counsel may impose . . . conditions . . . upon the grant of any
application for alocal amendment to the zoning map. . . .” Theinclusion of zoning requests
duringindividual annexationsare applicationsfor amendmentsto | ocal zoning mapsbecause,
if granted, they amend the zoning maps by the inclusion of the annexation area.

Under the majority's theory newly annexed land would be unzoned because
annexation could not amend the zoning map to include it. The Legislature specifically
provided that conditional zoning authority was conferred “upon the [original] zoning or

rezoning of any land. .. .” Anytime the area of newly zoned land, via annexation or
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otherwise, is added to an exiging zoning map — that map isamended. With all due respect,
thereisnothing in the Rockville ordinance, or beforethis Court indicating that Rockville did

not intend conditional zoning to apply to any land then, or thereafter, included in thezoning
map.

Today, in regards to conditional zoning, the majority of this Court, influenced by a
misinterpretation by the intermediate appellate court, creates new law, unsupported by the
common law, any of this Court’s cases, the statutes or the Constitutions.

Part B. Annexation issue®®
(Whatever “or” is)

One of therelevant statutesin respect to the annexation issuesin this caseisMaryland
Code (1957, 2001 Repl. Vol.), Article 23A, Section 9(c)(1) and (2). It providesas follows:

“(c) Limitations on charter amendments; effect of annexation. — (1) A
municipal corporation which is subject to the provisionsof Article XI-E of the
Maryland Constitution may not amend its charter or exercise its powers of
annexation, incorporation or repeal of charter as to affect or impair in any
respect the powersrelating to sanitation, including sewer, water and similar
facilities, and zoning, of theWashington Suburban Sanitary Commission or of
the Maryland-National Capita Park and Planning Commission. Except that
where any area is annexed to a municipality authorized to have and having
then a planning and zoning authority, the municipality shall have exclusive
jurisdiction over planning and zoning and subdivision control within the area
annexed; provided nothing in this exception shall be construed or interpreted
to grant planning and zoning authority or subdivision control to amunicipality
not authorized to exercise that authority at the time of such annexation; and

8] rely in this portion of my dissent on my perception that the plain meaning of the
statute controls. If | believed that the statute was ambiguous my opinion asto its meaning
would constitute pure conjectureand would be no better than the conjectureof themajority.
In that event, | would probably concur with the result the majority reaches on this issue.
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further provided, that no municipality annexing land may for a period of five
years following annexation, place that land in a zoning classification which
permits aland use substantially different from the use for theland specifiedin
the current and duly adopted master plan or plans or if there isno adopted or
approved master plan [in the annexing municipality], the adopted or
approved general plan or plans of the county or agency having planning and
zoning jurisdiction over the land prior to its annexation without the express
approval of the board of county commissioners or county council of the county
in which the municipality is located.

“(2) If the county ex pressly approves, the municipality, without regard

to theprovisions of Article66B, 8 4.05 (a) of the Code, may placethe annexed

land in a zoning classification that permits a land use substantially different

from the use for the land specified in the current and duly adopted master plan

or general plan of the county or agency having planning and zoning

jurisdiction over the land prior to its annexation.” [Some emphasis added.]

[Alteration added.]

Regardless of the agreement of the parties at thetimes of the oral arguments, | read
the provision much differently than they did and much differently than the majority opinion.
A careful reading of the statute and the proper consideration of its plain meaning, and |
believeafair consideration of thelegislative circumstancesin which it was first placed in a
form similar to the present, supports a different interpretation if the annexing municipality
already has the appropriae planning and zoning authority and procedures, asRockville has
in the casesub judice.

The majority states on page 38 of its opinion that:

“The Owners’ literal interpretation isthat if the annexing jurisdiction’s plan

includes a land use recommendation for an area originally outside of its

jurisdiction in anticipation of its possible future annexation, then it may look

first to its own municipal plan, and is only required to ook to the county plan
if thereis no municipal plan...."
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Themajoritythusconcedesthatthe owners’ position constitutesaliteral interpretation of the
statute. | agree. Itisliteral and it represents the plain meaning of this statute - and thereis,
contrary to the assertions of the majority, absolutely no reevant legislative history that
conflicts with that literal and plain meaning.

Additionally, the majority stateson page 19 of its opinion:

“Frankly put, the requirement of uniformity serves to protect the
landowner from favoritism towards certain landowners within a zone by the

grant of less onerous restrictionsthan are applied to others within the same

zone elsewhere in the district, and also serves to prevent the use of zoning as

aform of leverage by the local government seeking land concession, transfers,

or other consideration in return for more favorable zoning treatment.”

I may be dense (the majority, and others, may well agree) but for thelife of me, | fail
to perceive how imposing more onerous restrictions, such as a prohibition as to uses upon
property being annexed, not less onerous restrictions, constitutes favoritism towards the
landowner who is being prohibited by the condition from doing that which he would
otherwise have therightto do. Thesituationinthe case atbar isonehundred eighty degrees
from the situation the majority describesas “Frankly put. . . .”

Moreover, the Legislature’ sintention, | believe, is, generally, to protect the rights of
municipalitiesin respect to annexation and zoning. Accordingly, inrespect to any ambiguity
in language which the majority concedes has a literal meaning, ambiguity that | do not
believeexistsinthefirst instance, such dreamed ambiguity should be resolved in favor of the
municipality, here Rockville. In respect to annexation statutes generally, we held in Prince

George’s County v. Mayor and City Council of Laurel, 262 Md. 171, 277 A.2d 262 (1971),
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in respect to similar provisions relating to annexation and zoning conflicts between
municipalities and Prince George’s County and the Maryland-National Capital Park and
Planning Commission, that the L egislature intended to protect the rights of municipalities as
they extended their boundariesinto additional territory, specificdly holding that when Laurel
extended its boundaries into the area of the Commission, the newly annexed property was
no longer within the boundaries or jurisdiction of the Commission and thus the city zoning
would control:

“ At the time of the annexation and rezoning, the property in quesion was part

of, and was situated within, the borders of the Regional District. Laurel’s

actions wer e the source of some dismay to the ... Commission . . . both of
which refused to give any recognition to the attempted rezoning. . . .

“...Againin 1957, as we have previously noted, the Legislature addressed
itself even more preciselyto the particul ar question presented, and granted pre-
eminence in planning and zoning to certain municipalities (e.g. Laurel) over
areas w hich they might annex.
“...thelLegislaturegenerally intended . .. [to grant] protection to the zoning
rights of certain municipalitiesover areasw hichthey might annex.” /d. at 174,
182-83, 277 A .2d at 264, 268. [Alteration added.]
In the case at bar, Rockville, asare all municipalities under the “exclusive’ language of the
statutes, is granted pre-eminence in zoning matters.
We additionally noted in Laurel the existence of a statute, then section 2 of Article
23A, similar to the present statute, which the Commission claimed limited the power of

Laurel to exercise exclusive zoning power in the annexed area:

“*Thelegislativebody of every incorporated municipality .. . shall have
general power . . . but nothing in this article shall be construed to authorize .

-390-



.. any incorporated municipality to pass any ordinance which is inconsistent
or in conflict with any ordinance . . . ordained or adopted by the . . .
Commission . ...""

Id. at 181, 277 A.2d at 267 (quoting Md. Code (1957, 1966 Repl. Vol.) Art. 23A § 2)
(emphasis omitted). We answered by holding:

“the Legislature generally intended that where ordinances of municipalities
and the Commission come into conflict theauthority of the Commission shall
prevail, with the particular exception stated in the second halfof Sections 9(c)
and 19(p) granting protection to the zoning rights of certain municipalities
over areas which they might annex.” Id. at 183, 277 A.2d at 268. [Emphasis
added.]

Later we noted w hat is also absolutely relevant in the case at bar:

“Itisfurther essential to keepinmind. . . that the Townof Laurel isnot
within the Regional District. . . .

“Indeed, if one were to reason that Laurel were exempt from the
workings of the law only to the extent of its boundaries of April 24, 1961, and
that when it annexed the acreage. . . itbecame amunicipal corporation ‘within
the area of the Regional Didrict’ by extending those boundaries into the
Regional District, one comes to the somewhat absurd conclusion that Laurel
would thereby lose all of its zoning and planning authority because of the
annexation . . .. What the Legislature intended . . . was basically what it had
earlier said in sections 9(c) and 19(p) of Article 23A —that the Comm ission is
bpaal nnatas o plamingand 2ning exgorinsaraesof munigalies hoingaplrming ard zoning oy’ Ha18687, 271 AX)

at 269-70. [Some emphasis added.]

By comparison, the majority’s position in the case sub judice would lead to the same
“somewhat absurd conclusion that [] [Rockville] would thereby lose all of its zoning and
planning authority [over the annexed area] because of the annexation.” Id. at 186, 277 A.2d

at 270 (alterations added) (emphasis omitted). In the conclusion portion of this dissent, |



point out just some of the other land use absurditiesthat result from the position the majority
takes on thisissue.
We also noted in Laurel:

“This servesto buttressthe interpretation which wehavegivento Article23A.
As was noted by Judge Lovelessin his opinion:

‘Consequently, considering Chapter 596 [of the Acts of

1957] with Chapter 197 of the Acts of 1957, we see an apparent

clear legislative intent to permit municipalitiesin M ontgomery

County to retain and possess planning and zoningauthority; and

certainly from Article 23A, Section 9(c) and 19(p), these

municipalitieswould havethispow er in Prince G eorge’ sCounty

areaswhich werenot inthe Regional District.””* Id. at 183 n.3,

277 A.2d at 268 n.3.

Upon careful examination of the language of the primary statute at issue in the case
sub judice, as it was enacted, the provisions at issue primarily provide that when a
municipality having planning and zoning authority and approved master plans, annexesland,
it shall have excludve jurisdiction over planning and zoning within the area annexed,
provided that for aperiod of five yearsland so annexed may not beplaced in azoning district

substantially different from the original zoning district in which the annexing municipality

first places the annexed property. In other words, it might limit the right of the property

9 On page 39 the majority also states that a second possible interpretation of the
statute is that “the General Assembly merely was acknowledging the hierarchy of local
governmental planning and thediffering terminology used to identify those variousland use
plans by the various jurisdictions.” T here is no hierarchy as betw een county and municipal
plans. They are on equal footing. Both get their zoning power directly from the State -
neither getsits power from the other. T here is no pecking order.
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owner whose property is annexed to seek areclassification, or perhaps even avariance, for
a period of five years. Once a municipality annexes property, that property, for zoning
purposes, isoutside the boundaries and jurisdiction of the County.

The majority utilizes the legislative history of a prior statute in interpreting the
subsequent statute that modifies the prior datute. It attempts to support its position by
quoting from our case of Maryland-National Capital Park and Planning Commission v.
Mayor and City Council of Rockville, 272 Md. 550, 561, 325 A.2d 748, 754-55 (1974). It
proffersthat the case supports the position the majority takesin the present case. It does; but
only if oneignoresthe 1975 statute that presents the issue the Courtisresolving today. The
1975 amendment was intended to change the thrust of theearlier statute that was at issuein
Maryland-National. The majority is particularly disingenuousto rely on the intention of the
Legislature when it originally passed a satute, to determine what it means when it later
substantively modifies that very statute in order to achieve a different purpose.

Themajorityalso citesto Northeast Plaza Associatesv. President and Commissioners
of the Town of North East, 310 Md. 20, 28-31, 526 A.2d 963, 967-69 (1987), for the same
proposition. In Northeast the only thing this Court hed was that zoning upon annexaion
was not original zoning and that such zoning had to satisfy the change/mistakerule. In 1988
the Legislature then immediately amended the statute to overrule our holding. The issue of
county approval was only mentioned as dictain the case. Neither Northeast nor Maryland-

National, fairly read and construed, in my view, support the majority’ s position, and neither
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does City of Gaithersburg v. Montgomery County, 271 Md. 505, 318 A.2d 509 (1974). It
was decided before the enactment of the amendment that raises the quegtions in this case.
This Court’ sinterpretation of the legislativeintent in respectto the prior statute, offerslittle,
if any, light on the legidative intent in respect to the 1975 amendment. If the majority is
correct, the Legislaturewasjust repeating itself when it modified the statuteto an either “or”
type of statute. Such an interpretation of a substantiveamendment is simply insupportable

Since 1975, the last clause of Article 23A § 9(c), and later (¢)(1), has, as | read its
clear and unambiguous language, only applied, and only applies, in instances where the
annexing municipality has no planning and zoning authority and/or master plans and thusthe
prior zoning classificationsin the county are relevant in such circumstances by reason of the
last long clause in subsection (1) following the “ or” | have bolded above.

In 1974, Judge Eldridge for the Court in Gaithersburg, supra, interpreted certain
language of the statute asit then exiged. At that time there was no subsection (c)(2), nor any
provisionrelatingto current master plans of annexing municipalities or county approval; all
of the then provisons were contained in one subsection. The last several clauses, those
relevant to our inquiry, then stated:

“(c) Limitations on charter amendments, effect of annexation. . . . and
further provided, that no municipality annexing land may for a period of five

years following annexation, place that land in a zoning classification which

permits aland use substantially different fromthe use for the land specified in

the current and duly adopted master plan or plans of the county or agency

having planning and zoning j urisdiction over theland prior to its annexation.”

Md. Code (1957, 1973 Repl. Vol.), Art. 23A 8§ 9(c). What the majority holds today is
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identical to that 1974 holding, which was prior to the 1975 amendment at issue in the present
case. Inthe majority’s collective mind, nothing has changed. In my view, that isincorrect.
A mere reading clearly shows that the statute changed substantively in 1975.

The primary issue before the Court in Gaithersburg was whether the statute only
applied in Prince George's and M ontgomery County, because if so, it might be subject to
constitutional challengein that such provisions are required to be uniform within a class of
municipal corporationsand the general assembly had only created one class; thus, aprovision
that applied only to municipalities in two counties might be unconstitutional. The Court’s
opinion included language in respect to the then statute that provided that “ no municipality
annexing land may, for a period of fiveyears. . . place such land in a zoning clasdfication
which permits aland use substantidly different fromause” that existed under the County’s
master plan just prior to annexation. Gaithersburg, 271 Md. at 512-13, 318 A.2d at 513.
That isexactly what the language of the statute in effect at that tim e stated. Similar language
was reiterated by this Courtin October of the same year in Maryland-National, supra. At
Issuein that case w as the constitutionality of that prior specific provision. Again, referring
to the statute as it existed in October of 1974, we stated:

“The question is whether the words ‘prior to its annexation’ modify only the

phrase ‘ county or agency’ or whether they also refer to ‘ duly adopted M aster

Plan.” . .. In short, the city’s new zoning must be compared with the Master

Plansin effect prior to the annexation.”

Maryland-National, 272 Md. at 557, 325 A.2d at 752-53. It is thus clear that under the
circumstances of the provisions as they existed in 1974, the new zoning classifications
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imposed by the municipditiesduring annexation was,from 1970to 1975, compared with the
prior county zoning and master plans.

However, in the 1975 Legislaive session the Legislature modified the language of
section(c) toread basicallyas(c)(1) currentlydoes. The 1975 statutereplaced the old statute
and reenacted it with added language that changed the focus to the municipality’s zoning
from prior county zoning if the municipality had independent planning and zoning authority
and master plans. The majority argues that interpreting plans to mean the plans of the
municipality would render “the sub-section ef fectively a nullity.” Actually, to construe the
modification to the section as the majority interprets it, renders the statute modifying the
sectionto be anullity. The majority’s position reverts the statute to its meaning before the
1975 amendment. From 1970 to 1975, the exclusive jurisdiction of a municipality was
limited by the prior zoning in the County.

However, the pertinentlanguage added in 1975 created atwo-step process. Theadded
|anguage changed the statute to entail aconsideration of whether the municipality had zoning
to bethefirst consideration. It recognized the exclusivity of existing municipal zoning. Prior
to 1975, and even early in that year’ s legislative process, the provision tha zoning not be
changed for five years expressly referred to the provision:

“*that no municipality annexing land may for a period of five years. . . place

that land in a zoning classification which permits a land use substantially

different for the use specified in the current and duly adopted master plan or

pland’! of the county or agency having planning and zoning jurisdiction over

theland prior to its annexation.” Md. Code (1957, 1973 Repl. Vol.), Art. 23A
8§ 9(c).



However, the provision wasintentionally amended in the Senate Judiciary Committee
to its final form by the insertion right at the point of the bracketed asterisk above, this
language:

“or if there is no adopted or approved master plan, the adopted or approved

general plan or plans of the county or agency having planning and zoning

jurisdiction over . ...”

Without thelanguage of the Judiciary Committee amendment, therelevant planswere
county plans. If it was the intention of the Senate to retain the requirement of conformance
with county plans and county approval in all circumstances, that above amending language
during the adoption process of the bill would have been totally unnecessary. It would be
meaningless. Consideringthat the entirelengthy sentence preceding the asterisked language
referred to the exclusive jurisdiction of a municipality if it had zoning authority and master
plans, the “or” amendment can only be to provide for county consideration and approval if
a municipality has no zoning authority or master plan or plans. Every known precept of
applicable statutory construction supportsthe positionthat | takeinreference to the meaning
of the word “or.”

The majority then construes another statute that isnot applicable inthis case. It states
at 45: “There can be no doubt, from the language of the statute as it existed in 1971 and
1972, that theterms ‘plan’ or ‘plans’ found in Chapters 116 and 33, respectively, referto the

plan or plans of the pre-annexation county jurisdiction, and not those of the annexing

municipality.” 1f oneisconstruingthe law asit existed in 1972 that may very well be correct.
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In 1971 the Legislature had passed a statute that appeared to so provide. However, in 1975
it passed a new statute, amending that prior statute. The new statute provided just to the
contrary. It isthat 1975 statute, not the 1971 statute that isat issue in the case sub judice.
The prior statute affords no supportfor theintentions of the Legislature in 1975; instead, the
fact that the same statute was modified supports the position | believe to be appropriate.

| find it unusual that the majority in explaining its position states, in part, on page 46
that:

“Second, apparently in response to our decisions in . . . [the cases above

referred to], where we held municipal rezoning actionsinvalid on the ground

of inconsistency with county master plan recommendations, Chapter 613

provided ameanswherethefiveyear limitation on the annexing jurisdiction’s

ability to change the zoning of the annexed property could be waived if

express county approval were obtained. As aresult of the adoption . . . [it]

read:

Lor. ...

Because it cannot explain the language preceding the “or” in such afashion that it supports
the majority s decision, the majority eliminatesit. It Manny Holtzed it. In describing how
the statute now reads, the majority intentionally leaves out thelanguage preceding the “or.”
By doing so it summarily deletes the qualifying language that requires the “or” in the first
place. If that |language, thelanguage preceding the“or,” isincluded it would clearly indicate
that the annexing authority’ s zoning, if it hasany, isthe relevant zoning and, only in the case

of the absence of zoning in the annexing authority, does the county’s previous zoning

becomerelevant. Had | focused on the end that the majority wishesto achieve, | would have
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ignored the same language. However, | am completely unaware of any canon of statutory
construction that allows a court to arbitrarily write out language of a statute if that language
supports a position contrary to the position a Court wants to reach. It iswrong to do so.

| have examined therecordsinthe Department of L egislative Reference, the Maryland
State Archivesand the Maryland State Law Library. Therecords merely indicatethat Senate
Bill 864 was introduced by Senator Malkus during the 1975 legislative session, and, as
introduced, wasintheoriginal formthat | indicated above. It wasthen amended asindicated.
There was an additional attempt by Senator Malkus to limit its application to Dorchester
County, but that failed to make its way into the bill.

The legislative history | have found is, therefore, limited to the changesin language
that occurred during the bill’ s passage.

ThisCourt hassaid that “* [t]he cardinal rule[of statutory interpretation] isto ascertain
and effectuatelegislativeintent.”” Liverpoolv. Baltimore Diamond Exchange, Inc., 369 Md.
304, 316, 799 A.2d 1264, 1271 (2002) (quoting Mayor and City Council of Baltimore v.
Chase, 360 Md. 121, 128, 756 A.2d 987, 991 (2000)); see also State v. Bell, 351 Md. 709,
717, 720 A.2d 311, 315 (1998) (quoting Oaks v. Connors, 339 M d. 24, 35, 660 A .2d 423,
429 (1995)). Legislativeintent must be sought in the first instancein the actual |anguage of
the statute. Liverpool, 369 Md. at 316, 799 A.2d at 1271; Chase, 360 Md. at 128, 756 A.2d
at 991; Marriott Employees Fed. Credit Union v. Motor Vehicle Admin., 346 Md. 437, 444-

45, 697 A.2d 455, 458 (1997); Stanford v. Maryland Police Training & Correctional
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Comm ’'n, 346 Md. 374, 380,697 A.2d 424, 427 (1997) (quoting Tidewater v. Mayor and City
Council of Havre de Grace, 337 Md. 338, 344, 653 A.2d 468, 472 (1995)); Coburn v.
Coburn,342Md. 244,256, 674 A.2d 951, 957 (1996); Romm v. Flax, 340 Md. 690, 693, 668
A.2d 1, 2 (1995); Oaks, 339 Md. at 35, 660 A.2d at 429; Mauzy v. Hornbeck, 285 Md. 84,
92,400 A.2d 1091, 1096 (1979); Board of Supervisors v. Weiss, 217 Md. 133, 136, 141 A.2d
734, 736 (1958). Furthermore, where the statutory language is plain and free from
ambiguity, and expressesadefinite and simple meaning, courtsdo not normally ook beyond
the words of the statute itself to determine legislativeintent. Liverpool, 369 Md. at 316-17,
799 A.2dat 1271-72; Chase, 360 Md. at 128, 756 A.2d at 991; Marriott Employees, 346 Md.
at 445, 697 A.2d at 458; Kaczorowski v. Mayor and City Council of Baltimore, 309 Md. 505,
515, 525 A.2d 628, 633 (1987).
In Liverpool, 369 Md. at 316-17, 799 A.2d at 1271, we stated:
“*Where the statutory language is plain and unambiguous, a court may
neither add nor delete language 0 asto “reflect an intent not evidenced in that
language,” nor may it construe the statute with “‘forced or subtle
interpretations’ that limit or extend its application.” Moreover, whenever
possible, a statute should be read so that no word, clause, sentence or phrase
is rendered superfluous or nugatory.’”
(quoting Chase, 360 Md. at 128, 756 A.2d at 991 (quoting Chesapeake and Potomac Tel. Co.
of Md. v. Dir. of Fin. for Mayor of Balt., 343 Md. 567, 578-79, 683 A.2d 512, 517 (1996)
(internal citations omitted))).

The majority noteshow we set out the six principal tenets of statutory interpretation

in Mazor v. Department of Correction, 279 Md. 355, 360-61, 369 A .2d 82, 86-87 (1977):

-49-



“[1]

[2]

[3]

[4.]

[5]

[6.]

In statutory construction, absurd results are to be avoided. ThisCourt recently stated
in Annapolis Market Place, L.L.C. v. Parker, 369 Md. 689, 715, 802 A.2d 1029, 1044
(2002), “that a ‘ statute [must] be given areasonable interpretation, not one that is illogical
or incompatible with common sense.’” (quoting State v. Brantner, 360 Md. 314, 321, 758
A.2d 84, 88-89 (2000) (citing D & Y, Inc. v. Winston, 320 Md. 534, 538, 578 A.2d 1177,
1179 (1990))) (alteration added). See also Blandon v. State, 304 Md. 316, 319, 498 A.2d
1195, 1196 (1985) (“[R]ulesof statutory construction require usto avoid construing astatute
inaway whichwould lead to absurd results.”); Erwin and Shafer, Inc. v. Pabst Brewing Co.,
304 Md. 302, 311, 498 A.2d 1188, 1192 (1985) (“A court must shun a construction of a
statute which will lead to absurd consequences.”); Comp troller of the Treasury v. Fairchild

Indus., Inc., 303 Md. 280, 284, 493 A.2d 341, 343 (1985) (“ A statute should not be construed

The cardinal rule of construction of a statute is to ascertain and carry
out the real intention of the Legislature.

The primary source from which we glean thisintentionis thelanguage
of the statute itself.

In construing a statute, we accord the words their ordinary and natural
signification.

If reasonably possible, a statute is to be read so that no word, phrase,
clause, or sentence is rendered surplusage or meaningless.

Similarly, wherever possible an interpretation should be given to
statutory language which will not lead to absurd consequences.

Moreover, if the statute is part of ageneral statutory schemeor system,

the sections must beread together to ascertain the true intention of the
Legislature.” [Emphasis added.] [Citations omitted.]
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by forced or subtle interpretations.”).

Inthe absence of any legislative history to the contrary, itis clear that the phrase added
during the bill’s progress through the Legislature, was intended to create alternatives.
Merriam Webster’s Collegiate Dictionary, 817 (10" ed. 1998), proffers asits first definition
of theword “or”: “1 — used asafunction word to indicate an alternative <coffee~ tea> <sink
“swim>." The Random House Dictionary of the English Language, 1011 (Unabridged ed.
1983), provides in its first definition: “1. (used to connect words, phrases, or clauses
representing alternatives).” That portion of the complex sentence at issue here that preceded
the use of theword “ or” referenced municipalities, and only municipalities; that portion of the
sentencefollowing the word “or” referenced counties, and only counties. To state otherwise
isto create an unsupportable statement. It isthe equivalent of stating that everything depends
upon what “or” is.

In my view, “or” is“or.”

And | believe the unambiguous language of the statute lends itself to no other
interpretation. Additionally, thereisno available legislative higory that indicates adifferent
interpretation; one that would permit “or” to mean whatever a majority of this Court, from
time to time, determinesit to mean.

The municipality’s zoning and master plans, of necessity, had to be the zoning and
plans described in the statute that preceded the“or.” Up until that point in sub-section (c) in

the statute (therelevant provision of thestatute), the only governmental entities that had been
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mentioned were municipalities. Inother words, the language following the * or” presented an
alternative to what preceded the “ or.” Logically, the clause preceding the “or” referred to a
municipality’s zoning authority or master plans.

That logic, inmy view, isfurther supported by some of the languageof the definitions
section of Maryland Code (1957, 2001 Repl. Vol.) Article 66B, Section 1.00(g)(1) and (2),
which provides a generic definition of the term “plans” in respect to scope of the term in
zoning matters applicable under that article. It provides:

“(g) Plan. — (1) ‘Plan’ means the policies, statements, goals, and
interrelated plans for private and public land use, transportation, and
community facilities documented in text and maps which constitute the guide
for the area’ s future development.

(2) ‘Plan’ includes general plan, master plan, comprehensive plan,
community plan, and the like as adopted in accordance with 88 3.01 through
3.09 of thisarticle.”

Section 3.05, referring to the powers of planning commissionsin respect to a plan, refersto
one plan, with multiple required elements such as a*“land use plan element,” “transportation

plan element,” “community facilities plan element” and so forth. The statute appears to
define and require one plan, whether it istitled a general plan, master plan, comprehensive
plan or the like, that must contain numerous elements. It may be the practice in some
jurisdictions to satisfy the elements of the overall plan, however it istitled in a particular
jurisdiction, by the method of adopting various transportation “plans,” land use “plans” and
the like. Even so, there is only one plan that may incorporate the other plans as necessary

elements of that one plan. Therefore, when Article 23A § 9(c) speaks in one place of
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“current and duly adopted master plan or plans” and in afollowing clause “or if thereis no
adopted or approved master plan, the adopted or approved general plan or plans of the
county,” itisredly referring to the same type of plan —the single overarching plan, however
tilted, of a particular jurisdiction (the municipality’ s plan, if it has one; the county’s, if there
is no municipal plan) that may be comprised of various “plan elements.” If the plans
discussed in the current version of Article 23A 8 9(c) preceding the“or” were meant to be
the county plans, then the subsequent mention of plans following the “or” is redundant and
the provisions preceding the “or” are meaningless. That construction, the one the majority
adopts, is,in my view, incorrect. The better view, the only logical meaning of the language
that modified the statute, is that if the municipdity hasno overall plan or plans at the time
of annexation, then, but only then, is the county plan or plansrelevant. The majority today
holdsthat the law remains asit was before 1975, and in the process bastardi zes the meaning
of the word “or.”

The last change that resulted in the statute in its current form occurred in 1988
Maryland Laws, Chapter 450 (House Bill 667), and it repeal ed and reenacted the datute.
Whereas, the next previousform of the statute had provided in an undivided section that
when a municipality did not have zoning authority or master plans, the new zoning must not
be substantially dissimilar to the previous county zoning “without the express approval” of
the county, the new 1988 statute created a new subsection (c)(2).

The 1988 statute was a direct reaction to our opinion in Northeast, supra. It is
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somewhat difficult to determine where the misinterpretation of the prior 1975 amending
statute began. In any event, a confusing situation resulted from Northeast and the
Legislature’ s attempt to, in essence, reverse our holding. Asl indicate elsewhere, there was
dicta in Northeast that mentioned the language that had been originally contained in the
statutesprior to 1975. Inthe Northeast case, the municipality had obtained county approval
and our opinion was framed in that context — a presumption that county approval was
necessary and was obtained. In that context, our discussion of the 1975 statute as dicta,
contained this statement (indicated by our bolding):

“By ch. 613 of the Acts of 1975, the General Assembly again
amended § 9(c) to allow ‘substantially different’rezoning ofannexed land
withoutregard to thefive-year limitation, if the municipality obtained the
express approval of the appropriate county. As amended, therefore,
nothing in 8 9(c) purports to preclude a municipality from rezoning annexed
land when, as here, itobtainsthecounty’ s expressconsent. ... But nothing in
$ 9(c) eliminates the requirement that the municipality comply with the
pertinent provisions of Art. 668, and with its own charter, when it engages in
the process of zoning newly annexed land.”

Northeast, 310 Md. at 29, 526 A.2d at 968 (emphasis added) (footnote omitted). The
italicized language, not the bolded language, was our holding. It was, however, the initial
bolded statement, the dicta, that has contributed to the continuation of that statute being
misconstrued. We failed to recognize in 1988, just as the majority fails to realize in the
present case, that the 1975 change, in essence, made municipal zoning paramount if a city

had zoning, and that the county zoning consideration under the 1975 statute was merely an

alternate that applied only when a municipality did not have zoning and mager plans. We



were not asked to construe that part of the 1975 amendment in Northeast. We assumed that
county approval was required because it had actually been obtained in that case.”® Our focus
was not on county approval . We focused, instead, on whether zoning upon annexation had
to comply with the change/mistake rule or whether it constituted original zoning. In that
context thewholeissue of whether county approval wasrequired was completely irrelevant.

Local governments, prior to Northeast, had always assumed tha the first zoning
classification upon annexation was original zoning and that the “change/mistake” rule did
not apply. Inthe Court’s opinionin Northeast, we held the“ change/mistake” ruleto apply,
which led to the Legislature’ s attempt to modify our Northeast holding, but only asrelevant
to the applicability of the “ change/mistake” rule and the character of theinitial zoning upon
annexation.

The new 1988 paragraph (c)(2), in my view, only provides an exemption from the
provisions of the “change/mistake” rule found in Article 66B § 4.05 and only in those
instances where county approval is necessary, and obtained. Otherwise, it does not apply
because the municipal zoning upon annexation isoriginal zoningin thefirst instance, albeit,
as| havenoted, itisarequest foralocal map amendment made simultaneously, as permitted,
with arequest for annexation. If the county zoning was, in such instances, the applicable

zoning, any change upon annexation would not be original zoning, and the

2%0On February 4, 1986, the Cecil County Commissioners passed a resolution
approving the proposed zoning changes.” Northeast, 310 Md. at 23, 526 A.2d at 965.
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“change/mistake”rule would apply. The purpose of the 1988 statute was to make crystal
clear that the " change/mistake” rule did not apply to the zoning of annex ed property because,
as the municipality’ s zoning applied, it was original zoning and not a change in zoning. Its
only purpose was to negate this Court’ s holding in Northeast that the “change/mistake” rule
applied in annexation situations because it was a change from prior county zoning.

It appears clear to me that the intention of the Legislature in 1975 was to restrict, for
aperiod of five years, rezoning of annexed land by a municipality with planning and zoning
authority and master plans, from itsinitial original zoning upon annexation. Intheevent that
the annexing municipality did not have zoning authority or did not have master plans and
planning, then, and onlyinthat event, the provisionsrel ating to the prior zoning in the county
would be applicable. In either event, the annexed land’ s zoning would remain stable for a
periodof fiveyears. Subsequent amendments have not, in my opinion, reordered that focus.
My perception, | respectfully suggest, isfurther supported by a consideration of the relevant
statutes concerning charter counties' relationshi ps with zoning and planning generally.

Maryland Code (1957, 2001 Repl. Vol.) Article 25A, Section 5, Express Powers,
Paragraph (X) Planning and Zoning, enumerates certan zoning powersfor countiesinwhich
it is applicable. Sub-paragraph (v)1 and 3 provide

“(v) The powers granted to the county pursuant to this paragraph shall
not be construed:

“1. To grant to the county powers in any substantive area not otherwise
granted to the county by other public generd or public local law;
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“3. To authorize the county or its officers to engage in any activity

which is beyond their power under other public general law, public local |aw,

or otherwise. .. .”

These limiting provisions are not found in any of the other twenty-nine express powers
enumerated in the Express Powers Act. Only zoning powers are so limited.

Maryland Code (1957, 1997 Repl. Vol.) Article 28, Title 7, Maryland-Washington
Regional District (sometimesreferredtoastheRegional District Act), Section 7-105, Powers
restricted in municipalities in M ontgomery County, provides in sub-section (b):

“ Except as provided by agreement under this section, neither the Commission

nor the Montgomery County Planning Board nor the district council may

exercise any planning or zoning power or jurisdiction within any municipal

corporation that existed as of June 1, 1957, asprovided under subsection (a)

of this section. A municipality that incorporates after June 1, 1957 may not

exercise planning, zoning, or subdivision power unless expressly provided for

in this article.”

Rockvillewasan incorporatedmunicipality priorto 1957. A ccordingto theRockville
office contacted by thismember of the Court, Rockvillewasfirst incorporated in either 1802
or 1803. UnlessRockville hasagreed otherwise, thezoning powersof Montgomery County,
i.e., the District Council, in respect to areas within the boundaries of Rockville, including
post-annexation boundaries, are limited to the provisionsof sub-section (i), which statesthat

“The Commission or the Montgomery County planning board . .. may submit

recommendations to any municipal corporation with respect to any planning

or zoning action . . . and the recommendation . . . shall be incorporated as a

part of the record of the action by the municipal corporation.”

This Court was not made aware of any agreement that exists that divests the City of

Rockville of its zoning powers. A ccordingly, in respect to zoning matters within its
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boundaries and jurisdiction, itis bound by the requirements, and only the requirements, of
Article 66B.

We stated in Laurel, 262 Md. at 179, 277 A.2d at 266, also a caseinvolving
annexation and zoning under predecessor statutes to those at issue here:

“A reading of sections 9(c) and 19(p) as they were originally enacted, coupled

with the amendment added to each section in 1957, indicates that the

Legislature intended to protect the zoning rights of municipalities having a

planning and zoning authority and to extend their jurisdiction into areaswhich

the municipality annexed or had authority to annex.”

As to the five-year provision, I, likewise, see no other purpose for the 1975
amendment, other than to grant primacy to an authorized municipality’ s current zoning upon
annexation, and only reserving a consideration of prior county zoning to those situationsin
which municipalities have no zoning authority or master plans. The interest of the State is
that newly annexed lands conform with the zoning inthe particular district. If a municipality
has no zoning, the State’ sinterest isthat the land retain the zoning it previously had. In other
words, for a period of fiveyearsthe State desiresthat the property be zoned. Itsinterestsare
served regardless of which entity’s zoning isimpressed upon the newly annexed land.

| would hold that when amunicipality has planning and zoning authority, and hasduly
adopted and appropriate master plans, the prior county zoning and county approval of
annexation zoning is not relevant. Moreover, theinitial municipal zoning upon annexaion

generally, isoriginal, piecemeal zoning. The municipality, however, islimited in respect to

changing the original zoning it first imposes on newly annexed land for a period of five
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years.

| emphasize again thatit is my view that under the statute, when municipalities have
zoning authority and have adopted and approved master plans, the County, has no power to
impose conditions. A municipality’ sdesiresin such instances should not be held hostage to
county approval. Under the governance scheme in Maryland, a municipal corporation is not
subordinate to county government, nor isamunicipal corporation required to be subservient
to the wishes of acounty. Municipalitiesget their power directly from the State government.

In any event, the County Council for Montgomery County, sitting as the District
Council for the relevant portion of the M aryland-Washington Regional District in
Montgomery County, approved of the annexation by Resolution No. 14-57, dated February
23, 1999, but conditioned its approval on the city prohibiting “retail use of the site, except
for agasolineservicestation.” Thereafter, Rockville entered into an Annexation Agreement
with the property owner that provided, asrelevant here, in awhereas clause that “the Ow ners
and the City agree that the annexation of the subject property should be made subject to the
conditions set forth in Resolution No. 14-57 of the Montgomery County Council as
hereinafter set forth.” The annexation agreement then contained several conditions,
including the provision imposed by the County, that no retail uses other than a “gasoline

service station,” could be conducted on the premises?® The annexation agreement was

2L AsJudge Harrell correctly points out, even with the prohibition against other retail
uses, there are, according to the use provisions of the Rockville zoning statutes, numerous
(continued...)
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executed between the property owners and Rockville on July 20, 1999. The actual
annexation resolution was enacted on July 26, 1999 and, pursuant to statute, was to be
effective forty-five days thereafter.

A zoning ordinance, imposing I-1 zoning on the annexed property, was finally
approved on August 2, 1999, by the passage of Ordinance No. 10-99. Asrelevant to the case
at bar, zoning ordinance No. 10-99 provided in certain w hereas clauses:

“WHEREAS, by Resolution No. 14-57, the County Council for Montgomery

County ... approved City of Rockville Annexation Petition No. ANX97-0124,

and its rezoning from the County’s I-2 zone to the City’s |I-1 zone, under
certain conditions; and

“WHEREAS, the Mayor and Council of Rockville, having fully considered the
matter, has determined to place the annexed property in the City’s 1-1 zone,
under certain conditions to be set forth in an annexation agreement . .. ."
The actual enactment clause of the zoning ordinance made no further reference to the
conditions imposed by the annexation and zoning arrangement with the County.
Inthiscaseit was ultimately determined by Montgomery County that thel-1 District,
thecity’ sheaviest indudrial district,was not substantially the sameasthe County |-2 District.
If there were no “approval” exception to the annexation statute, and if that “approval”
provisionapplied (which, in my view it should not ) even when municipalities have planning

and zoning authority and master plans, it would mean tha the City of Rockville could never

annex into the County where the property was county-zoned 1-2. Any County could then,

(...continued)
other uses permitted either as of right or by special exception in the -1 zone.
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by structuring its zoning ordinances to conflict with the city ordinances, be able to
comp letely stymie the annexation process. Asweindicatedin Laurel, 262 Md. at 179, 277
A.2d at 266, and supra, the State’ s scheme appears to encourage municipal annexations.

“A reading of Sections9(c) and 19(p) astheywere originally enacted, coupled

with the amendment added to each section in 1957, indicates that the

Legislature intended to protect the zoning rights of municipalities having a

planning and zoning authority and to extend their jurisdictioninto areas which

the municipality annexed or had authority to annex.”
| am unaware of any change in the Legislature’ s intent in the matter of annexation and the
majority points to none.

The correct interpretation of the stated provisions of Article 23A § 9, that | discussed
and noted at the inception of thisportion of the dissent, especially whereit refersto qualified
municipalities having exclusive zoning jurisdiction over annexed cases, isbuttressed by the
inclusionelsewhere of similar provisionsin Maryland Code (1957, 2001 Repl. Vol.), Article
23A, Section 19, which deals primarily with the procedures for annexation. Section 19(s)
restatesthat “where any areaisannexed to a municipality authorized to have and having then
aplanning and zoning authority, the said municipdity shall haveexclusive jurisdiction over
planning and zoning . .. .” The propostion that counties somehow retain some level of
relevance to municipal zoning is inconsistent with the use of the word “exclusive.”
Moreover, the thrust of the statutes, even under their former language, appearsto attempt to

encourage and further the enlargement of municipal boundaries by annexation. To read the

last clause of the relevant portion of section 9(c)(1) to mean that upon annexation the
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annexed property’s zoning must be substantially similar under all circumstances to the
previous zoning in the County ignores, as| have repeatedly noted, the use of the disjunctive
“or,” and makes some of the prior language, and other language elsewhere, relating to
municipalities having “exclusive” jurisdiction if they have their own planning and zoning
processes, completely meaningless.

Rockville has, in my view, expressly authorized conditional zoning by ordinance
consistent with the power granted to it by the State. The conditionimposed isnotin conflict
with the State statute or Rockville’s ordinance. Accordingly, to the extent the condition
constitutes*“ conditional zoning,” it would beauthorized “ conditional zoning” and, therefore,
would be valid.

II. Conclusion

My last comments concern the result that occurs by reason of the holdings that the
majority renderstoday. Because of it’ sholding, the mgjority actually isplacing this property
(and any property involved in annexation) in limbo. It is, according to the majority, still
zoned County I-2. That holding, that upon zoning at the time of annexation municipal
property remainsin county zoning districts, will apply to all future annexations anywherein
Maryland. In many other municipal annexations, not just the present one, annexed property
may remain designated in county zoning districts for up to five years even where the

municipality has had its own zoning for decades. Nonetheless, such property remains

annexed to, and is accordingly, within the city, in this case Rockuville.
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Doesthe zoninginspector (or equivalentenforcement official) of M ontgomery County
enforce the county zoning requirements in the area annexed to the city? If so, how does he
have any power to enforce anything relating to zoning in respect to parcels in Rockville,
which the State says has “exclusive” zoning powers withinits boundaries? Conversely, how
does the zoning inspector of Rockville enforce a statute or zoning district classification that
does not exist within the municipality? When the county zoning administrator takes an
alleged violating property owner before one of its administrative bodies or into court the
defendant will allege that he is within the city and thus cannot violate a county zoning
ordinance’s district classification because the municipality’s zoning power is, under State
statutes, exclusive. If such aproperty owner istaken before the city’s administrative bodies
or to court by the city zoning inspector, the property owner will allege that the city zoning
inspector has no authority to prosecute violations of county statutes and county district
classificationsand that heisviolating no municipal ordinance. Asimportantly, how does a
property owner in the annexed area seek variance or special exception relief from the
constraints of the county 1-2 classification? Does he or she apply to the authoritiesin the
county in respect to property notwithin county jurisdiction becauseitis® exclusively” within
thejurisdiction of the city? Does he or she apply to the authoritiesin the city for relief from
the constraints of a zoning district not in the city’s zoning classifications? If it can ever be
figured out who to apply to for relief, which entity' s procedural requirements control? If the

county’ s ordinance says re-applicaionsfor relief after a denial of a request must wait two
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years and the city’ s ordinance says one year, how long does the applicant have to wait? If
it is claimed that the provisions of the county -2 district, in relation to aparticular parcel in
annexed territory, constitute a unconstitutional taking, which governmental entity is sued?
The county or the city? Which one is ‘taking’ it. There may well be many other
irreconcilable situations? Not only are the interpretations of the majority, in my view,
incorrect, the result, by any reasonable standard, is, | suggest, clearly absurd. To go where
the majority’ s opinion on thisissue takesthiscourtis, in my view, to ignore any reasonable
interpretation of the words “or” and “exclusive.”

For all the reasons expressed herein, | would reverse the holding of the Court of

Special Appeals. Chief Judge Bell joinsin this dissent.



