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This case has its roots in the brutal nmurder of fourteen-year-
ol d Jacoby (“Coaster”) Fagan. A jury sitting in the Grcuit Court
for Harford County convicted Akil Jabari Roebuck, appellant, of the
first degree nurder of Fagan, as well as the use of a handgun in
the commi ssion of a felony or crine of violence. Upon conviction,
the court sentenced appellant to life inprisonnent as to the nurder
charge, and inposed a consecutive five-year sentence for the
handgun of f ense.

On appeal, we have been asked to decide whether the circuit
court erred in barring appellant fromintroducing into evidence a
statenent made by appellant’s cousin, Rolston Janes, Jr., a co-
def endant who was tried separately for Fagan’s nurder. Appellant
clainmed that Janmes’ s statenent, which was incrimnating as to Janmes
and arguabl y excul patory as to appellant, constituted a declaration
agai nst penal interest. Although the State had already relied on
Janmes’s statenment at Janes’s nurder trial, it objected to
appellant’s use of the statenent. Finding the statenent
unreliable, the trial court sustained the State’ s objection.

Roebuck presents three questions to the Court, which we have
reordered and reworded:

. Under Maryland Rule 5-804(b)(3), did the trial court

err in barring defense counsel from introducing a

decl aration agai nst penal interest that was nmade by an

unavai |l abl e co-defendant, which was excul patory as to

appel I ant ?

1. Didthe trial court err in admtting into evidence

enl arged col or aut opsy phot ographs depicting the victims
I njuries?



I11. Notw thstandi ng appellant’s consent and wai ver of
any conflict, did the trial court err in allowng an
attorney to represent appellant when that sanme |awer
previously represented an alleged acconplice in the
murder, who testified for the State i n exchange for a nol
pros of the charges against him

For the reasons that follow, we answer “yes” to Question I.
Therefore, we shall vacate the judgnent of conviction and renand

for further proceedings. For the benefit of the parties and the

court on remand, we shall also address Question Il. Despite the
interesting issue raised by appellant in Question IIl, we decline
to address it, because it surely will not resurface on remand.

FACTUAL SUMMARY

Fagan was savagely nurdered on January 27, 2000. Early that
norning, a group of young nmen spotted Fagan on Magnolia Road in
Harford County, with blood in the snow around him The victi mwas
transported to Shock Trauma, where he died from massive injuries
that included thirty-one stab wounds, eighteen cutting wounds, and
t hree gunshot wounds to the head.

John MIler, Jr., Rolston Janes, Jr. (“Bible”), and appell ant
were charged with Fagan’s nurder. Al three were friends, and
Janes and appellant are also cousins. At the tine of the nurder,
appel lant was nineteen years old. In exchange for Mller’s
cooperation, the State subsequently nol prossed the charges agai nst
him Janes was tried separately; by the tine of appellant’s trial,
he had been convicted of Fagan' s nurder.

Fol | ow ng appel l ant’ s arrest on February 7, 2000, Roebuck gave
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a recorded statenment to Sergeant Jason Merson of the Maryl and State
Police. In the statenent, Roebuck said that he entered the woods
with Janmes and the victim while M|l er remained behind in the car.
According to Roebuck, Janmes cut Fagan’s throat and stabbed him
repeatedly. Although Roebuck admitted that he handed the gun to
Janmes at James’s request, appellant clained that Janes was the one
who shot the victim?!?

On February 8, 2000, Sergeant Merson also took a custodial
statenent fromJanmes. According to Janes, on the night of Fagan's
nmur der, appellant, Fagan, and MIller were all at his house when
“sparks start[ed]” between Fagan and James. Fagan got up and sat
by his coat, which “concerned” Janes because Janes knew t hat Fagan
had a gun in his coat. Janmes recounted: “I went over in his face
and got close and [said] do not sit beside your coat in ny house
di srespecting nme |i ke that when I know what you got in your coat.”
Janmes clained that he (i.e., Janes) was “high and drunk” at the
time. To clear his mnd, Janes suggested that the four “go out” to
“have fun,” and so the group left to see some girls. Janes
recalled that, at sonme point, he *“just snapped, just snapped and
got real tired of it.”

According to James, he told Mller to stop the car near a

wooded area. Then, Janes and the victimexited the vehicle. Janes

' For strategic reasons, appellant elected not to pursue his
notion to suppress his statenent.
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al so stated: “l was there, | could see nyself doing it but I was
beggi ng nyself to stop. | was begging literally begging nmyself to
stop.”

The follow ng colloquy during Janes’s interrogation is also
rel evant:

[ MERSON] : Ckay and then what happened[ ?]

[JAMES]: The only thing | cantell youis | remenber Akil

[ Roebuck] tapping nme on ny shoulder and hitting ne and

beating me and telling ne to stop.

[ MERSON] : Akil, Akil was?

[ JAMES]: Begging ne to stop.

[ MERSON]: Did you have a knife?

[ JAMES]: Unh, huh.

[ MERSON]: Was it your knife?

[ JAMES]: Unh, huh.

[ MERSON]: Ckay. Alright, um so the next thing you
remenber is Akil tapping you on the shoul der and trying
to get you to stop?

[JAMES]: Actually he wasn’'t tapping ne. He was
physically telling me to stop.

[ MERSON] : Okay were you stabbing Coaster at that tinme?
[JAVES]: | can’t really tell you.

[ MERSON] : Who had a gun?.... Did you take the gun away
from Coaster?

[ JAMES] : Uh, huh.

[MERSON]: ... [Um but you don’t know if you kept the
gun or [appellant] had the gun?
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[JAMES]: Al | can really tell you Il wsh | could tell

you nore but all | can tell you is that | wasn't there
... mentally.... To me it’s, to ne it don't really
happen[.] [I]t’s still like a blur.

* * %

[MERSON]: Did Akil stab Coaster? Are you saying you
don’t know?

[JAMES]: Like l toldyou, I, | really can't tell you from
t he poi nt where he was....

* * %

[ MERSON] : Okay do you renenber having the gun? Do you
renenber shooting Coaster? Either you did it, AKkiel
[sic] didit, or John [MIller] did it?

[ JAMVES] : [l naudi bl e] don’t know what happened.

* % %

[JAMES]: | knowwhat | did. Likel told youl could have

seen nyself but it was just |ike nme begging nyself to

stop and just by ne just blocking out and just saying

pl ease stop.

[ MERSON]: Did you see yourself fromthe outside what was

going on? Did, fromwhat you saw from the outside did

[AKil] or [MIler] have any part in the killing of [the

victim? You have to speak up.

[ JAMES] : No.

[ MERSON] : Okay. It was just yourself that you saw?

[ JAMES]: Basically.

By the time of appellant’s trial in August 2001, Janes had
al ready been convicted of Fagan’s nurder, and Janes’s case was
pendi ng on appeal. As a result, by letter dated August 13, 2001,

Janmes’ s attorney advised appellant’s counsel that, “if called to

testify, [Janes] wll invoke his Fifth Amendnent privilege,”
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because Janmes’ s convi cti on was pendi ng on appeal. Therefore, it is
undi sput ed that James was not avail able as a witness at appellant’s
trial.

As anticipated, MIller testified for the State at appellant’s
trial. He recounted that he was with Fagan and appellant at
Janmes’s home on the evening of January 26, 2000, drinking and
snmoki ng marijuana. Later that evening, they left in a car to “see
girls.” Mller, who was the driver, recalled that Janes and Fagan
di sagreed about who was going to sit in the front seat, but Fagan
prevail ed. According to MIler, as he was driving, Janes “reached
up in front of him had a knife in his hand, put the knife to
Fagan’s throat and took [Fagan’s] gun.” MIller also stated that
Janes asked Fagan, “How does it feel to knowthat this is the | ast
ni ght that you have on earth?” Then, at Janes’s direction, Mller
stopped the car in a wooded area. At that point, Janmes exited the
car, pulling Fagan with him James also told appellant to join
hi m As James, Fagan, and appellant headed towards the wooded
area, MIler lost sight of them About five to ten mnutes |later,
appel  ant and Janes returned, w thout Fagan. According to Mller,
James had the gun and his hand was bl eeding. Wen MIler inquired
about Fagan, Janes replied: “He's gone.” During the ride to
Janes’s apartnment, MIller noted that appellant did not say
anyt hi ng.

MIller also said that, a few days |ater, James asked himto



“get the gun,” and told himwhere to findit. MIller and appell ant

retrieved the weapon and decided to “get rid of the gun.”
Accordingly, they gave the gunto Mller’s friend, fromwhomit was
| ater recovered by Sergeant Merson.

At trial, the State introduced appellant’s statenent through
Ser geant Merson. Then, during the cross-exam nation of Merson
def ense counsel sought to elicit James’'s statenent, claimng that
James was unavailable and that his statenment constituted a
decl aration agai nst penal interest, adm ssible under Maryl and Rul e
5-804(b)(3). Following the State’s objection, a bench conference
ensued at which defense counsel argued vigorously that Janmes’s
statenent was adm ssi bl e. Pointing to the fact that Janmes’s
statenent was a recorded, custodial statenment provided after Janes
had been advi sed of his constitutional rights, appell ant mai ntai ned
that the trustworthiness of Janmes’s statenent had been sufficiently
est abl i shed.

The State countered that James’s statenent was inadm ssible
because it was a constitutionally protected statenent. The
prosecutor reasoned that because Janes properly invoked his
constitutional right not to testify at appellant’s trial, Janmes
al so had the right to prevent appellant’s “back door” use of his
statenment. G ven Janes’s valid assertion of his Fifth Amendnent
privilege, the State clained that appellant should not be all owed

to circumvent Janes’'s lawful exercise of his constitutional



privilege by introducing his statenent through the police.
Conceding that the State had introduced Janes’s statement into
evidence at Janes’'s trial, the prosecutor neverthel ess insisted
that it had done so wthout violating Janmes’s constitutional
rights. The prosecutor said: “The law allowed us to bring it in.
We did not abridge any Constitutional rights of M. Janes to bring
that statenent in at trial.”
Further, the State argued:

Inthis case, thisis not [Janes’s] trial and he has
exercised his Constitutional right. Maybe defense
counsel doesn’t like that they can’t nmake hi mcone i n and
testify but he has a right to do that. They want to go
t hrough t he back door and bring his statenment in any way
W t hout his presence.

What Fifth Armendnment protection has M. Janes been
given in that case? None. You have a right not to

testify. If you don’t want to testify, the heck with
you, we'll let sonebody else testify in your place and
tell us what you said. VWhere is his Constitutional

protection? There is none.

They are asking you to go through the back door and
circunvent the Constitution and bring this evidence in
this trial because the defense wants the jury to hear it
and for no other reason.

The follow ng discussion at the bench is also pertinent:

[ THE PROSECUTOR]: M. Janmes has a Constitutional right,
a Fifth Amendnment right. The Bill of Rights of the
Constitution which the defense attorneys are always
hammering the State with saying, M. Janmes, you nade
statenents, you said these things to a police officer, we
want you to cone to court and tell us what you told that

police officer, and M. Janes has said, no, |I'm
exercising nmy Constitutional right not to have to do
t hat .

Where is M. Janes’ protection? Were is there any
validity to the right if we say, okay, go back there and
sit down again, we'll have sonebody else cone to court
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and tell us the words that you said to Sergeant Merson?
Were is the protection of the Constitution there?

| don‘t think the Fifth Amendnent allows his
statenents to cone in through the back door because he
i nconveni enced the defense by exercising his rights,
regardl ess of what the contents of those statenents may
be.

The statenent was made it should come in because it
Is a statenment against his penal interest. That it may
be. It is <clearly hearsay. Let’'s start wth the
propositionit is inadm ssible because it is hearsay. The
Def endant squeezes it in under that exception. The only
reason we have that exception is because normally the
reason for the hearsay rule is to keep out testinony or
docunents that are not credible [sic]. First of all, it
is inherently credible. Therefore, it shouldn’'t cone in.
Again, it made no difference in this case; it is hearsay,
it should not conme in. \Wether Your Honor thinks it is
probably inherently credible --

THE COURT: Isn't it one of the exceptions to a hearsay
rul e?

[ THE PROSECUTOR]: That is regardl ess. W have to cone
back to the fact it is constitutionally protected and he

exercised his Constitutional rights. VWere is the
nmeani ng of the Fifth Amendnent which we all want to stand
behi nd?

If we go to M. Janes, M. Janes, we want come to
court and tell us, it is hearsay and inadm ssible, we
want you to conme to court and tell us what you told
Sergeant Merson, he says, no, | don't want those
statenments com ng out, | have a Constitutional right not
to do that and |I’mexercising that right, the heck with
you, we’'ll have sonebody else do that; where is the
Constitutional protection there?

The court was understandably puzzled by the State’s position
as to Janmes’s exercise of his Fifth Arendnent privilege, noting
that the State was “m ssing the point on the constitutional issue.”

The court al so acknow edged that, to Janes’s “consternation,” the



State had used Janmes’s statenment against Janes at his trial
Nevert hel ess, because the court was not satisfied that the
statenent was sufficiently corroborated so as to render it
trustworthy, the court concluded that Janes’s statenment was
inadm ssible as a declaration against interest.? The court
reasoned:

The Court has heard argunent and, of course, thisis
governed conpletely by Maryl and Rul e 5-804.

The Court certainly agrees with the defense on the
proposition that the declarant is unavail able. That has
been shown through Defense Exhibit 1. So, we satisfy
that. The Court disagrees conpletely with the State’'s
argurment. | just think it mssed the point conpletely.

So we get to the issue, and the Court has not
resolved the issue.... [T]his is governed by 5-804(b)(3).
O course, the last portion of that rule is exactly what
we're dealing with here; that is, a statenent tending to
expose the declarant, which would be M. Janes, to

crimnal liability, which his statenent certainly did,
and offered to excul pate the accused, which is exactly
what is going on here, is not admssible unless
corroborating circunstances clearly indicate the

trustworthiness of the statenent. That is the issue is
whet her we do have corroborating circunstances which
clearly indicate the trustworthi ness of the statenent.

I think the old |aw school exam on this is where
sonebody has been caught red handed with [his] brother,
in this case their cousin, and they know they are going
down the river so they take the entire hit and nmake a
statenent that is inculpatory to thembut that excul pates
the fam |y menber. | think that is given as the exanple
of why you need the extra corroboration. So, this rule
really restates the earlier cases.

2 Al t hough Janes’s statenent was not adnmitted in evidence, it
was marked for identification as a defense exhibit and is i ncluded
in the record.
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So, in order to analyze this to that portion of the
anal ysis, that is do we have corroborating circunstances

that clearly indicate the trustworthiness, | think for

that in fairness to the defense | need to review that

statenment. | know | tried the case, but | don't know.
* * %

Once again, this court believes that this issue is
governed by Maryland Rule 5-804(b)(3). Once again for
the record, the issue is dealt with which states, A
statement tending to expose the declarant to crim nal
liability and offered to excul pate the accused is not
adm ssi ble unless corroborating circunstances clearly
indicate the trustworthiness of the statenent.

So, certainly I do find that we get down to this
poi nt that the declarant is unavail able. | don’t buy
into the Constitutional argunments of the State. What
we're dealing wth is are there corroborating
circunstances that clearly indicate the trustworthiness
of the statenent. It is argued by the defendant that the
Def endant’ s apologies at the very end, his enotional
makeup at that point indicates the trustworthi ness and
that shoul d be the trustworthy circunstances. Wth that,
as we all know, | came out and asked for the statenent so
I could read through the entire statenent.

O course, we do start off with the individuals, the
decl arant and the accused, being cousins. The evidence
in this case is that they are cousins and that they are
very close. 1In the statenent itself we have M. Janes
stating that he was not there nentally, it is like a
blur. At one point inthis he didn’t knowif John was in
the car or not. He says nost of it is a big blur. At
one poi nt he says he doesn’t know what happened. At one
point in this, as it relates to Akil and they were
asking, | think Sergeant Merson was asking M. Janes
about a gun and he says | don't want him to get in
trouble. 1t is only when they say he already verified it
that he then admts. So, in the statenent itself he
indicates his attenpt and desire not to get the accused
in trouble.

So, when | take a look at all of that, | don't feel
that there are corroborating circunstances which clearly
indicate the trustworthiness of the statenment. On that
basis, | wll sustain the State’s objection to questions
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as it relates to getting in the statenment of M. Janes.

At one point in here in discussing the incident he kind

of goes both ways. At one point he doesn’t know and it

is not clear. But then, of course, which is why the

defense would like this this [sic] in, he very clearly

t hen says M. Roebuck did not participate inthe killing,

but in an earlier part he is saying he doesn’t know what

happened, he is not clear. He says | know what | did.

So, on that basis the Court finds the |ack of
corroborating ci rcunst ances to clearly I ndi cat e
trustworthiness....

We shall include additional facts in our discussion.

DISCUSSION
I.

Appel l ant contends that the trial court erred by precluding
him fromintroducing Janes’s statenment into evidence. He argues
that, because Janes was unavail able, and Janmes’s statenent was
sufficiently corroborated, it was adm ssi bl e under Maryl and Rul e 5-
804(b)(3) as a declaration against penal interest. Theref ore
Roebuck asserts that the court erred in finding that the
decl aration was “unreliable.”

The State counters: “Wether statenents are sufficiently
reliable to justify adm ssion under the exception at issue is a
factual determnation that falls wthin the trial court’s
di scretion.” Accordingly, it mintains that the trial court
nei ther erred nor abused its discretion.

We Dbegin by setting forth the text of Miryland Rule 5-
804(b) (3).

Rule 5-804. Hearsay exceptions; declarant unavailable.
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(b) Hearsay exceptions. The follow ng are not excl uded
by the hearsay rule if the declarant is unavailable as a
Wi t ness:

(3) Statenent against interest. A statenment which was at
the time of its making so contrary to the declarant’s
pecuni ary or proprietary interest, so tended to subject
the declarant to civil or crimnal liability, or so
tended to render invalid a claimby the decl arant agai nst
another, that a reasonable person in the declarant’s
position would not have made the statenent unless the
person believed it to be true. A statement tending to
expose the declarant to criminal liability and offered to
exculpate the accused 1s not admissible unless
corroborating  circumstances clearly  indicate the
trustworthiness of the statement.

(ltalics added).?®

The hearsay exception in issue seeks to “bal ance ... the need
for evidence to ascertain truth and the exclusion of untrustworthy
evi dence.” State v. Anderson, 416 N.W2d 276, 280 (Ws. 1987); sece
Chambers v. Mississippi, 410 U.S. 284, 302 (1973) (“Fewrights are
nore fundamental than that of an accused to present witnesses in
his own defense.”). In order to adnmit a hearsay statenent under

Rule 5-804(b)(3), the trial court nust determne that: 1) the

> The Maryl and rul e concerning statenents against interest is
derived fromthe conparable rule contained in the Federal Rules of
Evi dence. Gray v. State, 368 Ml. 529, 542 n.9 (2002). Therefore,
in our analysis, we shall refer to various federal cases that have
interpreted the federal rule. See Beatty v. Trailmaster, 330 M.
726, 738 n.8 (1993) (stating that when a Maryland rule is derived
froma federal rule, judicial interpretations of the federal rule
by the federal courts are persuasive as to the neaning and
application of the Maryland rule); see also Derry v. State, 358 M.
325, 348-49 (2000).
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decl arant’s statenent was agai nst his or her penal interest; 2) the
declarant is an unavailable wtness; and 3) corroborating
circunstances exist to establish the trustworthiness of the
statenment. United States v. Garcia, 897 F.2d 1413, 1420 (7' Gr.
1990); United States v. Harrell, 788 F.2d 1524, 1526 (11'" Cr.
1986); United States v. MacDonald, 688 F.2d 224, 232-33 (4" Cir.
1982), cert. denied, 459 U.S. 1103 (1983); United States v. Mock,
640 F.2d 629, 631 (5'" Gir. 1981).

In this case, the State does not dispute that Janes, the
decl arant, was unavailable within the neaning of M. Rule b5-
804(a)(1); that rule defines unavailability to include a decl arant
who “is exenpted by ruling of the court on the ground of privilege
fromtestifying concerning the subject matter of the declarant’s
statenent.” Nor does the State chall enge appellant’s claimthat
the declaration was against Janes’ s penal interest. See United
States v. Wilkus, 875 F.2d 649, 654 (7'" Cir.), cert. denied, 493
U.S. 865 (1989); United States v. Candoli, 870 F.2d 496, 509 (9'"
Cr. 1989). Therefore, the central issue here involves the
sufficiency of the corroboration and trustworthiness of the
st at ement .

“The burden is on the proponent [of the statenment] ‘to
establish that it is cloaked with ‘indicia of reliability [,
whi ch] neans that there must be a showing of particularized

guarantees of trustworthiness.’” West v. State, 124 M. App. 147,
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167 (1998), cert. denied, 353 MI. 270 (1999) (quoting Simmons v.
State, 333 M. 547, 560, cert. denied, 513 U S. 815 (1994)). A
trial court’s determ nation of whether a statenent is sufficiently
trustworthy to justify admi ssion as a declaration against penal
interest is largely a factual determ nation. See Powell v. State,
324 M. 441, 453 (1991); Wilkerson v. State, 139 Ml. App. 557, 576-
77, cert. denied, 366 M. 249 (2001); wWest, 124 Mi. App. at 166;
see also Garcia, 897 F.2d at 1421; United States v. Briscoe, 742
F.2d 842, 846-47 (5" Gir. 1984). Utimtely, however, whether to
admt such a statenment calls for the exercise of discretion by the
trial court. Wwilkerson, 139 M. App. at 577; west, 124 Md. App. at
166.
The corroboration requirenent serves to deter “crimna

acconplices fromfabricating evidence at trial.” United States v.
Camacho, 163 F. Supp. 2d 287, 299 (S.D.N. Y. 2001). As the Camacho

Court aptly observed, “[t]he requirenent of corroboration is easy

enough to state in general terns,” but gives rise to “sone
uncertainty with respect to its particular application.” Id. at
300. Indeed, the precise paraneters of sufficient corroboration

are not entirely clear. Although a defendant generally nust prove
that “there are clear indicia of reliability” to neet the
requi renent of trustworthiness, Camacho, 163 F. Supp. at 302, there
is no litnmus test that courts nust follow to establish adequate

corroboration or trustworthiness. See Idaho v. Wright, 497 U.S.
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805, 822 (1990) (“We therefore decline to endorse a nechani cal test
for determning ‘particularized guarantees of trustworthiness’
under the [Confrontation] C ause.”).

Thus, sone courts have said that only “some corroborative
evidence of the content of the hearsay statenent” is required.
See, €.0., Anderson, 416 N.W2d at 279 (invol ving a decl arant whose
statenments exculpated the declarant’s brother, who was the
defendant in the case, and i ncul pated the decl arant; the court held
that “the standard of corroboration is corroboration sufficient to
permt a reasonable person to conclude, in light of all the facts
and circunstances, that the statenent could be true”); see also
Garcia, 897 F.2d at 1421. Yet, others have adopted a nore
stringent standard, requiring corroboration that “solidly” or
“clearly” denonstrates the trustworthiness of a statenent agai nst
interest. See, e.Q., United States v. Satterfield, 572 F.2d 687,
693 (9" Cir.) (“[T] he corroborating circunstances nust do nore than
tend to indicate the trustworthiness of the statenent; they nust
clearly indicate it.”), cert. denied, 439 U. S. 840 (1978); United
States v. Barrett, 539 F.2d 244, 253 (1%t Cr. 1976) (“[We woul d
not read the standard of trustworthiness as inposing a standard so
strict as to be utterly unrealistic.... On the other hand, there
is no question but that Congress neant to preclude reception of
excul patory hearsay statenents against penal interest unless

acconpani ed by ci rcunst ances solidly indicatingtrustworthiness.”).
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Several Maryland cases have elucidated the issues of
corroboration and trustworthiness. In State v. Standifur, 310 M.
3 (1987), for exanple, the Court of Appeals considered the
reliability of a declaration against penal interest nmade by an
unavai l abl e declarant, offered by the State agai nst the accused in
acrimnal trial, to determne whether it qualified for adm ssion
under the conmon | aw exception to the hearsay rule. The Standifur
Court said, at 310 M. at 12-17:

The ci rcunst ances surroundi ng t he maki ng of t he stat enment
nmust be carefully analyzed to determine the |ikelihood
that the statement was truthful. Critical to this
analysis is the state of mnd of the declarant at the
time the statenment was nmade. Unless the declarant then
believed the statenent to be agai nst his penal interest,
there is no basis for presuned reliability. However,
because of the unavailability of the declarant and ot her
probl ens of proof, the party urging this exceptionis not
required to prove the actual state of mnd of the
decl arant but must prove sufficient surrounding facts
fromwhich the trial judge may inferentially determ ne
what the state of m nd of a reasonabl e person woul d have
been under the same or simlar circunstances...

The nore inportant criterion is that a reasonable
person in the situation of the declarant would have
percei ved the statenment as disserving at the ti me he nade
it....

In summary, a trial judge considering the adm ssion
of a hearsay statenent offered as a declaration agai nst
penal interest nust carefully consider the content of the
st at ement in |ight of al | known and relevant
ci rcunst ances surroundi ng t he naki ng of the statenent and
all relevant information concerning the declarant, and
deternm ne whether the statenent was in fact against the
declarant’s penal interest and whether a reasonable
person in the situation of the declarant would have
perceived that it was against his penal interest at the
time it was made. The trial judge should then consider
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whether there are present any other facts or
ci rcunstances, including those indicating a notive to
falsify on the part of the declarant, that so cut agai nst
the presunption of reliability normally attending a
decl aration against interest that the statenents should
not be admtted. A statenent against interest t hat
survives this analysis, and those related statenents so
cl osely connected with it as to be equally trustworthy,
are adm ssi bl e as decl arati ons agai nst interest.

Matusky v. State, 343 MI. 467 (1996), al so provi des gui dance
as to the matters of corroboration and trustworthi ness. There, the
State again sought to introduce a declaration against penal
interest that was incul patory as to the defendant. Because the
statenent was nmade by a co-defendant who was to be tried
separately, and was thus unavailable, Matusky’s constitutiona
right to confrontation was inplicated. The Matusky Court expl ai ned
that, once the proponent establishes unavailability, the trial
court nust

“carefully consider the content of the
statement in the light of all known and

rel evant circunstances surroundi ng the making
of the statenent and all relevant information

concerning the declarant, and determ ne
whet her the statenent was in fact against the
declarant 's penal interest and whether a

reasonable person in the situation of the
decl arant would have perceived that it was
agai nst his penal interest at the tine it was
made. ”

[ State v. Standifur, 310 Ml.] at 17. If the hearsay
statement passes this part of the test, the trial judge
must next consi der:

“whet her there are present any other facts or
ci rcunstances, including those indicating a
notive to falsify on the part of the
decl arant, that so cut against the presumption
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of reliability normally attending a
declaration against interest that the
statements should not be admitted.”
Matusky, 343 M. at 479-80 (quoting Standifur, 310 M. at 17)
(enphasi s added).

Wth regard to a statenment against penal interest that is
offered to exculpate an accused, sone courts have expressed a
“specific concern” that “the accused or the decl arant, or both, may
have a notive to fabricate the statenent.” Anderson, 416 N.W 2d
at 280. In Camacho, 163 F. Supp. 2d 287, the federal court
undert ook a thorough revi ew of the statenent agai nst penal interest
hear say exception to ascertain the various factors that generally
pertain to corroboration and trustworthiness of a declaration
agai nst penal interest. Among them the court observed that the
rel ati onshi p between the declarant and an accused is certainly an
i nportant consideration. 1d. at 306-07. See, e.g., United States
v. Duke, 255 F.3d 656, 658-59 (8" Cir.) (involving statenent by
defendant’s brother), cert. denied, 534 U S. 1022 (2001); United
States v. Katsourgakis, 715 F.2d 769, 777-78 (2d Cr. 1983)
(uphol ding adm ssion of testinony of wife of declarant, because
declarant “had no notive to lie to his wife” in describing
declarant’s participation in defendant’s arson schene), cert.
denied, 464 U.S. 1040 (1984); United States v. Silverstein, 732
F.2d 1338, 1346 (7'" Cir. 1984) (stating that certain “statenents

are suspect because of a |ong-standing concern - whether or not
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wel |l -founded - ... that a crimnal defendant m ght get a pal to
confess to the crine the defendant was accused of...”"), cert.
denied, 469 U.S. 111 (1985).

On the other hand, the Camacho Court observed that, when “a
statement directly incul pates the declarant, and no one el se,” that
circunstance is a factor “in favor of its reliability.” Camacho,
163 F. Supp. 2d at 305; see Lilly v. Virginia, 527 U.S. 116, 131
(1999) (noting that confession that incul pates an acconplice is
“inherently wunreliable.”). Moreover, the “extent to which a
decl arant expects his statenment to subject him to crimnal
l[iability also reflects on the statement’s reliability.” Camacho,
163 F. Supp. 2d at 307; see United States v. Moskowitz, 215 F.3d
265, 269 (2d Cir.) (concluding that plea allocution was reliable
because declarant was subjected to incarceration), cert. denied
531 U.S. 1014 (2000).

Further, the timng of a statenent against penal interest is
an i nmportant consideration. Wen a statenent against interest is
made soon after the event in issue, that factor generally weighs in
favor of trustworthiness. Camacho, 163 F. Supp. 2d at 306; see
Latine v. Mann, 25 F.3d 1162, 1167 (2d Cir. 1994) (noting that a
statement nmade shortly after the crimnal incident gives a
declarant “little opportunity to reflect on the events and to
prepare a story”), cert. denied, 514 U.S. 1006 (1995).

The consistency of a declarant’s statenments is yet another
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factor for a court to consider. Camacho, 163 F. Supp. 2d at 308;
see Doyle, 130 F.3d at 544. |In United States v. Bahadar, 954 F.2d
821, 829 (2d Cr.), cert. denied, 506 U.S. 850 (1992), the court
observed: “Repeated changes in [the declarant’s] story - woul d make
any district judge suspicious of the statenment’s reliability.”
Additionally, <courts tend to regard as reliable those
statenents that are nmade spontaneously, rather than “in response to

coercive questioning by police officers.... Camacho, 163 F. Supp.
2d at 306. In particular, statenents given to the police are not
necessarily perceived as reliabl e when they excul pate t he decl arant
but incul pate soneone el se. Instead, such statenents are regarded
as an attenpt by the “declarant ... to obtain favorable treatnent.”
Camacho, 163 F. Supp. 2d at 308; see Garcia, 897 F.2d at 1421.

To effectuate the objective of preventing fabrication, the
Second Circuit previously required corroboration of both “the
declarant’s trustworthiness as well as the statement’s
trustworthiness.” Bahadar, 954 F.2d at 829 (enphasis in original).
That position was later rejected by the Second Circuit in Doyle,
130 F.3d 523. There, the Second Circuit explained: “*It is the
statenent, not the wtness or the declarant, that nust be
trustworthy.’” Id. at 544 (citation omtted). Relying on 5
W NSTEIN' s FEDERAL Evi DENCE 8§ 804. 06[ 5] [c], the Doyle Court stated that
“[t]he corroboration requirenment should not be used as a neans of

usurping the jury’'s function” of assessing the credibility of
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wi tnesses. Id. Nevertheless, the Doyle Court recogni zed that the
“credibility of an absent declarant is a consideration pertinent to
the probative value of his or her testinony and, thus, relevant to
a judge’ s decision to admt or exclude evidence under ... Fep. R
Evip. 403, even if not a proper question ... under Rule 804.”
Doyle, 130 F.2d at 544.

United States v. Desena, 260 F.3d 150 (2d Cr. 2001), is also
instructive. There, the court’s analysis of corroboration focused
only on the trustworthiness of the out-of-court statenent, and not
on that of the declarant or the witness who related the statenent.
The court concluded that the declarant’s statenent was adm ssible
as a declaration agai nst penal interest because the declarant, who
had invoked his Fifth Amendnent right not to testify, was
unavail abl e; the declarant’s adm ssion of arson was a statenent
agai nst penal interest; and the trustworthi ness of the statenent
was corroborated by the testinony of another w tness, “whose
description of the scene of the arson the day of the crine (a)
mat ched [t he decl arant’s] description of [the defendant’ s] actions
and (b) substantiated the notive offered by [the declarant]. I1d.

at 158-59.4

*Interestingly, notw thstandi ng the Second Circuit’s decision
in Desena, the federal district court in Camacho relied on
Doyle and concluded that it was appropriate to consider the
trustworthiness of both the declarant and his declarations, 163
F. Supp. 2d at 302, regardl ess of whether the task “is undertaken
solely as part of the corroboration requirenent of Rule 804(b)(3)

(continued...)
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Wth this background in mnd, we turn to consider the recent
decision of the Court of Appeals in Gray v. State, 368 M. 529
(2002). There, the Court reversed the defendant’s conviction
because the trial court did not admt a declaration against penal
i nterest.

In Gray, the defendant was convicted of the first degree
murder of his wife, Bonnie Gay, whose body was discovered in the
trunk of her car. The defense’'s theory was that the victim was
murdered by her lover, Brian Gatton. At trial, the defendant
sought to introduce hearsay statenments nade by Gatton to Evelyn
Johnson, claimng the remarks were declarations against penal
interest. Because the statenments in issue “were to the effect that
he, Gatton, had killed the victim” id. at 534, they were
excul patory as to the accused.

The State filed a Mdtion in Limne to bar the adm ssion of
Gatton’s statenents to Johnson, arguing that Johnson was not
credible, and therefore the trial court should find that Gatton did
not make the statenents. Id. at 538. As the Court of Appeals
recount ed, appellant proffered:

Evelyn [Johnson] would testify that Gatton was an

occasional visitor in her home, and that on one or nore

occasi ons he had been acconpanied by Bonnie Gay, the

deceased, whom he identified as his girlfriend. Evelyn
alleged at one point in her testinony that on one

*(...continued)
... or as the result of an interaction between Rule 804(b)(3) and
Rule 403...." Camacho, 163 F. Supp. at 302.
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occasi on she heard Gatton and Bonni e arguing with Gatton
repeatedly telling Bonnie that “he was never going to | et
her go no matter what she did.” On that occasi on, Bonnie
|l eft the Johnson residence before Gatton, and Gatton
subsequent|ly stated: “[T] hat bitch pissed ne off” and “if

he couldn’t have her no one would.” After Bonnie’'s
di sappearance, but before the discovery of her body, he
told Evelyn that “1 took care of her,” neaning Bonnie.

It was further proffered that Evel yn woul d have testified

that on a subsequent occasion Gatton canme to her house

when her husband was away and raped her. Several days

afterwards, she testified that he threatened her sayi ng,

“I'l]f I told [anyone about the rape] he would take care

of me just |ike he took care of Bonnie.” Evelyn would

have testified that on that occasion he pulled a snal

handgun from his boot and also a hunting knife from a

“case” on his belt, showing themto Evelyn, and sayi ng,

“I[Tlhis is what | killed her with.” There was al so

testinmony that Evelyn had not initially proffered this

information to investigators because she was afraid to

get involved. She “didn’t want to be the next one dead.”

Id. at 535- 36.

The trial court concluded that Johnson’s hearsay testi nony was
i nadm ssible wunder the declaration against penal i nt erest
exception, because the statements were not trustworthy. In the
trial court’s view, a reasonable man would not have understood
“that he was naking a statenent against penal interest.” 1d. at
537. Moreover, the trial court found that Johnson, the “relator”
of the statenents, was not credible.

Even without Gatton’s statenents, the defense pursued the
contention that Gatton was the nurderer. The defendant presented
evidence with respect to the anorous relationship between Gatton
and Ms. Gray; Gatton’s drug use; Gatton's “obsession” with knives;

and Gatton’ s possession of jewelry simlar to that which had been
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worn by Ms. Gray but was mssing from her body. Id. at 533-34.
The def ense al so sutmmonsed Gatton as a witness. Qutside the jury’'s
presence, Gatton invoked his Fifth Anendnent right agai nst self-
incrimnation. Id. at 534. Thereafter, the trial court refused to
al l ow t he defendant to question Gatton, and did not require Gatton
to invoke his privilege in the jury's presence. |Indeed, the jury
was never informed as to what had occurred.

On appeal, Gay clained, inter alia, that the trial court
erred in excluding Gatton’s statenents from evidence, which
excul pated the defendant and instead indicated that Gatton had
committed the offense. Claimng that the determ nation of
Johnson’s credibility was a matter for the jury to resolve, Gay
argued that the trial court erred in finding that she was not
credible, and in finding that Gatton’s statenents had never been
made. Id. at 533. The Court of Appeals agreed with the defendant
that the trial court erred in nmaking a determnation as to
Johnson’ s credibility, and inrefusing to admt Gatton' s statenments
to Johnson. Accordingly, it reversed.

As the Court observed, many of the cases concerned with the
declaration against interest involve statenments mnade by an
unavai l abl e declarant, offered by the State, which excul pated the
decl arant and i ncul pated the defendant. 1d. at 542. As exanpl es,
the Gray Court cited Matusky v. State, supra, 343 M. 467, and

State v. Standifur, supra, 310 Md. 3. In contrast to those cases,
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the Court pointed out that the Gray case did not involve a
statenent that was adverse to the defendant’s penal interest.
Rat her, the statenment in i ssue was excul patory as to t he def endant,
and thus it was the defendant, not the State, who sought the
adm ssion of the hearsay statenent. Gven that it was the
def endant who sought to introduce Gatton’s hearsay statenents, the
Gray Court noted that the defendant’s “constitutional right to
confront the w tnesses against him [was] not inplicated.” Gray,
368 Md. at 538 (enphasis in original). See also Williamson v.
United States, 512 U.S. 594, 605 (1994); wilson v. State, 334 M.
313, 322-27 (1994); Simmons v. State, supra, 333 Ml. at 555-61.

After reviewing Standifur and Matusky, the Gray Court
addressed the “necessity for a trustworthi ness assessnment when the
adm ssibility of these types of statenents are being considered.”
Gray, 368 MI. at 543. In the first instance, the Court nade clear
that the issue of trustworthiness concerns the statenment by the
unavai |l abl e decl arant, “not the trustworthiness (i.e., credibility)
of the in-court witness relator of the out-of-court declaration.”
Id. Therefore, the Court underscored that it was the function of
the trier of fact to assess the credibility of Johnson as the “in-
court relator” of the declarant’s statenent. Id. at 545. The
Court expl ai ned:

There is nothing in ... any of our cases of which we
are aware, that in a jury trial specifically pernmts a

trial court to make a factual assessment of the
trustwort hiness of the in-court relator of the out-of-
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court declaration that exculpates a defendant. The
credibility of the witness in such cases is nornmally to
be assessed as wtness credibility is generally
determined — by the trier of fact.!! An in-court relator
of what she has heard outside the courtroomis, nornally,
as to whether she actually heard the declaration, in the
same witness situation as an in-court relator of what
they have seen outside the courtroom Generally,
credibility is tested by examning the wtness,
especially by cross-exam nation of the witness by the
opposing party, which in the present case at the pre-
trial hearing was vigorous and extensive. In a jury
trial, it is, generally, not the court’s function to
assess that type of credibility.

Id. at 545 (footnote omtted).

The Gray Court was satisfied that Gatton’s statenents were
agai nst his penal interest. It reasoned, at 368 MI. at 546-47:

[T]he fact that Gatton nay have been attenpting to

i ntim date Evel yn does not detract fromthe fact that he,

and indeed any reasonable person, would know that the

statenments he was nmking about his |lover, the

petitioner’s nurdered wfe and the woman Gatton was

decl aring he had killed, however it was used by him was

a statenent against his penal interest.

O significance here, the Court was also satisfied that
Gatton’ s statenments were adequately corroborated. The Court said:
“I't was not just a statenment that [Gatton] had nurdered a specific
person with whom he had a relationship. H's statenment was
corroborated by the circunstance that the specific person had, in
fact, been nurdered.” Id. at 547, The Court also found
corroboration based on the evidence of the “love triangle.”
Additionally, it found corroboration from Ms. Johnson’s husband,

who testified that Gatton had been in the Johnson hone. Furt her,

the Court pointed to the evidence that Gatton was in possession of
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jewelry that resenbled the victinmis jewelry. Id. at 546.
Accordingly, the Court concluded, at 368 Ml. at 547:

Under t he circunstances here present, petitioner was
entitled to present his defense, i.e., that Gatton kill ed
Bonnie Gray. Wen Gatton, through the invocation of his
right to remain silent becane unavail able, petitioner
was, under the facts of this case, entitled to present to
the jury Gatton’s declarations against penal interest
t hrough t he person that all egedly heard t he decl arati ons,
Evel yn Johnson. Under the circunstances here present, it
was error to deny their adm ssion.

In our view, Gray inescapably leads us to conclude that the
court below erred in barring the adm ssion of Janes’s statenent on
the ground of i nsufficient corroboration and | ack  of
trustworthiness. |If the Court determ ned that Gatton’ s statenent
was sufficiently corroborated, a simlar result attaches here. W
expl ai n.

At the outset, we observe that, in this case, as in Gray, it
was the defendant, not the State, who sought to admt the out-of-
court statenent, claimng it was inculpatory as to the decl arant
and excul patory as to appellant. Thus, the confrontation clauseis
not inplicated here.

The opinion of the trial court reveals that it found Janes’s
statement untrustworthy essentially for two reasons. First, the
court pointed to the blood rel ationship between the decl arant and
appel lant, stating that they are cousins and they are “very

cl ose. ... Second, the court pointed to the content of Janes’s

statenment, which the court said showed Janes’s “attenpt and desire

-28-



not to get the accused in trouble.”

The famlial ties between Janes and appellant were certainly
a factor for the court to consider. But, that relationship did not
conpel the court to conclude that the statenent was unreliable.
| ndeed, the State has not provided us with any authority that
suggests that, on the basis of such famlial ties alone, it is
appropriate for a court to bar the use of a declaration against
penal interest that is arguably excul patory as to a defendant and
thus central to the defense case.

The second ground expressed by the court concerned Janes’s
desire not to get appellant in trouble. As we see it, the court
did not fully consider the context in which that coment was nade.

In support of the court’s assertion that Janmes expressly
i ndicated that he did not want to inplicate appellant, the court
poi nted to Janes’ s response when Sergeant Merson asked James about
t he whereabouts of the gun. It was at that point that James
responded that he did not want to get appellant in trouble. The
court also said that the declarant only gave his answer to Merson
after Merson told Janes that he already had the information about
t he gun.

Janes’s remark about not wanting to get appellant in trouble
is found on pages 34 and 35 of a statenent that is al nost 40 pages
in length. The foll ow ng exchange during Janes’s interrogation is
in issue:

[MERSON]: Did you get back into the car [after the
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mur der ] ?

[ JAMES]: | got dragged back into the car.

[ MERSON]:  You got dragged back? By Akil [i.e.,
appel l ant] ?

[ JAMES] : By himjust holding nme up and cussi ng ne out and
telling nme, just cussing ne and just keep telling ne |

turned around and said Akil that was not ne.

[ MERSON] : Ckay. Did you, did you go anywhere el se after
that? O did you go straight hone?

[JAMES]: | just renenber waking up next to Ayanna.

[ MERSQON] : Okay where did the gun go? Did you still have
the gun? You’re shaking your head, no.

[ JAMES] : No.
[ MERSON] : Where did it, where did it, do you know where
the gun went? Did sonmebody get rid of it for you? Do
you renmenber a couple of days later you wouldn’t have
been high. A couple of days | ater sonebody aski ng you to
or you asking themto get rid of the gun and they agreed
to do it?

kay who was that?
[JAMVES]: T don’t want to get him in trouble.
[MERSON]: You don’t want to get him in trouble then.
He's already admtted it hinself. W just wanted to nmake
sure that? [sic]
[ JAMES] : Aki | .
[ MERSON]: Akil? GCkay. D d he get rid of that gun for
you? You don’t know? You gave it to hinf? You got rid
of the knife yoursel f?
[JAMES]: | just wanted to pray that it never happened.
Significantly, the above coll oquy, on which the court relied,

concerned events that happened after the nurder, and after Janes
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had already inplicated hinself and nade remarks that were
excul patory to appellant. In other words, the discussion about the
gun took place arfter Janes had already related the details of the
nmur der . Additionally, Janmes’'s desire not to get appellant in
trouble as to the location of the gun did not denonstrate that
James sought to cover up appellant’s role in the nmurder itself.

The court’s oral ruling indicates that it failed to consider
the anpl e evidence offered by the State that corroborated Janmes’s
statement. Again, we explain.

First, the “extra corroboration” sought by the court was
provi ded by the fact that the State’s theory of appellant’s role in
the nmurder was largely consistent wth Janes’s statenent. The
State never suggested that appellant was the one who stabbed or
shot the victim Rather, the State contended that appellant was
the one who handed the gun to Janes, and that appellant was an
ai der and abetter. During closing argunment, the prosecutor said:

[Bl]ut for [Roebuck] handing that handgun to Bible [i.e.,

Janes], Jacoby Fagan mght sit in this courtroom today

and tell you who assaulted him If [appellant] had told

Bible, no, | 'mnot involved in this, | 'mgoing back to

the car, | ‘'mout of here, Jacoby Fagan might sit in this

courtroomtoday and tell you how Bible assaulted him

But he is not here today for one reason and one
reason only; his act of handing that gun to Bible. That

was the coup de grace and that killed Jacoby Fagan ri ght

there, regardl ess of who pulled the trigger.

He gives testinony that | was telling Bible, cone
on, you have to leave, trying to pull himoff the kid.

If he wanted Bi ble not to assault Jacoby Fagan anynore,
he woul dn’t have handed him the handgun. He wasn’t
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trying to pull himoff the kid. The kid was still alive.

Jacoby Fagan was still alive after all of these

superficial wounds. Wen you try to nurder sonebody, you

can’t |l eave themalive to testify; you give themthe coup

de grace, the three gunshot wounds to the head. That was

hi s concern about getting his cousin off and getting him

out of there.

In addition, the prosecutor argued:

When all the stabbing and cutting took place and he

was standing there watching, certainly at that point it

occurred to [ Roebuck] we're really goingto kill this kid

tonight, that 's the plan, and he stayed there. He's the

only one armed of the bunch and had done nothing up to

that point. He certainly could, as he stood there

watching this kid die -- it takes a long tine to cut a

throat and sl ash sonebody thirty-six tines. He had the

opportunity to think and deliberate and say, no, this is
horrible, | 'm not going to be part of this and turn
around and wal k out.

Moreover, there is no indication that the court considered
Mller's testimony with regard to the matter of corroboration.
Al though MIler was not an eyewitness to the actual nurder, the
State obviously regarded himas a key witness, and his testinony
corroborated nuch of what Janmes sai d.

As we indicated earlier, MIler testified that he drove with
appel l ant, Janmes, and Fagan to the wooded area where Fagan was
mur dered; Janes took Fagan out of the vehicle; and Janes was
holding the gun when he returned to the car with appellant.
Further, he provided other inportant details about the events
before the nmurder, which were consistent with Janes’s account. For
exanple, Mller testified that the four young nen were together on
t he night in question, and that there was an argunment between Janes

and Fagan. Also, he related that Janes had threatened Fagan.
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Janmes’ s decl aration was a custodi al, recorded statenent given
to the police after Janes had been advised of his constitutional
rights. Significantly, the statenent was the subject of a notion
to suppress filed by Janmes, which was denied by the court. Ve
cannot overl ook that the State certainly regarded Janes’ s st at enent
as reliable, in that the State introduced it into evidence at
Janmes’s trial. Even if the State nay take seem ngly inconsistent
positions as to the statenent, vouching for all or part of it in
one case while repudiating it in another case, the fact that the
State had relied on Janmes’s statenent was certainly an inportant
factor with respect to the court’s corroboration anal ysis. Put
anot her way, because the State touted Janes’s statenment as
trustworthy in its case against Janmes, the court should have
considered the State’s reliance on James’s statenment as a factor
with respect to the trustworthiness of Janmes’s statenent.

I n reachi ng our concl usion, we are m ndful that “the excl usion
of a statenment excul pating an accused could result in an erroneous
conviction.” Anderson, 416 N.W2d at 280. Mor eover, given a
defendant’s constitutional right to present a defense, id. at 279,
a defendant should not be subjected “to an insurnountable
evidentiary hurdle” to obtain admssibility of a hearsay statenent
that is central to the defense and has been sufficiently
corroborated. 1d. at 280. Utimtely, it is for the fact finder

to assess the veracity of the declaration. Id.
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In sum al though the declarant and the accused are rel atives,
that relationship did not conpel the court to find Janmes’s
statenment unreliable. Janes’s declaration agai nst penal interest
was made within a relatively short time after the nmurder, and it
was consistent with the State’s theory of the case against
appel l ant. Moreover, the State had previously vouched for Janes’s
statement when it offered the statement into evidence in its case
agai nst Janes. Further, the one aspect of the statenent that
troubl ed the court concerned events that occurred after t he nurder.
Finally, the court never considered that material aspects of the
statenent were corroborated by MIller, the State’'s key w tness.
For all of these reasons, we conclude that the trial court erred in
its ruling as to James’s statenent.

II.

Dr. James Locke, the Assistant Medi cal Exami ner, performed the
aut opsy on Fagan’s body. During the State’ s exam nation of Locke,
the State sought to introduce several enlarged col or photographs
that graphically depicted sone of Fagan’s wounds. Defense counsel
obj ected, noting the inflamatory nature of the photographs. In
addition, the defense asserted that the photographs |acked
probative val ue, because the manner of death was not in dispute.
The trial court overrul ed appellant’s objection.

Appel I ant conplains that the court abused its discretion by

adm tting the photographic enlargenents. |In his brief, appellant
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characterizes the photographs as “shocki ng,” “gruesone,”
“di sturbing,” and “inflamatory.” Gven that it was uncontroverted
that appellant was with Janes when Fagan was attacked, and
appel | ant acknow edged that he gave Janes the gun that Janmes used
to shoot Fagan, appellant nmaintains that “no dispute existed as to
t he manner of death.” Therefore, he maintains that the State
had no legitimte purpose in using the photographs. Furt her,
appel | ant contends that the probative value, if any, was outwei ghed
by the prejudice to appellant.
At trial, the follow ng discussion ensued with regard to the
phot ogr aphs:
[ APPELLANT' S ATTORNEY]: ....Your Honor, the reason that
| asked to cone up before the next exhibits were offered
for identification is because they are obviously col or
phot ographs of sone of the autopsy findings described by
Dr. Locke. The record should indicate that these are
bl owups and closeups in color, vivid color of graphic

wounds.

| " mgoing to ask Your Honor not to all owthese to be
i ntroduced into evidence for the reason that they are

I nfl ammat ory. The reason that they are in color is
nothing nore — it is for the purpose of nothing nore
than to inflane the observer of these photos. The

Medi cal Examiner’s Ofice can certainly take black and
white photos. They were taken in color and i ndeed there
may be bl ack and white photos.

I n any event, Your Honor, the photos are graphic, as
we told the jury that there would be graphic evidence,
but | don’t believe that they serve any probative val ue
because we are not contesting in any way the manner in
which M. Jacoby [sic] died or the circunstances
surrounding his death as such. These phot ographs
certainly don’t assist the jury in any way at arriving at
what is the crux of this trial; that is, M. Roebuck’s
participation in this event.
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So, therefore, because we believe they are very

inflammatory, | would ask that they not be admtted into
evidence when the State is going to admt them into
evi dence.

[ PROSECUTOR]: I’'Il agree that they are God awful, but

they are God awful because that is the state that Jacoby
Fagan was left in the woods that day. They haven't been
enhanced in any way by the State. They are color
phot ogr aphs because they were taken from negatives, but
these are the col or photographs. They were taken at the
time of the autopsy. They are subnitted just to showthe
nunber of wounds and where they were placed. There is
nothing to enhance it in any way or to inflame the jury.
They are sinply photographs of wounds observed on his
body.

Your Honor, it is going to becone relevant to the

evi dence. | propose to ask Dr. Locke to describe the

pl ace and types of wounds, but | think it is inportant

what types of wounds that we’re tal king about here and

show the jury which were the stab wounds, the cutting

wounds and the wounds to the head. It wll becone
relevant in Dr. Locke s testinony, because |I’'I| proffer

to the Court after he explains the wounds to the jury he

will testify which ones are potentially survivable and

whi ch ones were not. To do that he has to differentiate

bet ween t he wounds.

The court overrul ed the defense’s objection. The photographs
were then displayed to the jury on two | arge posterboards, admtted
as State’s Exhibits 2 and 3.

State’s Exhibit 2 consisted of four color photographs. One
measures 15 inches by 11 inches; another nmeasures 16 inches by 12
1/ 4 inches; and two are 14 inches by 10 inches. Photo nunber one
depicts numerous cutting or stabbing wounds on Fagan’s |eft
shoul der, and photo two shows several other wounds. Sone of the

wounds shown in the photos were oozing blood at the tine of the
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phot ograph. Photo three is a close-up of an incision on Fagan's
neck, just below the chin, spreading alnbst from one ear to the
other. Photo four is a photograph of the back of Fagan’s head, and
shows several stab wounds and three gunshot wounds.

State’s Exhibit 3 contains seven color photographs, each
depi cting numerous wounds.?® Most of the pictures on State's
Exhibit 3 are smaller than those on State’s Exhibit 2, although the
phot ogr aphs each depict nultiple bloody wounds.

To be adm ssible, photographs nust be relevant, Bedford v.
State, 317 Md. 659, 676 (1989), and introduced for a “legitinmate
purpose.” Conyers v. State, 354 Md. 132, 187, cert. denied, 528
U S. 910 (1999). Photographic evidence of crine scenes and aut opsy
phot ogr aphs of hom cide victins are often rel evant to a broad range
of issues, including “the type of wounds, the attacker’s intent,
and the nodus operandi.” State v. Broberg, 342 M. 544, 553
(1996) .

For exanpl e, phot ographi c evi dence may be hi ghly probative of
the degree of nurder. See Reid v. State, 305 Md. 9, 20-21 (1985);
Price v. State, 82 M. App. 210, 223, cert. denied, 320 Ml. 16
(1990). In Johnson v. State, 303 M. 487, 502 (1985), cert.
denied, 474 U.S. 1093 (1986), the Court explained: “On certain

occasi ons, photographs have al so been admtted to allowthe jury to

> Photo six on State’'s Exhibit 3 is the only one in the group
of el even photos that does not depict Fagan’s injuries.
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visual i ze the atrociousness of the crime — a circunstance of nuch
i nport where the factfinder nust determ ne the degrees of nmurder.”
Moreover, as the State suggests, this is a case in which “the
grisliness of the evidence ... is probative.” It reasons that “the
jury must eval uate the nunber and nature of the specific wounds, as
well as the circunmstances surrounding their infliction, to
determi ne the presence vel non of prenmeditation, wlfulness and
del i beration.”

To be sure, photographs are often used to illustrate sonething
that has already been presented through testinony. See Grandison
v. State, 305 MI. 685, 730, cert. denied, 479 U S. 873 (1986).
Even if a defendant stipulates to the facts that the photographs
are offered to prove, photographs may be adm ssible. Broberg, 342
Ml. at 554. In Broberg, the Court recognized that “photographs do
not |ack probative value nerely because they illustrate a point
that is uncontested.” Id.

Grandison, 305 Md. at 730, is also instructive. There, the
Court rejected the appellant’s claim that photographs of the
victinms taken before their deaths and at the autopsies were
erroneously admtted at trial. 1d. at 729-30. The Court reasoned:

Not only is the adm ssibility of such evidence clearly

within the trial court’s sound discretion, but we have

had occasion to recogni ze as proper the exercise of such

di scretion in receiving into evidence at trial

phot ographs depicting the condition of the victim and

| ocation of injuries upon the deceased, and t he wounds of
the victim
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Nor are the particul ar photographs inflamatory to the

jury solely on the basis that they do not represent any

i ssue in controversy. Further, since the photographs are

mere graphic representations of undi sputed facts al ready

i n evidence, their introduction could not be held to have

i njured the accused.

Id. (internal citations omtted).

Even when phot ographs are rel evant, however, the trial court
nmust bal ance t he probative val ue agai nst the potential prejudiceto
the defendant. Broberg, 342 Ml. at 552-55. |In Broberg, the Court
stated: “[T]he general rule regarding adm ssion of photographs is
that their prejudicial effect nmust not substantially outweigh their
probative value.” 1d. at 552; see MI. Rule 5-403.

Neverthel ess, the trial court is vested with discretion in
regard to bal anci ng probative val ue against prejudice. And, the
court’s decision will not be disturbed on appeal in the absence of
abuse. Broberg, 342 Mi. at 554-55. |Indeed, as the Court observed
in Hunt v. State, 312 M. 494, 505 (1988), in regard to the
adm ssibility of photographic evidence of victins, it has “sel dom
found an abuse of atrial judge' s discretioninadmtting theminto
evi dence,” even when such evidence tends to be “nore graphic than
ot her avail abl e evidence.” See also Grandison, 305 Mi. at 729- 30;
Johnson, 303 Md. at 502 (“Acourt’s determnationinthis area wl|
not be di sturbed unless plainly arbitrary. Under this standard, we

have permtted the reception into evidence of photographs depicting

the ... wounds of the victim...).
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Wth respect to the i ssue of prejudice, it is noteworthy that,
during voir dire, the trial court posed the follow ng question
“The State's case wll include graphic evidence of nunerous
injuries to the victim Does any nenber of the panel feel that due
to this type of evidence or the serious nature of the case that you
woul d be unable to render a fair and inpartial verdict?” Menbers
of the venire panel who responded affirmatively were questioned at
t he bench and were stricken for cause at defense counsel 's request.

Here, the State proceeded on the theory that Janes was t he one
who comm tted the stabbing and pulled the trigger, while appellant
acted as an aider and abetter. |In order to convict appellant of
first degree nurder, the State was required to prove appellant’s
intent and preneditation. See Oates v. State, 97 Ml. App. 180, 187
(1993). To refute the defense’'s contention that only James was
guilty of the nurder, the State used t he phot ographs to underscore
t he magni t ude and nunber of the victims nultiple injuries. It was
the nature and nunber of the injuries that proved inportant to the
State’s case wth respect to the elenents of intent and
prenmedi tation.

In closing argunent, the prosecutor highlighted that it was
the gunshot wounds to the victims head that were fatal; those
injuries followed the nunerous stabbing and cutting wounds that
appel l ant witnessed, and occurred because appel |l ant gave Janes the
gun, despite his knowl edge of the nultiple stabbings inflicted upon

Fagan. The prosecutor argued that, notw thstanding the “nasty”
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appearance of those stabbing and cutting wounds, as depicted on
State’s Exhibit 2, they were “survivable,” because all but two of
themwere “superficial.” Under the right circunstances, according

to the State, the victim mght have survived, but for the gun

bl ast s. The State nmmintained that, after appellant saw what
occurred as to the stabbings, he still opted to hand the gun to
Janes.

Whet her the phot ographs were too graphic or too large was a
matter for the trial court to decide in the exercise of its
di scretion. W are satisfied that the court did not abuse its
discretion nerely because the State m ght have acconplished its
objective with the use of smaller or fewer photographs. To the
contrary, the trial court was entitled to conclude that the
probative value of the photographs outweighed any prejudice.
Therefore, we perceive neither error nor abuse of discretion.

JUDGMENT OF CONVICTION VACATED.
CASE REMANDED TO THE CIRCUIT COURT
FOR HARFORD COUNTY FOR FURTHER
PROCEEDINGS. COSTS TO BE PAID 50%
BY HARFORD COUNTY AND 50% BY
APPELLANT.
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