REPCORTED

IN THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 522

SEPTEMBER TERM 1996

DONALD F. ROGERS

JOSEPH L. WELSH

Mur phy, C.J.,
Cat hel |,
Hol | ander,

JJ.

Qpi nion by Cathell, J.




Fil ed: December 27, 1996

Donal d F. Rogers appeals froma judgnent of the Crcuit Court
for Baltinmore County (Cadigan, J., presiding) that sustained a
deci sion of the Wrkers' Conpensation Conm ssion, which awarded
appel l ant counsel fees in the anmount of $12,500 in respect to
appel l ant's representati on of Joseph Wl sh, appellee, in a workers'
conpensation case. Sone of the questions appellant presents are
general in nature, while others are specific to this case. e
repeat them as given:

1. Does the Wrker[s'] Conpensation
Commi ssion as a matter of [c]ommobn practice
award attorney's fees in excess of their
Statenent of Policy for the Approval of
Attorney's Fees (the guidelines)?

2. Shoul d t he appel l ant's wor k
performance and extrenely favorabl e settl enent
on behalf of his client, by the exercise of
reasonable interpretation, entitle himto an
enhanced award in excess of the guidelines?

3. Shoul d t he conput ati on of
attorney[']s fees under the guidelines be
limted to a $45, 000 paraneter when a $150, 561
lunp[-]sum settlenent 1is involved and an
extraordinary work effort has been perforned
and an exceptional result achieved because of
that work effort?

4. Did the Commission abuse its
discretion in refusing to acknow edge the
Appellant's fully docunented extraordinary
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work effort and the superb result achieved for
his client?

5. Did the Crcuit Court of Baltinore
County err in not remanding the case back to
the Worker's Conpensati on Conmmi ssi on?
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The Award of Fees
| n Edmond v. Ten Trex Enters, Inc., 83 M. App 573, 577 (1990), we

first noted that in workers' conpensation fee cases, "the only
issue on appeal is whether the Commi ssion has abused its
discretion” in fashioning the fee award. W later noted that
"[s]ince the Comm ssion is vested with the authority to set counsel

fees, "it is not the province of the courts to constrain the

legitimate exercise of the coomssion's discretion.'" Id. at 577-78

(quoti ng Mayor of Baltimorev. Bowen, 54 M. App. 375, 386 (1983)). W

then stated the limts on the Conmm ssion's discretion:

In exercising its discretion to set the
anount of attorney's fees, the Conm ssion is
required to protect the claimnt against
depletion of the conpensation award by an

excessive counsel fee. Feissner [ v. Prince George's

County] , 282 M. [413,] 418 [(1978)]. The fee
cannot, however, be so low as to deprive
claimants of a practical ability to obtain

counsel. Bowen, 54 Md. App. at 386.
83 MI. App. at 578. In affirmng the trial court's affirmance of
t he Comm ssion, we concl uded:

W agree wth the trial judge and
perceive no error in the application of the

Mitchell [v. Goodyear Serv. Sore, 63 M. App. 426
(1985), affd, 306 Md. 27 (1986)] test. Sncethere

is no evidence of any exceptional difficulty with the claim, we
cannot say the Comm ssion abused its
di scretion.

83 MI. App. at 580 (enphasis added).
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In the case sub judicee appellant argues that there was
substantial evidence of exceptional difficulty. Accordingly, we
|l ook to the evidence of that difficulty.?

The workers' conpensation claimnt, appellee, fell from a
cashier's stool onto the floor, striking his head. He asserted
that, as a result, he devel oped a heart condition. In 1983, during
contested proceedi ngs, the Conmm ssion found that the claimant had
suffered a work-related injury and awarded him tenporary tota
disability. The enployer and insurer appealed that order to the
circuit court. There, a jury affirned the award to the clai mant.
No further appeal as to that award was taken.

After appellee reached maxi numi nprovenent, a further hearing
was held on May 15, 1987, as to the "nature and extent of
disability." The Comm ssion deni ed benefits, by order of Novenber
10, 1987, finding that the disability was not related to the injury
of Septenber 6, 1982. That decision was then appealed to the
circuit court. Prior to atrial, the circuit court granted sunmary
judgnent in favor of appellee, reversing the Comm ssion's decision
and remanding the matter back to the Conmi ssion, wth specia
instructions in respect to the nature of claimant's psychiatric

condition. That order was appealed to this Court, and we affirned.

The Court of Appeal s deni ed certiorari.

1 W extrapolate this material fromthe Statenent of Facts
in appellant's brief. Appellee does not contest that statenent.
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Thereafter, the case was heard by the Comm ssion, which found
t hat appel | ee was permanent!ly di sabl ed solely due to the accidental
injury and that the Subsequent Injury Fund was, therefore, not
liable. The enployer and insurer requested a rehearing, and one
was held in Cctober of 1990 with the sanme result. The enpl oyer and
insurer then appealed to the circuit court. VWile this trial was
pendi ng, and just prior thereto, the parties settled the case for
a total |unp-sum paynent of $150,561, conposed of $75,561 already
due the claimant for the period of Septenber 1982 to May of 1991,
$50, 000 in additional contributions fromthe enployer and insurer,
and $25,000 in contributions fromthe Subsequent |njury Fund.

At that tinme there was in place a fee schedule that placed an
initial cap of $45,000 on these types of awards, even though the
statute provided for nethods of continuing paynents to a cl ai mant
in excess of $45,000 when a finding of permanent disability was
made. That attorneys' award fee schedule was applied only up to
t he $45,000 cap and not to the continuation paynents beyond that

anmount .
| n Mitchell v. Goodyear Serv. Sore, 63 MI. App. 426 (1985), aff'd, 306

Md. 27 (1986), as relevant to the issues here presented, Mtchell's
attorney disputed the amount of the fee award based upon a
calculation of Mtchell's weekly award of $220, his age, and what

he would receive if he had an average |ife expectancy. That
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calculation resulted in a possible total of $245,000 nore than the
anount initially awarded by the Conm ssion. W stated:

[We now focus upon the fee awarded by the
Commission wth respect to the projected
figure of $245,000 in conpensation benefits.
O course, that figure, based on life
expect anci es, is but an educated guess
grounded on statistics and, as such, subject
to the unexpect ed.

The fee requested by Barnes [Mtchell's
counsel] in the instant case is approxi mately
5 percent of the additional possible $245,000
awar d. The $4,000 awarded Barnes by the
Comm ssion, as an additional fee, amunts to
1.6 percent of the $245, 000. Al t hough the
policy statenent provides a maxi num fee and
not an entitlenment (seeBowen[, 54 M. App.] at
386), the Comm ssion nmay not set fees so
cheeseparingly as to deprive claimants of the
practical ability to obtain conpetent counsel.
See Bowen[, 54 MI. App.] at 386; 3 A Larson,
Wor kmen' s Conpensation Law 8 83.16 (1982 ed. &
Supp. 1984); Clinev.Warrenberg, 109 Col 0. 497, 126
P.2d 1030 (1942) (denying claimants the right
to conpetent |egal representation by fixing
[i nadequate] attorney's fees may constitute a
deni al of due process).

The Comm ssi oner further expressed
concern that Barnes wused |ife expectancy
tables in conputing the size of the claimant's
award. The Conmi ssi oner opi ned:

"[T]here is no basis of the allegation
that he [the claimant] will receive in
excess of $250,000. He'll get it if he
lives, and unl ess you can assure ne that
he wll do that . . . [inconplete
sentence] . "
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Furthernore, the trial judge was correct
in remandi ng the case to the Comm ssion rat her
than setting the amount of the fee. The
circuit court was acting in an appellate and
not a trial capacity. Remanding the case to
the Comm ssion "[p]reserve[s] both the
Comm ssion's authority to set the fee and
counsel's “right' of judicial review under
[ Md. Code, Art. 101,[2] § 57." Bowen, 54 M.
App. at 387.

63 M. App. at 433-35 (sone brackets in original). As is
especially pertinent here, in Mitchel, we rem nded the Comm ssion

t hat :

The award of counsel fee should be on the
basis of the work perfornmed and the result
obt ai ned. The Comm ssi on shoul d never use the
setting of fees as a nethodol ogy for exerting
punitive neasures on counsel. No judicial or
quasi-judicial officer should take persona
unbrage because he or she is reversed by a
hi gher tribunal. 1In so comenting, we are not
to be understood as attributing any inproper
motive to the Commission in the matter sub
judice. Rat her, we use this opportunity to
comment on the subject purely in an academ c
vei n.

ld. at 436.
Wth Mitchel in mnd, we shall exam ne what appellant asserts

were extraordinary efforts on his part, above and beyond the

per cei ved conpl exity we have di scussed.

2 Article 101 of the Maryl and Code, Wrknen's Conpensati on,
was repeal ed by 1991 Md. Laws, Chap. 8, 8 1, effective Cctober 1,
1991. It was, thereafter, codified, in |large part, w thout
substantive change, as title 9 of the Labor & Enploynent Article
of the Maryl and Code.
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W have examned appellant's Petition for Approval of
Attorney's Fee and his Supplenental Petition for Approval of
Attorney's Fees and Item zation. They contain approximately forty
statements relating to the work appellant perforned.® O these
forty, we perceive that thirty-seven of the allegations wuld be
work that a highly skilled and conpetent counsel, such as
appel lant, would ordinarily do on behalf of a claimnt during the
vari ous stages of these proceedings. Wile we are of equipoise as
to several (three) instances of work perfornmed, that decision is
the Commssion's to nake, so long as its fact-finding is supported
by sufficient evidence to nake the issue fairly debatable and it
does not abuse its discretion in the process. The Commission is
deened to be the expert in respect to the discretionary decisions
the statute authorizes it to nake. SeeMitchdl, supra, and Edmond, supra.
Although it may be of little solace to M. Rogers, we perceive that
he has rendered | egal services to the claimant of a high quality
and exhibited a great degree of professionalismin the process. He
represented appellee's interests with conpl ete conpetence, but that

is what the guidelines contenplate.

3 Some of the avernments sunmarize previous avernents. Sone
of the statenents refer to the nedical condition of the claimnt,
the status of the case, etc., which are covered by other
avernents. The item zation relates to the matters contained in
t he petition.
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We are not persuaded that the Comm ssion abused its discretion
in failing to find that appellant nmade extraordinary efforts on

behal f of appellant when it awarded attorney's fees.

The $45, 000 Cap
This brings our attention to the existence of the cap itself
and the sonewhat intriguing issue arising out of the prior reasons
why attorney's fees have not been awarded in respect to suns that
m ght be received over and above the $45,000 cap in a |unp-sum
cont ext .
Because we were faced with a sonmewhat different issue in

Mitchell v. Goodyear Serv. Store, supra, sone of the |anguage of that case

m ght appear to support a case-inposed requirenent that attorney's
fees nmust relate, not only to the original $45,000 award, but to
the continuing paynents thereafter. W comented that the fee
requested by the attorney in that case was "approximately 5 percent
of the additional possible $245,000 award" and that the fee
actually awarded anmounted to "1.6 percent of the $245,000." 63 M.
App. at 434. We then shortly thereafter noted, as indicated

previously, that the fees could not be awarded so "cheeseparingly,
as to deprive claimants" of the services of conpetent counsel. Id
While in Mitchdl it appears as if we were approving the awardi ng of

fees for suns above the $45,000 original award, we were not. W

were nerely noting that the fees requested and the fees awarded
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represented certain percentages of the additional sum The issue

of the appropriateness of attorneys' fees based on the additional
suns potentially to be received, was not raised on appeal in Mitchel

and was not addressed by that panel. That case was reversed by the
trial court judge because he felt that the Comm ssion had
"predeterm ned the issue and that the amount of the fee requested

"shocked' the Commi ssion.”" 63 MI. App. at 430. The trial
court directed the matter back to the Conm ssion to reconsider the
fee award. We presuned that there existed a "5 percent figure
contained in the guidelines” and that it applied in respect to the
suns over the $45,000 original award. In fact, it appears now t hat
the five percent figure related to additional suns earned by reason
of appeals, but still related to the fee cap of $6,100, which is
based upon the original award of $45,000 in conpensation to a

claimant.* \Wen applied to the facts here extant, sone of the

| anguage i n Mitchdl may be inadvertently m sleading. |In any event,

we note | anguage that, although dicta, is relevant to the concerns

we are now addressing. W said as to the $245,000 figure upon
whi ch extra conpensati on m ght be receivabl e that
that figure, based on life expectancies, is

but an educated guess grounded on statistics
and, as such, subject to the unexpect ed.

4 The schedul e suggested that $6, 100 was the anount that was
appropri ate based upon the percentages attributable to differing
suns when the total award is $45, 000.
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Mitchell, 63 MJ. App. at 434. The intriguing issue presented in

appel l ant's argunent, that we wll subsequently address, is that
all doubt as to the anount appellee will actually receive has been
removed in the case subjudicee. By settling the case and receiving a
| unp-sumaward in respect to future paynents, the contingency as to
the claimant's receipt of the paynents has been renoved. He,
therefore, argues that there is no need to utilize the fee schedul e
cap of $45, 000. Appel | ant, however, overlooks what we said in
Edmond, that "In 1975, the Comm ssion decided to anend its
Statenent of Policy to include a cap on attorney's fees of $6, 100
i n viewofthe revi sion which provided for awards over $45,6000." 83
Md. App. at 577 (footnote and citation omtted; enphasis added).
Thus, that cap of $6,100 was created to address the possibility
t hat awards over $45,000 m ght, and probably woul d, on occasion, be
made. The matter of the fee cap was reconsidered after the
provi sion of an additional award and in response to the creation of
t he contingency paynents. The Conm ssion therefore considered the
feasibility of the continuing paynents as a part of its fee
schedule. It is not an oversight.

I n Edmond, we reviewed the award of counsel fees concentrating

on the cap established by the Conm ssion. Ednond's attorney had

requested fees of $8,526 but was awarded the then applicable cap
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anount of $6,100.° He appealed, and the circuit court and our
Court both affirnmed. W noted that counsel was attenpting to
justify his request for a fee above the cap by "noting that the
paynments to the claimant are for life and the claimant's life
expectancy could be anticipated to produce far nore noney than

[ $45,000]." Id. at 579. W found the argunment to be unpersuasi ve.

I n | anguage that, in part, contributed to our earlier comrent

that the issue appellant presents is "intriguing," we said, in
Edmond, "[a]lthough the claimant's conpensati on award coul d reach
and even exceed the $69, 264 mark, the award could al so be as | ow as
$45,000." Id. W, additionally, opined that

focusing on value based on life expectancy

would |ead to unreasonable results. .

[ E] val uation of a conpensation award based on

life expectancy "is but an educated guess

grounded on statistics and, as such, subject
to the unexpected."”

Id. (quoting Mitchell, 63 M. App. at 434). Appel | ant ar gues,
under st andably, and admttedly wth nmuch logic, that nothing is
unexpected when the future contingent conpensation of a clai mant,
by settlenent, beconmes a lunp-sum award and is no |onger
specul ati ve.

In Edmond, after stating that "val ue based on |ife expectancy

woul d | ead to unreasonable results,” we noted, as an exanpl e, that

5> The initial cap, we are inforned, has, since Edmond, again
been increased; it is nowin the area of $7, 200.
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attorneys performng the sanme tasks would receive different fees
based on the age differences of their clients. So long as |unp-sum
settlenments are based, at least in part, on the |life expectancies
of clients, the fees could be equally unreasonable. Goviously, the
life expectancy of a claimant in respect to conpensation woul d be
t he paranount consideration of all parties involved in settlenent
negoti ati ons. Thus, whether based on |unp-sum settlenents or
periodi c paynents, the fee awards, to the extent that they woul d be
based on the performance of services, could be inconsistent and, in
some cases, unreasonabl e.

Moreover, there is another concern that nust, of necessity, be

addressed, i.e, the public policy that is the foundation of the

wor kers' conpensation laws in the first instance. | n Edmond, as

previously pointed out, we summarized one of the desired results of
the statute as it related to counsel fees: "The prinmary purpose of
[Art. 101,] 8 57 is to protect an enployee's conpensati on award
fromdi mnution through the paynent of excessive legal fees." 83
Md. App. at 576. We then acknow edged that the "Comm ssion is

required to protect the claimant against depletion of the

conpensation award by an excessive counsel fee."” Id. at 578. W

said, in Mitchdl, that the reason why the Comm ssion is enpowered to

set attorneys' fees is to prevent unscrupul ous nenbers of the bar
from exacting excessive fees frominjured claimants. 63 M. App

at 436.
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Qur conments in Edmond and Mitchell, while inportant and correct,
do not resolve the basic, fundanental question of whether the
percentage fee schedules should be applied to suns above the
$45, 000 award that, but for a |unp-sum settlenment, would be paid
out over the lifetinme of a claimant. Qbviously, if counsel fees in
settlenent cases were to be based upon the total anmpunt of the
| unmp-sum award, and yet fee awards in unsettled cases, in respect
to claimants who are awarded continui ng conpensati on, were based
upon a nmaxi mum of $45, 000, there would be a great disparity in the
respective fee awards. Moreover, |unp-sum awards coul d be expected
to increase —if not drastically so.

It is through the process we have heretofore undertaken, that
we have arrived at the real issues in this case:

A Should lunp-sum awards in |ieu of
periodi c conpensation over the life of a
cl ai mant be encouraged?

B. s this type of public policy appropriate

for the courts generally, or the Court of
Speci al Appeals specifically, to create?
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A
I n C& RContractorsv. Wagner, 93 Md. App. 801 (1992), cert.denied, 329
Md. 480 (1993), one of the issues we were asked to address was
whet her the Comm ssion had the authority to award a | unp-sum
paynent of $60,000 to a claimant under section 49 of Article 101 in
a permanent total disability case where the initial $45,000 had not

been paid. W quoted fromthe Court of Appeals's case of Victor v.

Proctor & Gamble Mfg. Co., 318 MJ. 624, 627-28 (1990):

The Work[ers'] Conpensation Act was passed to
pronote the general welfare of the State and to
prevent the State and its taxpayers from having to care for injured
workmen and their dependents, when under the law as it
previously existed, such workmen could not
recover damages for their injuries.

93 Md. App. at 807 (enphasis added by us in C& RContractors). W
t hen noted that Victor had "enphasi zed that the act's general purpose

is to provide conpensation for 1loss of earning capacity. " Id.

Thereafter, we noted that when Article 101 was anended to allow for
paynents above the $45,000 cap, it stated that "weekly paynents at

the rate previously paid shall be paid to him during such
disability." Id. at 808. W noted that the purpose clause of

Chapter 671, 1973 Maryland Laws di scussed "certain conditions.”

"The only condition nentioned in the body of the act was that total
disability nust be continuing.”" Id W also specifically discussed

that, as originally enacted, the statute prohibited the Conmm ssion

fromincluding any paynents of continuing conpensation (after the
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initial $45,000) in any |unp-sum award. That | unp-sum prohibition
contained in the original enactnent relating to continuing

conpensati on was subsequently repeal ed.
As relevant to the case sub judice, we, in C & R Contractors,

di scussed the Commssion's power, after the prohibition was
repealed, to make |unp-sum awards that termnated the right to
continui ng conpensation entitlenents. W noted that, in order to
justify lunp-sum awards, the Conm ssion "nust have an evidentiary

basi s supporting the extraordi nary aspect of need expressed by the
cl ai mant and the amount of any such award." |Id. at 811.

After we had discussed sone of the legislative history, in
respect to the statutes that ultimately authorized | unp-sum awar ds,
we concl uded:

As we perceive the intent of the
Legislature generally, and as specifically
reflected by the Subsequent Injury Fund
amendnents of 1986, it 1is concerned wth
insuring that weekly benefits inure to a
claimant, both to assist a claimant and to
keep her/himfromrequiring public assistance.
As we see it, and as we have previously
stated, the primary purpose of the Act is to
provi de for periodic maintenance paynents. In
light of the legislative history we have
reviewed, the 1986 anendnents, though they
elimnated the prohibition, have not changed
that primary thrust of the Act, i.e, periodic
payment s.

C & R Contractors, 93 M. App. at 813-14 (footnote omtted). e

additionally noted "that |unp-sum awards are not favored," because

“"the primary purpose of the Act is to provide for periodic paynents
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to keep a claimant fromrequiring public assistance." |Id. at 814.

We thereafter reviewed the trial court's affirmance of the

Conmm ssion's | unp-sum award. We di scussed several cases, anong

them Petillo v. Sein, 184 M. 644, 652 (1945) ("The policy of the
statute does not favor |unp-sum awards."); Bethlehem Seel Co. v. Taylor,
199 Md. 648 (1952) (need for car paynent); University of Maryland Medical
Sys. Corp. v. Erie Ins. Exch., 89 M. App. 204 (1991). After discussing

several other foreign cases, we noted that in Vallesv. Daniel Constr. Co.,

589 S.W2d 911, 912 (Tenn. 1979), the Tennessee Suprene Court noted
t hat workers' conpensation statutes were intended "to provide for
periodic paynents, as a substitution for the regular incone
theretofore earned.” 93 MI. App. at 820. W recognized that the
Tennessee court's position was consistent with Maryland' s and that
| unp-sum paynents were to be exceptions and only "cautiously
consi dered. "

I n C& RContractors, in reversing the |unp-sum award, we stated,
in part:

W are especially cognizant that the two
primary purposes of the statutory schene for
periodic paynents are: (1) to provide for
regul ar paynents to replace the normal incone
the covered enpl oyee woul d have received had
he/ she not been injured; and (2) to avoid, by
maki ng paynments periodically, the wasting of a
claimant's neans of support in order to
prevent the claimant from becom ng a burden on
soci ety. The | unp-sum award in the case at
bar, on the evidence heard, patently conflicts
with the |atter stated purpose.



Id. at 822-23.

We are thus unable to conclude that it is, or was, the
| egislative intent to encourage |unp-sum paynents. I nstead, it
appears clear that periodic paynents, rather than |unp-sum awards
are generally preferred. Wre it our function to establish public
policy in regard to workers' conpensation paynents, we woul d adopt
that policy that would extend periodic paynments rather than
conpress theminto |unp suns. Thus, in our view, the Conm ssion's
practice of limting attorney fee awards to the initial $45,000 is
general ly appropriate. Moreover, as we see it, it is the
Legi slature's function to establish that policy and its operative

entity, in this case, is the Conmm ssion.

B

We have no way of knowi ng whether there is a surplus, or
paucity, of able and conpetent attorneys willing to practice in the
area of workers' conpensation under the Comm ssion's current policy
as to fees. The admnistrative agency, the Commssion, is in a
better position to know this. Mreover, it is much better able to
assess, on a continuing basis, whether its fee guidelines offer
sufficient inducenents to attract the requisite nunber of conpetent
attorneys. Thus, whether the cap should be increased is not,
primarily, a judicial function. It is for the Legislature, or its
creation, the admnistrative agency, in this case the Comm ssion,

to consider. In setting fee awards, the Comm ssion is concerned
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not only wth fairness but, nore inportant, with its ultimte
concerns for the welfare of the claimants and the State's interest
in keeping workers off public assistance.

The Comm ssion is generally better able to juggle the
interests of claimants and how those interests are affected by the
fairness, or lack of fairness, in the awarding of fees. In that
process, the Conmmssion may always consider that | unp-sum
conversions of periodic lifetinme paynents may not be conducive to
meeting the State's other goal of reducing the utilization of
public assistance by injured workers. As we perceive it, the
Comm ssion's stance in respect to its present nethod of conputation
of fees achi eves one of the purposes of the statute. W cannot say
that it abused its discretion.

If the mnmethod of attorney fee conputation in workers
conmpensation cases is to be changed, it is nore appropriately done
by the Comm ssion, the CGeneral Assenbly, or, perhaps, by a policy
statenent by the Court of Appeals.

JUDGMVENT AFFI RVED; COSTS

TO BE PAI D BY APPELLANT.



