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Appel lant, denn Ivan Rosenberg, was convicted by a jury
sitting inthe Grcuit Court for Montgonery County of two counts of
theft of property valued at nore than $300. He was subsequently
sentenced by the court to two consecutive terns of fifteen years of
imprisonnent, with five years of each term suspended.! On appeal,
Rosenberg presents a pentad of issues, which we have rephrased
slightly:

| . Did the trial court err in denying appellant’s

nmotion to suppress a) physical evidence recovered
during a warrantless search of his canvas bag and
car, and b) physical evidence recovered from his

home pursuant to a search warrant?

1. Did the trial court err in its jury instructions
on reasonabl e doubt ?

I11. Did the trial court err in admtting evidence of
“ot her bad acts”?

IV. Dd the trial court err in permtting a police
officer to give lay opinion testinony?

V. Did the trial court err in admtting certain
evidence at trial that was provided by the State in
viol ation of the discovery rul es?

As we perceive no error, we shall affirmthe trial court's

j udgnent s.

SUPPRESSI ON HEARI NG
I n deciding whether the court erred in denying the suppression
nmotion, the record at the suppression hearing is the exclusive

source of facts subject to our review Lee v. State, 311 Ml. 642,

' 1n his brief, appellant erroneously states that the court
i nposed concurrent sentences.



648 (1988); Trusty v. State, 308 Ml. 658, 670 (1987); A ken v.
State, 101 M. App. 557, 563 (1994), cert. denied, 337 M. 89
(1995). W extend great deference to the first-level factua
findings of the suppression judge and accept the facts as found,
unl ess clearly erroneous. Riddick v. State, 319 M. 180, 183
(1990); Perkins v. State, 83 M. App. 341, 346 (1990). Moreover,
we give due regard to the hearing judge' s opportunity to assess the
credibility of the witnesses. MMIlian v. State, 325 M. 272, 282
(1992). Although we review the evidence in the Ilight nost
favorable to the State as the prevailing party, R ddick, 319 Ml. at
183, we must make our own independent constitutional appraisal
This is acconplished by reviewing the law and applying it to the
facts as found by the suppression judge. Howard v. State, 112 M.
App. 148, 156, cert. denied, 344 M. 718 (1997); Jones v. State,
111 Md. App. 456, 465 (citing Onelas v. United States, 517 U. S
690 (1996)), <cert. denied, 344 M. 117 (1996). Wth these
principles in mnd, we turn to review the evidence adduced at the
suppressi on heari ng.

At around 10:00 p.m on Cctober 7, 1997, Mntgonery County
Police Oficers Sean Reilly and Al exander Scott Power arrived at
the area of Kersey Road and Monticello Street in Silver Spring,
Maryl and, in response to a call reporting suspicious activity. The
officers, who were in uniform arrived separately in nmarked police

vehicles. Upon arrival, the officers saw appellant seated on the



ground in front of an open tel ephone equi pnent box.2? The box
consi sted of a double door netal container encased in concrete,
whi ch was | ocated between the sidewal k and curb; it was about four
feet high, three feet wide, and one foot deep. Inside the box were
rows of wires. According to Oficer Power, “several wires were
pulled out fromthe box . . . . [S]everal of them were actually
sticking out as if sonmeone had pulled on them” On the ground, a
few feet fromappellant, were a socket wench, wire cuttings, and
a white canvas bag with sone wires and tools sticking out. One of
the exposed tools was an orange and yell ow hand-hel d tel ephone
receiver. The officers recognized the tool as one used by
t el ephone repair persons.

When the officers asked appellant what he was doing, he
responded that he was “testing out his equipnent.” Appel | ant
indicated that he did not work for the tel ephone conpany. Wen he
was asked where he got his tools, he responded that he had bought
them Upon request, appellant produced his driver's license for
i dentification. A warrant check canme back “negative.” The
officers also performed a pat down of appellant and nmade a cursory
| ook inside the canvas bag for weapons. Although no weapons were
di scovered, the canvas bag contained several unidentifiable tools
and several papers on which were witten 1-800 and 1-900 tel ephone

nunbers. O ficer Power also found a blue technician’s repair card

2 The tel ephone equi pnrent box was described as a connection
poi nt between the central office and area residences.
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dated June 20, 1997

About five mnutes after they arrived, the officers | ooked
t hrough the w ndow of appellant's car, which was parked cl ose by.
Inside the car, lying on the back seat, was a “Bell Atlantic” hard
hat, |ike those used by tel ephone repair persons. When O ficer
Power saw the helnmet, he recalled an earlier report of a break-in
involving a Bell Atlantic truck. Appellant told the officers that
he received the helmet froma friend.

Appel l ant was “fidgety” and “very evasive in his novenents.”
Oficer Reilly believed that appellant was “tanpering with the
phone lines.” The officers reported the situation over the radio
and within a few mnutes two other officers appeared on the scene.
One was Montgonery County Police Oficer Elizabeth Cornett, who
heard appellant’s nane broadcast on the police radio and went to
t he scene because appel |l ant was “known to have a lot of guns.” She
was aware that appellant had previously been suspected of using
expl osi ves, and she once saw him “scaling the side of a building
wth gasoline.” Mor eover, appel | ant was listed on
interdepartnental bulletins for officer safety because of an
incident in which he had followed honme an officer who had
intervened in his harassnent and stal king of his ex-wife. Because
of other encounters with the police, the bulletins also noted that
appel l ant owned a | arge nunber of guns and had a worki ng know edge
of expl osi ves.

About fifteen mnutes after Oficers Reilly and Scott
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arrived, appellant indicated that he wished to | eave the area. He
was told, however, that he could not |eave until his car was
searched. Appellant then gave the police permssion to search his
car, saying: “You can go and search it.” I nside the trunk of
appellant’s car the police discovered two small nedicine bottles
| abel ed “nercury.” Knowi ng that nmercury can be used to mnake
expl osi ves, two bonb sniffing K-9 units and a fire marshall were
called to the scene. Also in the trunk of the car were severa
nmore papers on which were witten 1-800 and 1-900 telephone
nunbers. At this time, the officers perforned a second search of
the canvas bag to determne if there were any nmarkings on the itens
identifying themas property belonging to Bell Atlantic. The itens
cont ai ned no such mar ki ngs.

Around this time, Sergeant Al an Col dberg arrived at the scene.
After being briefed by the other officers, recognizing the
speci alized nature of the tools, and recalling an earlier report of
a break-in of a tel ephone conpany truck, the sergeant contacted a
Bell Atlantic representative and Detective Robert Angelino, a
menber of the Montgonmery County Police Departnent’s Special

| nvestigations, Electronic/Technical Support Unit, to cone to the

scene. Based on what he saw, Detective Angelino said: “I thought
we had a theft of . . . service [fromthe tel ephone conpany]. |
t hought we had a possible theft of equipnment.” He based his view

of possible theft of services on the open tel ephone equi pnent box,



the condition of the wires, and a butt-in set.® Sonetinme between
an hour and an hour and a half after the first officers arrived at
the scene, Sergeant Col dberg decided to arrest appellant “at the
m ni mum for destruction of property [and] vandalismfor tanpering
with the box.” Appel l ant was handcuffed and transported to a
police station for questioning.

After appellant was taken to the police station, the Bel
Atlantic representative and Detective Robert Angelino arrived at
the scene. The tel ephone conpany representative thought the canvas
bag contained Bell Atlantic equipnent. Although the Bell Atlantic
representative recogni zed nmany of the tools as the type used by the
conpany, she was unable to “positively” identify any of the itens
contained in the canvas bag as bel onging to the conpany.

Det ective Angelino searched the canvas bag and recogni zed nmany
of the tools as those used by tel ephone repair persons. He also
believed that the itens were not generally available to the public.
When Detective Angelino inspected the tel ephone box, he noticed
that sone wires had been pulled out. The wires showed evi dence of
“crinmping,” atermreferring to indentations on the wwres fromthe
use of certain equipnment. The marks on the wires were consi stent
w th sonmeone attaching a “butt-in set” with “alligator clips,” so
as to allow the user to nmake a tel ephone call.

The Bell Atlantic representative, Sergeant ol dberg, and

8 A “butt-in set” refers to a tool used to nonitor or
eavesdrop on existing tel ephone calls or to nake calls.
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Detective Angelino were aware that earlier that evening a Bel
Atlantic truck had been broken into, but they did not know what, if
anything, was taken. Both Sergeant Col dberg and Detective Angelino
suspected that appellant was connected with the stolen Bel
Atlantic equipnent in a way that they did not yet know
Accordingly, it was decided not to charge appellant with any
crinmes. Instead, appellant was rel eased on his own recogni zance
pending further investigation. Nevert hel ess, the police
confiscated from appellant a side kick stress test,* a handset
t el ephone tester, a flashlight, a roll of wre, assorted tools, the
Bell Atlantic hat, and the white canvas bag.

On Decenber 11, 1997, about five weeks after the above-
described incident, Detective Angelino submtted an affidavit in
support of a request for a search warrant for appellant's truck and
home, |ocated at 300 Belton Road in Silver Spring. Det ecti ve
Angelino presented it to Judge Mason, who asked the detective
whet her the equi pnent appellant had on the night in question was
generally available to the public. The detective advised the judge
that it was not generally avail able. The affidavit, which was
si gned and executed that day, contained a handwitten and initialed

notation, added to the text of the application, which read: “This

4 This was described as a tool used to measure the | oss of
line and to tell what |ines need repair.
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equi pnent is not generally available to the public for sale.”®> At
that point, however, the telephone conpany was still unable to
identify the equi pnment as the conpany’s. |In addition to the facts
recounted above, the affidavit indicated the follow ng infornmation.

Det ective Angelino had worked for the Montgonery County Police
Departnent for alnost twenty-five years. He averred that he had
spent the last fourteen of those years assigned to the Special
| nvestigations Division, Electronic/Technical Support Unit. I n
this capacity, he had been assigned to every court-ordered wire
tap/interception conducted by the Mntgonery County Police
Departnment. He had also instructed the Mntgonery County Police
Department in nethods of electronic surveillance and wire tap
installation, detection, and neutralization; assisted police
organi zations internationally with installation, detection, and
neutralization of electronic equipnent problens; and kept up-to-
date on current Jlocal, state, and federal [|aws concerning
el ectroni c equi pnent installation and usage.

The affidavit further stated that Linda Pabst, a Bell Atlantic
security investigator, confirnmed for Detective Angelino that the
equi prrent found in appellant's canvas bag was not generally
available to the public. She also inforned Detective Angelino that

Bell Atlantic had experienced many thefts of equi pnment over the

5 Apparently, the |anguage was added by the court based on the
detective’'s response to the court’s inquiry. But, Detective
Angelino indicated that the witing was not his, and he did not see
Judge Mason initial it.



previ ous several nonths, totaling hundreds of thousands of doll ars.
The thefts occurred alnost nightly and a simlar nmethod of entry,
prying off the rear wi ndow of the trucks, was used to renove the
itenms from the Bell Atlantic trucks. Det ective Angelino also
rel ated that he conducted spot surveillances of appellant's hone
and, on the evening of Decenber 6, 1997, appellant was observed
carrying a large, dark, shiny suitcase into his home at about 1:00
a. m

On Decenber 9, 1997, Cathy Rhodes, a supervisor of Bell
Atlantic, told Detective Angelino that sonme of the equi pnent stol en
fromthe conpany’'s facilities was encased in a black “ABS" plastic
Sui t case. The affidavit also stated that appellant had a 1989
conviction for theft; a 1990 conviction for theft of property
valued at nore than $300 and attenpted theft of property val ued at
nore than $300; and a 1991 conviction for violation of probation.

Upon execution of the search warrant for appellant's hone and
truck, the police seized nore than a hundred itens of telephone
equi prrent. These included butt-in sets, tone generators, tone test
sets, inductive anplifiers, hand drills, crinping tools, rolls of
wire, fish tape, tel ephone jacks, Bell Atlantic hard hats, a white
canvas bag, volt neters, tel ephone test sets, voltage testers, T-
bird meter, signal strength neters, amreters, and assorted hand
tools. The detective subsequently learned that only the hat and
the sidekick units were generally unavailable for sale to the
public. The butt-in set, however, was generally avail abl e.
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I n denyi ng appel |l ant’ s suppression notion, the court said, in
pertinent part:

I nsofar as the events of the night were concerned,

just to recap, | nean, we have a conplaint from a
citizen. W have a police officer who cones on the
scene. It is 10 o' clock at night.

There is a man sitting in front of, or in sone
fashion in front of what is known to the officer to be a
t el ephone conpany pi ece of property which is, now | know,
which is between the curb and the sidewal k, with it open.

He has got equipnent in his hands and there are
wires comng out of the thing, crinped wres. They
shoul d have fired the entire |lot of themon the spot, the
police officers, if they did not do sonething under those
ci rcunstances. They had to do sonet hi ng.

The [sic] did, inny view, the entirely appropriate
thing to do. Then they saw in the autonobile, which has
been identified as being that of M. Rosenberg’ s nearby,
a tel ephone conpany hat.

So, there was in plain view, a telephone conpany
hat, a sidekick, a butt set -- now, | amnot going to try
to define all of these things again. | think it has been
defined sonewhere. | hope | have done a good job in
defining it or having it defined throughout the course of
this thing -- and all of which gave the appearance of
being the property that one would find in the possession
of an authorized tel ephone conpany enpl oyee.

W have this guy sitting out there at 10 o’ cl ock at
ni ght doing all of whatever he was doing. | amstill not
cl ear what he was doi ng out there.

The officers had in nmy view, probable cause to
believe that he was at a mninmum involving hinself in
theft of services, possibly involved in electronic
eavesdroppi ng, theft of equi prment, what was the word that
you used, M. State, that they talked about, the
statutory word?

[ THE PROSECUTOR]: Mol est ati on.

THE COURT: Mbl estation of property?
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[ THE PROSECUTOR]: Ri ght .

* * %

THE COURT: So, they had all of that. | have no
probl em what soever with the initial events. There was
pl enty of probable cause to believe he was violating the
law, and then they went further. It is sort of a “darned
if you do, darned if you don't situation.”

They did a thorough job. They tried on the scene to
stay on the scene and try to nore sort out what was goi ng
on. Then they took it, the next step, they took hi mdown
to the precinct, and then they release him which I think
was the decent thing to do.

In no way am| going to -- is anyone ever going to
convince ne that it was at all inproper for themto do
that, nor do | think that it in anyway took away fromthe
events that had occurred before that.

Then the warrant was prepared on the basis of

information that sone of which was not entirely correct,
but woul d seem | ogi cal .

All in all, the police acted in nmy view in an
entirely properly [sic] fashion, and there is nothing
wong -- no reason why | ought to disturb this search and
seizure. So, the notion is deni ed.

W will include additional facts in our discussion.

DI SCUSSI ON
l.

Appel l ant argues on appeal that the trial court erred in
denying his notion to suppress itens seized from his person, his
vehicle, and his residence. He clains that the police officers
| acked probable cause to arrest him and that his illegal arrest

tainted the search and sei zure of the canvas bag and the equi pnent
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init. Appellant also asserts that the affidavit in support of the
search warrant for his hone intentionally included false
i nfor mati on. Wen the false information is excised from the
affidavit, appellant maintains that it |acks probable cause.
Accordingly, he asserts that the evidence seized fromhis hone and
vehi cl e pursuant to the search warrant shoul d have been suppressed.

We shal |l address each argunent in turn.

A. Search and sei zure on Cctober 7, 1997

Appel | ant concedes that, on the night in question, the police
made a |awful Terry stop to investigate suspicious behavior. See
Terry v. Chio, 392 U. S 1, 30 (1968). He conplains, however, that
the Terry stop evolved into an unlawful warrantless search,
warrantless arrest, and invalid search pursuant to a defective
war r ant .

The State acknow edged that the police “froze the situation”
whil e they investigated. Neverthel ess, the State insists that
appellant’s “detention was valid from the nonent officers had
probabl e cause to arrest . . . .” In the State’'s view, the police
had probable cause to arrest Rosenberg for nolestation or
destruction of property alnost imredi ately. Sergeant Col dberg
expl ai ned that, based on what the officers observed, “at the
mninmum . . . we had probable cause for destruction of property.”

He explained that a delay in the arrest ensued because the officers
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“were | ooking for additional charges in our digest, nore specific
charges relating to tel ephone conpany equi pnent. . . .~

The Fourth Amendnment to the United States Constitution, nmade
applicable to the States by the Fourteenth Arendnent, Mapp v. Chio,
367 U S. 643, 646 n.4 (1961), guarantees, inter alia, “[t]he right
of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures . . . .7
Nevert hel ess, "The Fourth Anmendnent does not proscribe all state-
initiated searches and seizures; it nmerely proscribes those which
are unreasonable.”™ Florida v. Jineno, 500 U S. 248, 250 (1991).
"Searches conducted outside the judicial process, wthout prior
approval by judge or nmgistrate, are per se unreasonable
subject only to a few specifically established and well -deli neated
exceptions." Katz v. United States, 389 U S. 347, 357 (1967). A
warrantl ess search incident to an individual's |awful arrest is one
of these exceptions. United States v. Robinson, 414 U. S. 218, 235
(1973); R cks v. State, 322 Ml. 183, 188-89 (1991). In Chinel v.
California, 395 U S. 752 (1969), the Suprene Court expl ai ned:

When an arrest is nmade, it is reasonable for the

arresting officer to search the person arrested in order

to renbve any weapons that the latter m ght seek to use

in order to resist arrest or effect his escape.

QG herwise, the officer's safety mght well be endangered,

and the arrest itself frustrated. In addition, it is

entirely reasonable for the arresting officer to search

for and seize any evidence on the arrestee's person in

order to prevent its conceal nent or destruction.

ld. at 762-63.
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In determning the legality of the search of appellant, his
canvas bag, and his car on COctober 7, 1997, we nust engage in a
two-part analysis. First, we nust determ ne when, for purposes of
the Fourth Anmendnment, appellant was in custody. Second, we nust
determ ne whether, at the tine of seizure, the police had probable
cause.

"“Custody’ ordinarily contenplates that a suspect wll be
under arrest, frequently in a jail house or station house setting."
Reynolds v. State, 88 MlI. App. 197, 209 (1991), aff'd, 327 Ml. 494
(1992), cert. denied, 506 U S. 1054 (1993). The concept of
“custody,” however, is not necessarily synonynous with an actual
arrest; it also includes a reasonable perception that one is
significantly deprived of freedomof action. Mranda v. Arizona,
384 U.S. 436, 477-78 (1966). |In determ ning whether a seizure of
t he person has occurred, we nust deci de whether, “in view of all of
the circunstances surrounding the incident, a reasonable person
woul d have believed that he was not free to leave.” United States
v. Mendenhal |, 446 U.S. 544, 554 (1980). |In California v. Hodar
D., 499 U S 621, 628 (1991), the Suprene Court explained that the
test “is an objective one: not whether the citizen perceived that
he was being ordered to restrict his novenent, but whether the
officer’s words and actions would have conveyed that to a
reasonabl e person.”

I n Thonpson v. Keohane, 516 U. S. 99, 112 (1995), the Suprene
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Court indicated that custody nmay be found when “a reasonabl e person
[ woul d] have felt he or she was not at l|iberty to termnate the
interrogation and | eave.” ld. at 112. Mor eover, the Court of
Appeal s has said that the trial court nust consider, inter alia,
whet her the suspect is “physically deprived of his freedom of
action in any significant way or is placed in a situation in which
he reasonably believes that his freedom of action or novenent is
restricted by such interrogation.” \Witfield v. State, 287 M.
124, 140 (1980) (internal quotation omtted). The “*subjective
intent’ of a |l aw enforcenment officer, however, is not relevant in
resolving the custody issue.” 1In re Joshua David C., 116 M. App.
580, 593 (1997). Exanples of circunstances indicating a seizure
i nclude “the threatening presence of several police officers, the
di spl ay of a weapon by an officer, sone physical touching of the
person . . . or the use of |anguage or tone of voice indicating
that conpliance with the officer's request mght be conpelled.”
Mendenhal |, 446 U. S. at 554.

In our view, appellant was seized between the tine of arrival
of the second group of officers and when appellant indicated that
he wanted to | eave the area and was told that he could not do so.
It is not necessary to pinpoint the exact nonment when appel |l ant was
sei zed, however, because we are satisfied that Oficers Reilly and
Powers had probable cause to arrest appellant on the charge of

nol estation or malicious destruction of property, vandalism or
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tanmpering with private property before the second group of officers
arrived at the scene. W explain.

"The legality of the arrest and, therefore, of the
reasonabl eness of the search and seizure incident to the arrest,
turns on the law of the State in which the arrest was nmade, absent
a controlling federal statute.” Stanley v. State, 230 Md. 188, 191
(1962) (citing United States v. DI Re, 332 U S. 581, 589 (1948);
Johnson v. United States, 333 U S. 10, 15-16 (1948); United States
v. Rabinowitz, 339 U S 56, 60 (1950)). Maryland | aw provides that
“Ia] police officer who has probabl e cause to believe that a fel ony
or m sdeneanor is being commtted in the officer's presence ... may
arrest without a warrant any person whomthe officer nmay reasonably
believe to have coomtted such offense.” M. Code Ann. (1957, 1996
Repl. Vol.), Art. 27, §8 594B(b). See Howard, 112 Md. App. at 158;
Jones, 111 Md. App. at 464. In this case, M. Code (1957, 1996
Repl. Vol.), Art. 27, 8§ 111(a) is pertinent. It prohibits the
wi | ful and nalicious destruction, injury, def acenent, or
nol estation of real or personal property.

Probabl e cause “is a non-technical conception of a reasonable
ground for belief of guilt, requiring | ess evidence for such beli ef
than would justify conviction but nore evidence than that which
woul d arouse a nere suspicion.” Howard, 112 Md. App. at 160
(citations omtted); see Doering v. State, 313 M. 384, 403 (1988).

We have held that probable cause requires |ess than certainty but
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nmore than suspicion or possibility. Yeagy v. State, 63 Mi. App. 1,
11 (1985)(citations and quotations omtted). Moreover, it is
founded on “‘the factual and practical considerations of everyday
life’” on which reasonable people act, Doering, 313 M. at 403
(citation omtted), and is assessed by considering the totality of
the circunstances in a given situation. Collins v. State, 322 M.
675, 680 (1991).

The Terry stop and frisk constitutes an exception to the
probabl e cause requirenent. In Terry v. Chio, supra, 392 U S at
21-22, the Suprene Court held that an officer may briefly detain an
i ndi vidual for purposes of investigation when the officer has a
“reasonabl e articul abl e suspicion” that the individual is involved
in crimnal activity. An “reasonable suspicion” is

a | ess demandi ng standard t han probabl e cause not only in

t he sense that reasonabl e suspicion can be established

with information that is different in quantity or content

than that required to establish probable cause, but also

in the sense that reasonable suspicion can arise from

information that is less reliable than that required to

show probabl e cause.
Al abama v. Wiite, 496 U S. 325, 330 (1990). Mreover, in Brown v.
State, 124 M. App. 183, 194 (1998), cert. denied, 353 M. 269
(1999), we recognized that “if the suspect’s explanation needs to
be checked out, and in particular if this explanation is known to
be false in sonme respects, there is reason to continue the

detention sonewhat |onger while the investigation continues.”

Here, the police canme across appellant at 10:00 p.m, seated
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in front of an open tel ephone box. Wres were pulled out of the
box and there were wire cuttings, tools, and a canvas bag on the
ground near appellant. Sticking out of the canvas bag was a
brightly col ored tel ephone receiver, which the officers recognized
as a tool wused by telephone repair persons when servicing
t el ephones. Appellant told the officers that he was testing his
equi pnent, yet he also acknow edged that he was not enpl oyed by
t he tel ephone conpany.

At this point, given the suspicious circunstances |ate at
ni ght, the police had reasonable, articul able suspicion to believe
t hat appellant was tanpering with the tel ephone box and m ght be
armed. Therefore, the police were entitled to performa Terry stop
and frisk of appellant and the canvas bag, and to | ook through the
w ndow of his car for weapons. In the canvas bag the police
di scovered various specialized tools and several papers on which
were witten 1-800 and 1-900 tel ephone nunbers. In the back seat
of appellant's car, the police observed a Bell Atlantic hard hat.
Surely by this point, if not sooner, we believe that the officers’
reasonabl e articulable suspicion ripened into probable cause to
arrest appellant for nolestation or destruction of property.

Thus, the police had probable cause to arrest appellant prior
to the arrival of the second group of officers, and before the
police conducted the nore thorough search of appellant's canvas bag

and car, and handcuffed and arrested him In other words, the
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police had probable cause to seize appellant for purposes of the
Fourth Anendnent before appellant was, in fact, arrested. Because
the police had probable cause to arrest appellant prior to the
arrival of the second group of officers, all the searches after
that event were valid as searches incident to a |lawful arrest.
United States v. Robinson, 414 U S. at 225-26.

W add that appellant also verbally consented to the search of
his car. W need not address the validity of that consent in |ight

of our ruling.

B. Search and sei zure on Decenber 11, 1997

Appel l ant conplains that the affidavit in support of the

search warrant “referred to and depended heavily upon the illegally
obt ai ned evidence of theft.” Further, appellant argues that the
affidavit contained intentional and material lies. Specifically,

appel l ant alleges: (1) contrary to the affidavit, virtually all the
itenms found in his canvas bag on Cctober 7, 1997 were avail able for
purchase by the public, and (2) contrary to the assertions in the
affidavit, he did not have a 1989 theft conviction. Appel | ant
asserts that when these fal sehoods are excised fromthe affidavit,
it lacked probable cause, and thus the search warrant was invali d.
Therefore, he maintains that the court erred in not suppressing the
evi dence seized fromhis home and truck. W disagree.

Prior to trial, an accused may file a notion to suppress based
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on a claimthat the affidavit in support of the search warrant
intentionally included false information. See Braxton v. State,
123 Md. App. 599, 644-45 (1998). In Franks v. Delaware, 438 U. S.
154, 155-56 (1978), the Suprenme Court set forth the applicable
standard for review ng such a challenge. Although the affidavit
underlying the search warrant is presunptively legitimate, id., 438
U S at 171, the presunption will be overcone,

where the defendant nmakes a substantial prelimnary
show ng t hat a false st at ement know ngl y and
intentionally, or with reckless disregard for the truth,
was i ncluded by the affiant in the warrant affidavit, and
if the allegedly false statenent is necessary to the
finding of probable cause, the Fourteenth Amendnent
requires that a hearing be held at the defendant's
request.
* * * *

To mandate an evidentiary hearing, the challenger's
attack must be nore than conclusory and nust be supported
by nore than a nere desire to cross exam ne. There nust
be allegations of deliberate fal sehood or of reckless
di sregard for the truth, and those allegations nust be
acconpani ed by an offer of proof. They should point out
specifically the portion of the warrant affidavit that is
claimed to be fal se; and they should be acconpani ed by a
statenment of supporting reasons. Affidavits or sworn or
otherwise reliable statenents of wtnesses should be
furnished, or their absence satisfactorily explained.
Al l egations of negligence or innocent mstake are
i nsufficient.

ld., 438 U. S. at 155-56, 171

In order to nmake a "prelimnary show ng" under Franks, a
def endant nust establish by a preponderance of evidence that the
affiant purposefully msled the magistrate or acted with reckl ess
di sregard for accuracy in omtting material information fromthe

affidavit. Yeagy, 63 M. App. at 8-09. Mere negligence or an
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innocent mstake is insufficient. 1d. at 8. See also Cannelly v.
State, 322 M. 719, 726-27 (1991); John Wesley Hall, Jr., Search
and Sei zure § 26:34 (1982).

"[Al] magi strate cannot adequately determ ne the existence

of probable cause with the requisite judicial neutrality

and i ndependence if the police provide himor her with a

fal se, msleading, or partial statenent of the rel evant

facts. . . but we wll not invalidate a search warrant

unl ess the om ssions were material .’

Yeagy, 63 MI. App. at 8 (quoting United States v. Flores, 679 F.2d
173, 176 n.1 (9th Gr. 1982)); see Enory v. State, 101 M. App
585, 631 (1994), cert. denied, 337 MI. 90 (1995). |If the defendant
establishes that, after excising the erroneous information, the
remai ning material in the warrant does not support a finding of
probabl e cause, the search warrant will be invalidated and the
evi dence obtained pursuant to the warrant wll be suppressed.
Franks, 438 U. S. at 156, 171-72.

In this case, appellant noved to suppress the evidence seized
fromhis home and car pursuant to the search warrant, arguing that
the affidavit in support of the warrant violated Franks. At the
suppressi on hearing, appellant also introduced el ectronic tel ephone
cat al ogues into evidence to showthat the tools found in his canvas
bag could be purchased by the general public. In response, the
State elicited testinony fromDetective Angelino that, at the tine
he filed the affidavit in support of the search warrant, he
believed that the telephone and electronic equipnent found in

appel l ant's canvas bag could not be purchased by the general
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public. Detective Angelino testified that he confirmed this belief
with two representatives fromBell Atlantic, who al so stated that
t he equi pnent was not avail able for purchase by the general public.
Addi tional ly, appellant acknow edged at the suppression hearing
that in 1989 he had been charged in a multi-count indictment with
theft, anong other things. Nonetheless, he was found guilty of the
ot her charges, but not theft.
The followng testinony at the suppression hearing is
rel evant.
[ THE PROSECUTOR]: And in the course of presenting
[the application for search warrant] to Judge Mason, do
you recall his asking you that very question which we
have asked you now, as to whether or not this kind of
equi pnent is generally available to the public?
[ ANGELI N : Yes, sir.
[ THE PROSECUTOR]: And did you answer hinf?
[ ANGELI NQ : Yes, | did.

[ THE PROSECUTOR}: And did you answer himas you have
answered us today before Judge McKenna?

[ ANGELI N : Yes, sir.

[ THE PROSECUTOR]: And was that because you believed
honestly that this equipnment, based on your experience
and your conversati ons wth phone conpany
representatives, was not generally avail able for purchase
by the general public?

[ ANGELI NO : Was not.

[ PROSECUTOR] : Okay. | have no further questions.

THE COURT: Ckay. You may inquire. How about the
hats? Can you buy those now? Do you now know that you
can go out and buy that particular hat?
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[ ANGELINQ : You can’t get that hat.

* * %

[ DEFENSE COUNSEL]: Ckay. And when Judge Mason asked

you that question about the availability of the equi pnent

to the general public, you knew at that point in tine

that if you answered that question in the negative, that

there was a chance that this warrant woul d not be issued,

correct?
[ ANGELI N : Ri ght.

The trial court clearly believed that Detective Angelino did
not know ngly, intentionally, or with reckless disregard for the
truth nake any inaccurate statenments concerning the public's
ability to purchase telephone equipnent or the 1989 theft

conviction. The trial court stated:

THE COURT: kay. | am going to sustain the
objection, and the reason is that (a) even if he were to
have done that, | have already nade an independent

decision wth regard to it vis-a-vis Franks, that it
woul d have stood on its own four corners even w thout
that notation, but nore inportantly and (b) is the issue
of the detective's credibility, and | see nothing here
that -- | have been trying to wack ny brain.

What woul d be the percentage of this detective in
this case, in this setting, with this defendant risking
potentially his entire career by purposefully lying to a
circuit court judge on this precise issue?

| come up with a mllion reasons why he woul d not
and none why he woul d. On the basis of that, the
obj ection is sustained. The State’s objection is
sust ai ned.

Later, the court said:
In ny view, touching on the Franks issue, the
officer -- | have had an opportunity now to view O ficer

Angel i no, view the manner in which he conducted hinself
on the stand.
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He is a stranger to ne, | believe. | do not recal
him having testified before nme before. | found his
testinony to be quite credible.

There is nothing in the contents or |ack of contents
of the warrant that he placed before Judge Mason that
would indicate to nme that there was any purposeful
m schief or -- mschief of any kind, purposeful or not
with regard to what he presented to Judge Mason.

Any om ssions that have been poi nted up by [defense
counsel] were purely matters that were of no particul ar
consequence, and did not really nmake that nuch difference
in the overall schene of things.

W perceive no error in the court's ruling. The trial court,
as fact finder, was free to credit or disbelieve the testinony of
wi tnesses. Applying the proper standard of review to the facts as
found by the trial court, the court properly denied appellant's

nmotion to suppress the fruits of the search and seizure warrant.

1.
The trial court instructed the jury on reasonabl e doubt, as
fol | ows:

A reasonabl e doubt is a doubt founded upon reason
It is not a fanciful doubt, a whinsical doubt, or a
capricious doubt. Proof beyond a reasonable doubt
requi res such proof as woul d convince you of the truth of
a fact [t]o the extent that you would be willing to act
upon such bel i ef, W t hout reservation, after
deliberation, in an inportant matter in your own business
or personal affairs.

(Emphasi s added) . After instructing the jury, the trial court
asked the parties whether they had any comments regarding the

i nstructions. Appel l ant asked the court to strike the “after
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del i beration” | anguage fromits instruction, but the court declined
to do so.

On appeal, appellant argues that the court’s insertion of the
words “after deliberation” inproperly deviated from the Mryl and
Crimnal Pattern Jury Instruction on reasonable doubt, MPJI-CR
2:02. He conplains that this deviation reduced the State's burden
of proof, and that the offending words created reversible error.
W di sagree.

The Due Process d ause of the Fourteenth Anendment guarant ees
that a crimnal defendant shall be convicted only upon proof beyond
a reasonabl e doubt. Wlls v. State, 329 M. 370, 375 (1993)
(citing In re Wnship, 397 U S. 358, 361-64 (1970)). W are
m ndful that, in reviewing a jury instruction, we look to the
instruction as a whole, and not to the allegedly offensive part in
isolation. WIIls, 329 MI. at 384. In Merzbacher v. State, 346 M.
391, 399 (1997), the Court of Appeals made clear that although it
woul d prefer circuit courts to use the “tried and tested”
instructions contained in the MPJI-CR, there is no one definitive
standard to express the concept of reasonabl e doubt.

Viewing the jury instructions as a whole, we note that the
trial court began its jury instructions wth the presunption of
i nnocence and then noved on to explain the burden of proof. O her
than the additional words, “after deliberation,” the instruction

mrrored the |anguage contained in MJI-CR Contrary to
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appel lant's argunent, the additional words “after deliberation” in
no way | essened the State's burden of proof.

W are satisfied that the trial court's reasonabl e doubt jury
instruction, taken as a whol e, adequately conveyed the concept of
reasonabl e doubt to the jury and “inpressed upon them the heavy

burden borne by the State.” Merzbacher, 346 Md. at 401.

[T,

Appel | ant presents two questions that relate to rulings by the
trial court during the course of the trial. Accordingly, we shall
provide a brief synopsis of the pertinent evidence presented at
trial, in the light nost favorable to the State.

The State elicited evidence that, from August to Decenber
1997, telephone equipnment was stolen from twenty-seven Bel
Atlantic repair trucks during the |late evening and early norning
hours. Access to the trucks was gai ned by renoving the back w ndow
or front vent of the vehicle. Several Bell Atlantic technicians
testified for the State and identified equi pnent or personal itens
sei zed from appel l ant's home as equi pnent and personal itens stol en

fromtheir trucks.® |In addition, Bell Atlantic Manager Kathleen

6 Bell Atlantic Technician Larry Brady testified that a T-
bird nmeter and hykem a set seized fromappellant's hone were stol en
fromhis truck. He recognized the T-bird neter as his because of
sone renai ni ng adhesive froma sticker on the neter. He recognized
the hykem a as his because it was painted an unusual color. Bel
Atlantic Technician Diana Franklin testified that a “no bounce”

(continued. . .)
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Rhodes testified that five of the side Kkicks seized from
appel l ant' s home matched the serial nunbers of side kicks owned by
Bell Atlantic. According to Rhodes, a side kick is worth about
$475.00. An enpl oyee of a manufacturing conpany that sold butt-ins
to Bell Atlantic testified that four of the butt-ins seized from
appellant's honme matched the serial nunbers of butt-ins sold to
Bell Atlantic.

Appellant refers us to the direct exam nation of Sergeant
ol dber g. The State asked Sergeant Col dberg why he instructed
anot her officer to seize the canvas bag on Cctober 7, 1997. The
sergeant testified that he did so because the bag and the itens
i nside the bag resenbl ed those a tel ephone repair person m ght use.
He further testified: “[Elarlier that night | had nonitored a call
for a larceny froma tel ephone truck. At that point in time we
weren't sure if it was related or not --.” Appellant objected on
grounds of “probable cause” and noved to strike, but the trial
court overruled his objection.

Appel l ant argues on appeal that the trial court erred in
admtting the sergeant’'s testinony. He asserts that he was never

accused in this case of stealing anything froma tel ephone truck or

5C...continued)
hanmer and HIti drill taken from her truck resenbl ed those seized
fromappellant's hone. She also testified that a bag seized from
appel lant's hone was stolen fromher truck. She recognized the bag
because her nother had made it. Bell Atlantic Technician Richard
Larrick testified that a butt-in set wwth a frayed cord seized from
appel lant's hone was the one taken fromhis truck.
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storage location. Therefore, appellant contends that the testinony
was i nadm ssible because: (1) it was inproper “other crines”
evi dence, and (2) probable cause to arrest was irrelevant to any
i ssue before the jury.

It is well settled that a party who fails to object
al together, or who specifies one particular ground for objection,
wai ves all grounds not articulated. von Lusch v. State, 279 M.
255, 263 (1977). See also Colvin-El v. State, 332 M. 144, 169
(1993), cert. denied, 512 U S. 1227 (1994) (“Appellate review of an
evidentiary ruling, when a specific objection was nade, is |imted
to the ground assigned’); Thomas v. State, 301 Ml. 294, 328 (1984),
cert. denied, 470 U S. 1088 (1985); Tapscott v. State, 106 Ml. App.
109, 131 (1995), aff'd, 343 M. 650 (1996). At trial, appellant
objected to the testinony as irrel evant because it related to the
i ssue of probable cause. Accordingly, his argunent that the
testi mony was i nadm ssible “other crines” evidence is not preserved
for our review

Even if we were to consider the nerits of this claim
appel l ant would not prevail. Evi dence of other crines may be
admtted when the evidence “has special relevance, i.e., 1is
substantially relevant to sone contested issue in the case and is
not offered sinply to prove crimnal character, and . . . has
probative force that substantially outweighs its potential for

unfair prejudice . . . .7 Harris v. State, 324 M. 490, 500
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(1991); see MI. Rule 5-404. Among the permtted exceptions is
evidence that tends to establish notive, intent, absence of m stake
or accident, a comon schenme or plan, identity, opportunity,
preparation, or know edge. Harris, 324 M. at 501 n.3.
Accordingly, Coldberg’s testinony was relevant because it could
show t hat Rosenberg was engaged in a common schene to steal tools
fromthe Bell Atlantic phone conpany. Mreover, the tools in the
canvas bag m ght have been linked to tools stolen fromthe truck
and coul d have provided a way to identify Rosenberg.

Nor do we believe that Rosenberg was unfairly prejudiced by
this testinmony. This is because Sergeant Gol dberg’s testinony was
not especially critical to the State’s case and the other evidence
agai nst Rosenberg was strong. Cf. Braxton, 123 Ml. App. at 668-70
(recogni zing that although disputed remarks by two police officers
arguably concerned other crinmes, court did not abuse its discretion
in denying mstrial). Pursuant to the execution of the search
warrant for Rosenberg’ s hone, tel ephone equi pnent was recovered and
taken to a Bell Atlantic facility, where Bell Atlantic enpl oyees
identified some of the itens as the same ones that had been stol en
from them At trial, several Bell Atlantic enployees also
identified itens that were proprietary to Bell Atlantic, and which
had been stolen fromtheir possession.

As to appellant’s second argunent, that the testinony rel ated

to probable cause to arrest and thus was admtted in error, we
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di sagree. W expl ain.

In Zenp v. State, 101 Md. App. 303, 310 (1994), Judge Myl an
stated for our Court that a jury “has no need to know the course of
an investigation unless it has sonme direct bearing on guilt or
i nnocence.” Wen such evidence is relevant and material, however,
it is ordinarily admssible. 1d. “Evidence is relevant (and/or
material) when it has a tendency to prove a proposition at issue in
t he case.” Johnson v. State, 332 M. 456, 473 n.7 (1993)
(citations omtted); see Ml. Rule 5-402. A ruling on the rel evance
of evidence is “a matter which is quintessentially within the w de
di scretion of the trial judge.” Best v. State, 79 MI. App. 241,
259, cert. denied, 317 Md. 70 (1989).

In this case, Sergeant Coldberg testified that he directed the
officers to seize the canvas bag because it contained itens that
resenbl ed those a tel ephone repair person mght use. |n addition,
he testified that he knew that telephone equipnent was stolen
earlier that night froma tel ephone truck. The testinony was not
elicited for the purpose of establishing probable cause to arrest
appel lant. Rather, the testinony was elicited to link appellant's
possession of telephone equipnment with the theft of telephone
equi pment from Bell Atlantic trucks. In fact, appellant was
charged with stealing equipnent, tools, and other property from
Bell Atlantic. The evidence showed that the sidekick, the hard

hat, and the canvas bag seized from appellant belonged to Bell
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Atl antic. Accordingly, we perceive no error in the court's
adm ssion of that testinony.

Even if the ruling were in error, we would find it harm ess
beyond a reasonabl e doubt. The standard of harm ess error was
explained in Dorsey v. State, 276 Md. 638, 659 (1976).

[When an appellant, in a crimnal case, establishes

error, unless a review ng court, upon its own i ndependent

view of the record, is able to declare a belief, beyond

a reasonabl e doubt, that the error in no way influenced

the verdict, such error cannot be deened 'harnl ess' and

a reversal is mandated. Such review ng court nust thus

be satisfied that there is no reasonable possibility that

t he evi dence conpl ai ned of —whether erroneously admtted

or excluded —may have contributed to the rendition of

the guilty verdict.

Essentially, it is our task as a reviewing court to determ ne
whet her the "cunul ative effect of the properly admtted evi dence so
outweighs the prejudicial nature of the evidence erroneously
admtted that there is no reasonabl e possibility that the decision
of the finder of fact would have been different had the tainted
evi dence been excluded." Ross v. State, 276 MI. 664, 674 (1976).
In Del aware v. Van Arsdall, 475 U S. 673, 684 (1986), the Suprene
Court set forth five factors that an appellate court should use to
decide the extent to which an error contributed to the verdict:
the inportance of the tainted evidence; whether the evidence was
cumul ative or unique; the presence or absence of corroborating
evi dence; the extent of the error; and the overall strength of the

State' s case.

Applying the above five factors to this case, any error is
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harm ess. Evidence that a break-in occurred on the night that the
police stopped appellant was not inportant in light of the fact
that a Bell Atlantic manager testified that from August to Decenber
1997, Bell Atlantic experienced twenty-seven separate break-ins of
their trucks. As the “tainted” evidence was cunulative and
corroborated the testinony of Bell Atlantic’s representatives, the

error, if any, was m ninmal.

V.

Appel l ant argues that the trial court inproperly permtted the
State to elicit fromDetective Angelino his |ay opinions regarding
(1) the significance of crinp marks on the tel ephone wires in the
t el ephone box; (2) what appellant was doing with the wires in the
t el ephone box; (3) whether certain equipnment seized from
appel l ant' s canvas bag and hone bel onged to Bell Atlantic; and (4)
whet her the blue material found on the barbed wre at a Bell
Atlantic storage facility was consistent with the blue bl anket
found in appellant's truck. Appellant contends that the first two
opi nions were unfairly prejudicial because they showed that he was
tanmpering with the tel ephone box to eavesdrop or to nmake free calls
-- crimes with which he was not charged. Appellant also clains
that the last two opinions were unfairly prejudicial because they
established a connection between him and the thefts from Bell

Atlantic. W disagree.
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"The rule in Maryland is that a lay witness is not qualified
to express an opinion about nmatters which are either within the
scope of common know edge and experience of the jury or which are
peculiarly within the specialized know edge of experts." King v.
State, 36 MJ. App. 124, 135, cert. denied, 281 Md. 740 (1977); see
Goren v. United States Fire Insurance Co., 113 Md. App. 674, 685
(1997). A lay witness nay opine "on matters as to which he or she
has first-hand know edge,” however. Waddell v. State, 85 M. App.
54, 66 (1990); see also Tedesco v. Tedesco, 111 Ml. App. 648, 666
(1996), cert. denied, 344 M. 568 (1997); L. Mdain, MRYLAND
EviDENCE, § 602.1, at 22 (1987). But, only lay opinions that are
"rationally based on the perceptions of the witness and hel pful to
the trier of fact" are admssible. Watt v. Johnson, 103 M. App.
250, 268 (1995); see L. MLain, MRYLAND EViDENCE, § 701.1, at 192.
The adm ssibility of a lay opinion is vested in the sound
di scretion of the trial court. Robinson v. State, 348 M. 104, 118
(1997); Tedesco, 111 Md. App. at 666; Watt, 103 Md. App. at 268;
Waddel |, 85 Md. App. at 66; Yeagy, 63 M. App. at 22.

The general principle governing lay opinions is enbodied in
Maryl and Rul e 5-701, which states:

If the witness is not testifying as an expert, the
witness's testinony in the formof opinions or inferences
islimted to those opinions or inferences which are (1)
rationally based on the perception of the witness and (2)

hel pful to a clear wunderstanding of the wtness's
testinmony or the determ nation of a fact in issue.
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Thus, such testinmny nust derive from personal know edge, be
rationally connected to the underlying facts; helpful to the trier
of fact, and not prohibited by any other rule of evidence.
Robi nson, 348 Ml. at 118.

The personal know edge prerequisite requires that “‘[e]Jven if
a Wi tness has perceived a matter with his senses,’” he nust also
have “‘the experience necessary to conprehend his perceptions.’”
Robi nson, 348 Md. at 121 (quoting 29 Charles AL Wight & Victor J.

Gol d, FEDERAL PRACTICE AND PROCEDURE EVIDENCE § 6254, at 133 (1997)

(footnoted omtted)). The rational connection prerequisite
requires that there “‘be rational connection between th[e]
perception and the opinion.” Robinson, 348 M. at 124 (quoting

Wight & Gold, supra, 8§ 6254, at 135 (footnoted omtted)).

I n Robinson, supra, the Court of Appeals described two
categories into which lay opinion evidence generally falls. The
first category is “lay opinion testinony where it is inpossible,
difficult, or inefficient to verbalize or comunicate the
underlying data observed by the witness.” Robinson, 348 M. at
119. The second category is where the jury “lacks the know edge or
skill to draw the proper inferences fromthe underlying data.” 1d.
at 120 (quotations and citation omtted).

As we noted, Detective Angelino worked for the Mntgonery
County Police Departnment for alnost twenty-five years. He was

assigned to the Special Investigations D vision and worked with
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el ectronic surveillance equi pnent. The detective identified many
of the pieces of equipnent found in appellant's possession and
expl ai ned how they were used. For exanple, he explained that a
butt-in set is used to nonitor existing tel ephone calls or to nake
a call. Further, he advised that a side kick test nmeter is used in
nmeasuring the loss of line and in telling which |ines need repair.
Detective Angelino also testified that during the normal course of
his duties he had frequently opened and | ooked inside tel ephone
boxes li ke the one at issue.

According to Detective Angelino, the crinp marks on the wires
in the tel ephone box were consistent with the type of marks nade by
“alligator clips connected to a butt-in set.” This remark was
derived fromthe detective's first-hand know edge, was rationally
connected to the underlying facts, and was helpful to the trier of
fact, because it would have been difficult, if not inpossible, to
convey the type of marks on the wres. Det ective Angelino also
testified that, based on what he had observed at the scene, he
bel i eved that appellant was using the wires hangi ng outside the box
in an attenpt either to nake telephone calls or to nonitor
tel ephone lines. This remark was al so based on the detective's
first hand know edge of the scene (including the tools around
appellant and in the canvas bag, the witten 1-800 and 1-900
nunbers on pieces of papers in the canvas bag, and the crinp marks
on the wires), it was rationally connected to the underlying facts,
and was hel pful to the jurors because it may have been difficult
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for themto understand that a person could steal telephone service
or nmake calls by opening a tel ephone box and attaching a nunber of
alligator clips to certain wres.

Further, Detective Angelino testified that during a search of
appel l ant's hone he found a white canvas bag that was identical to
the white canvas bag that appellant had with himwhen the police
first saw him Detective Angelino testified that the bag was
simlar to those used by the tel ephone conpany. This testinony was
al so derived fromfirst-hand know edge; was rationally connected to
the underlying facts; and was helpful to the jury because there
were no marks on the bags identifying them as bags used by
t el ephone repair persons.

Lastly, appellant conplains about Detective Angelino's opinion
testinony that the blanket recovered from appellant's honme was
simlar to the blue fuzzy material found on the fence at one of
Bell Atlantic's facilities. Again, this testinony was based on the
detective's first hand know edge, was rationally connected to the
underlying facts, and was hel pful to the jury. As the material on
the fence was not entered into evidence, there was no other way to
communi cate the simlarities which Detective Angelino physically

observed.

V.

Appel l ant argues that the trial court erred or abused its
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discretion in allowing the State to introduce certain evidence at
trial that had been provided to himin violation of the discovery
rules.” W perceive neither error nor abuse of discretion. To
understand this issue, we pause to present some background facts
regardi ng di scovery.

The case was originally scheduled for trial on May 20, 1998.
At a hearing on May 7, 1998, appellant conplained to the court that
the State had not yet specified those itens seized fromhimthat it
intended to use against him The court ruled that, in fairness to
appellant, it would give the State until My 12 to identify those
itenms and, if the State did not conply within the tinme allowed, the
court would prohibit the State from introducing any item not
di scl osed.

At a hearing on May 20, 1998, the original scheduled tria
date, appellant objected to tw docunents that he had recently
received fromthe State; one docunent appellant received that day,
the other he had received a week earlier. Both docunents |isted
serial nunbers for certain equipnent sold to Bell Atlantic. It was
the State's position that the serial nunbers contained in the two
docunents matched sone of the equi pnent seized from appellant.
Appel I ant conceded that he knew what equipnent the State would

argue he stole, but averred that the two docunents represented “new

" The State argues that the issue is not preserved. In view
of our resolution of the issue, we need not consider that
contenti on.
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information” that the State presented to himon the eve of trial.
Appel l ant asked the court either to exclude the serial nunber
docunents from trial or to grant a postponenent so he could
investigate this new information. The State explained to the court
that it had diligently pursued this information but, because the
California conmpany that sold the equipnent to Bell Atlantic had a
“rel axed” invoice system the State had difficulty in procuring the
serial nunber information.

After hearing argunents fromboth parties, the court concl uded
that although the State was not at fault for providing appellant
the information so late in the trial process, it would be “unfair”
to appellant if the case were to go to trial that day, because he
had not had an opportunity to consider the information. Absent a
post ponenent, the court said the State would be prohibited from
introducing the serial nunber information. Later that day the case
was postponed to June 15, 1998.

Before trial on June 15, 1998, appellant objected to the
introduction of tw pieces of evidence. Specifically, he
challenged the State's introduction of the serial nunber
information as a business record, which was offered through an
enpl oyee of the manufacturing conpany, because the State had not
provi ded the particul ar enployee's nanme on the witness list. The
conmpany’s business records showed serial nunbers matching four
butt-in sets found in appellant’s honme that were, according to the
manuf acturer, sold and shipped to Bell Atlantic. The court
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overruled this objection. Appel l ant al so objected to a witten
list that the State had just presented to him setting forth every
itemthat the State intended to prove that he stole. Appel | ant
conceded that he had been orally advised of the infornmation on the
list well before trial, but argued that the State should be held to
the original discovery time limts that required the State to
suppl ement the bill of particulars in witing. The court also
overruled this objection. Appel | ant argues on appeal that the
trial court should have excluded both the manufacturer’s enpl oyee
witness and each itemthe State intended to prove he stole. W
di sagr ee.

Assum ng, arguendo, that the State violated the discovery
rules, Maryland Rule 4-263(i) gives a trial court the discretion to
fashion renedies for a discovery violation. The purpose of the
di scovery rules is to “assist the defendant in preparing his
defense, and to protect himfromsurprise.” Hutchins v. State, 339
md. 466, 473 (1995) (quoting Mayson v. State, 238 M. 283, 287
(1965)). On appeal, we are limted to determ ning whether the
trial court abused its discretion. Aiken, 101 Md. App. at 577.

At least by May 20, 1998, appellant knew of the specific itens
on the list. Appellant admtted that he had been orally advised as
to the itens the State intended to prove he stole. He also knew
the State was attenpting to link sone of the itenms recovered from

himto products sold to Bell Atlantic. Appellant was not prevented
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from preparing his defense, nor was he surprised at any of the
itens |isted. Accordingly, we find no abuse in the court's
rulings.

JUDGVENTS AFFI RVED.
COSTS TO BE PAI D BY APPELLANT.
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