This appeal turns on a sinple principle. Wth respect to the

| egal phenonenon of “contributory negligence,” the Ilimting
adj ective “contributory” is just as significant and just as
necessary an elenment as is the noun “negligence.” Untold thousands

of acts of negligence, as purely abstract phenonena, go regularly
unnoticed and are legally inconsequential unless they actually
contribute to sone adverse result.

The appeal arises froma personal injury suit brought by the
appel lants, Marilyn Rosenthal and Louis Rosenthal, wfe and
husband, agai nst the appellees, Lee McEvoy Miel |l er and John Roger
Muel | er. Because the autonobile accident itself involved only
Marilyn Rosenthal and Lee MEvoy Muieller, however, we wll for
narrative convenience refer to them as the appellant and the
appellee in the singular. At the conclusion of a jury trial in the
Circuit Court for Baltinore Gty, the appell ee was found negligent,
but the jury also found that the appellant had been contributorily
negligent. W are presented with a single issue on appeal:

Did the trial court err in submtting the
i ssue of contributory negligence to the jury?

We agree with the appellant that the trial court inproperly
submtted the issue of contributory negligence to the jury and
reverse the judgnent bel ow

On Septenber 9, 1994, the appell ant was driving sout hbound on
Falls Road towards its intersection with Wodward Lane. Falls Road
at that point is a two-lane roadway with one |ane for northbound

traffic and one for southbound traffic. The posted speed limt is
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forty mles per hour. Wodward Lane extends only to the east of
Falls Road. It does not cross the road to the west. On the west
side of the roadway at that point is what is described as either a
passing | ane or a shoul der area separated fromthe travel ed portion
of the roadway by a solid white line. The area to the right of the
solid white line, noreover, is paved exactly as is the through-I ane
to the left of the solid white line. Farther to the right of the
passing | ane or shoulder is a curb and a guardrail. For southbound
traffic on Falls Road, there is imediately before the intersection
wi th Wodward Lane both the crest of a hill and a blind curve.

As the appellant approached the intersection, she observed
ahead of her a truck at a conplete stop in the southbound |lane with
its left turn signal blinking. The appellant, who had been
traveling at approximately twenty-five mles per hour, attenpted to
pass the truck on the right-hand side in what she contends was a
"passing lane" or, at least, the shoulder portion of the road,
separated fromthe rest of the roadway by a solid white line. The
appel lant was in the process of passing the stationary truck when
the right rear of her car was suddenly struck by the appellee’ s
vehi cle and propelled into the truck.

The appellee testified that as she canme across the crest of
the hill and around the blind curve, she unexpectedly saw
imredi ately in front of her 1) the truck as it was poised to nmake
the left-hand turn and 2) the appellant’s vehicle as it was in the

act of passing the truck on its right-hand side. She testified
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t hat when she rounded the curve and first saw the two vehicles in
her path, they were only two or three car |engths away. The
appel l ee was at that point in the main southbound |ane of Falls
Road. She was not herself on the shoul der or even contenplating a
nove to the shoulder in order to go around the truck. 1In the two
to three seconds available to her fromher first sighting of the
other two vehicles until the nonment of collision, the appellee, who
was driving at approximately forty mles per hour, attenpted to
apply her brakes and cone to a stop in the through |ane. Wen the
brakes failed or when the appellee realized that she could not stop
intime, however, she veered sharply to the right toward the curb
and the guardrail in order to avoid a collision. Her energency
tactic was sinply to hit the guardrail and stop. At no tine did
she use or did she intend to use the “shoulder” as a |ane. Her
vehi cl e bounced over the curb, hit the guardrail, and then “rode”
along the guardrail for approximately a car |ength before striking
t he appel l ant’ s vehicle.

The appel l ant requested the trial judge to rule that she was
free of contributory negligence as a matter of |aw The | udge
denied that notion and submtted the issue of contributory
negligence to the jury, along with the issue of the appellee’s
primary negligence. That, the appellant clains, was error.

The burden, of course, is on the defendant to generate a prinma

facie case as to the plaintiff’s contributory negligence. In
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Batten v. Mchel, 15 M. App. 646, 652, 292 A 2d 707, 711-12

(1972), this Court expl ai ned:

Contributory negligence is an affirmative
defense and the burden of proving the
plaintiff's contributory negligence rests upon
t he defendant. Contri butory negligence, if
present, defeats recovery because it is a
proxi mate cause of the accident; otherw se the
negligence is not contributory.

Wth respect to the quality of the evidence that is legally

sufficient to generate a jury issue, Fower v. Smth, 240 M. 240,

246-47, 213 A 2d 549, 554 (1965), has |ong been the benchmark:

Maryl and has gone alnost as far as any
jurisdiction that we know of in holding that
meager evi dence of negligence is sufficient to
carry the case to the jury. The rule has been
stated as requiring submssion if there be any
evi dence, however slight, legally sufficient
as tending to prove negligence, and the wei ght
and val ue of such evidence will be left to the
jury. Ford v. Bradford, 213 M. 534. Cf.
Bernardi v. Roedel, 225 mMd. 17, 21. However,
the rule as above stated does not nmean, as is
illustrated by the adjudicated cases, that all
cases where questions of alleged negligence
are involved nust be submtted to a jury. The
words “legally sufficient” have significance.
They mean that a party who has the burden of
provi ng another party guilty of negligence,
cannot sustain this burden by offering a nere
scintilla of evidence, anpbunting to no nore
than surm se, possibility, or conjecture that
such ot her party has been guilty of
negl i gence, but such evidence nmust be of | egal
probative force and evidential val ue.

(Enmphasis in original).
Ironically, what the phrase “however slight” tantalizingly

prom ses defendants, the definition of “legally sufficient” takes
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back in the very next breath. Evidence, however slight, is enough;
but a nere scintilla of evidence is not enough.?

The appellee relies on two scintillas of arguably negligent
conduct by the appellant to support her argunent that the appell ant
was contributorily negligent. The first is that the appell ant
failed to look in her rear-view mrror before attenpting to pass
t he truck. The appellant admts that that was the case. The
second is that the appellant drove “off” the roadway and onto the
shoul der just before the inpact, in alleged violation of Ml. Code
(1998), 8§ 21-304(c) of the Transportation Article.

W will grant that the appellee has at |east a plausible
argunent in both of these regards. There will be circunstances in
which the failure to look into the rear view mrror before
swtching | anes is negligence, primary or contributory. Although
it is nore problematic as to whether the appellant noved “of f” the
roadway in her passing maneuver, we w || assune, arguendo, that she
did. There will be circunstances in which driving a vehicle “off”
the roadway will be negligence, primary or contributory.

What the appellee fails to appreciate is that her burden of
production is not that of establishing a prima facie case as to

sonme theoretical negligence by the appellant in the abstract. Her

burden, rather, is to establish a prima facie case of contributory

1 As to the nature of a scintilla, see the analysis of Judge MWIIians

in Turner v. Hammond, 270 Md. 41, 60, 310 A 2d 543 (1973).
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negligence, to wit, negligence that is a proximte cause of the
accident. It is with respect to this second required el enent that
the appellee has offered not even a scintilla of evidence, |et
al one legally sufficient evidence.

As early as Friednman v. Hendler Creanery Co., 158 M. 131

148, 148 A. 426 (1930), the Court of Appeals nade it very clear
that a plaintiff’s negligence is not ipso facto contributory
negligence unless it is a proximte cause of the accident:

Assum ng, for the purpose of the question
only, that these facts did show that plaintiff
was negligent as a matter of |aw, yet unless
such negligence was the direct and proximte
cause of the accident, it would not bar her
right to recover.

(Enphasi s supplied).
In Schwartz v. Hathaway, 82 M. App. 87, 90, 570 A 2d 348

(1990), Judge Robert Bell made the sane point for this Court:

In order for a party to an accident to be
hel d responsible for its happening, two things
nust have coal esced: The party was negligent,
either primarily or contributorily, and his or
her negligence was the proximate cause of the
acci dent .

(Enphasi s supplied).

In Schwartz v. Hathaway, the trial judge denied the

plaintiff’s nmotion for summary judgnent with respect to the absence
of contributory negligence and submtted that issue to the jury.
This Court reversed the trial court and held, as a matter of | aw,

that there was no contributory negligence on the plaintiff’'s part.
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We nmade that holding even in the face of evidence that established
that the plaintiff may have been negligent in violating a provision
of the Transportation Article that provides that “a pedestrian may
not wal k along a controlled access hi ghway. ":

Maryl and Transportation Ann. Code, 8§ 21-
509 provides that except when “an energency
prevents the novenent of a vehicle in which he
is riding and the person goes only to the
near est tel ephone or ot her source  of
assistance. . .”, “a pedestrian may not wal k
al ong a controlled access highway.” . . . |t
nust be conceded, however, that the evidence
presented at trial permtted an inference
that, in walking his notorcycle along the
Beltway, a controlled access highway, the
decedent violated that statute. Neverthel ess,
where the issue of negligence depends upon
establishing a violation of law, the party
carrying the burden of proof on that issue
“must establish both the violation and its
proxi mate cause relationship to the injury
before the case is submtted to the jury.”
See also Peterson v. Underwood, 258 Md. 9, 15,
264 A.2d 851 (1970), in which the Court of
Appeal s stated, quoting Austin v. Buettner
211 md. 61, 70, 124 A 2d 793 (1956):

It isarule inthis State that the
nmere violation of a statute will not
support an action for danages. even
though it may be evidence of
neal i gence, unless there is legally
sufficient evidence to show the
violation was the proxinate cause of
the injury.

82 Md. App. at 92-93 n.2 (citation omtted; enphasis supplied).
Judge Bell’s opinion clearly stated that all negligence on the

part of a plaintiff is not automatically contributory negligence

and that proximate causation is an additional and independent

el enment that nust be proved:
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[ Alccording to appellees, the decedent’s sin
consisted of nerely being on the mni-
shoul der.

Assuni ng t hat t he decedent’s mer e
presence on the mni_shoulder, within two and
a half feet of the traveled |lane of traffic
was evidence of negligence. the issue becones
whet her there was sufficient evidence that
t hat negligence was the proxi nate cause of the
decedent’s death as to require that the issue
be presented to the jury.

82 Md. App. at 92-93 (footnotes omtted; enphasis supplied).
In Myers v. Bright, 327 M. 395, 609 A 2d 1182 (1992), the

trial judge ruled that the plaintiff was free of contributory
negligence as a matter of |aw and declined to submt that issue to
the jury. On appeal to this Court, we reversed, holding that the
i ssue of contributory negligence should have been submtted to the

jury. Bright v. Mers, 88 MI. App. 296, 594 A 2d 1177 (1991). The

Court of Appeals, in turn, reversed this Court and held that the
plaintiff was free of contributory negligence as a matter of |aw.
It so held even in the face of evidence that showed that the
plaintiff may have been guilty of speeding at the time of the
accident. Judge Chasanow expl ained that the plaintiff’s negligence
is not contributory negligence unless it is the proxi mate cause of
t he acci dent:
Even assumng that Myers was definitely
speeding, she is not barred from recovery
unless the accident can be at least partly
attributable to her rate of travel
“Exceeding the speed |imt does not constitute
actionabl e negligence unless it is a proximte

cause of injury or danage.” Al ston V.
Forsythe, 226 M. 121, 130, 172 A 2d 474, 477
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(1961). . . . “Evidence that a notorist was
exceeding a posted speed limt or driving at
an _excessive rate of speed is not actionable
unl ess such speed is a proxinmate cause of the
accident. To show nerely excessive speed is
ordinarily not enough to support a verdict
based on negligence unless there is sone
further show ng that this excessive speed is a
direct and proximte cause of the injury.”
Keith C. MIler, Autonobile Accident Law and
Practice, 8§ 19.10 (1991) (footnote omtted)
(hereinafter Mller).

327 Md. at 405 (enphasis supplied).

The Court of Appeals made it absolutely clear that even when
a plaintiff’s negligence is established, an independent issue still
remains with respect to causation:

Negl i gence that does nothing to cause a m shap
cannot create accountability. W do not
condone speeding; there are penalties for
t hose who break the | aw regardl ess of whether
their excessively fast driving leads to
accidents. Qur focus is sinply on causation:
Was Myers’ speeding a proxinmate cause of the
acci dent ?

327 Md. at 407-08 (footnote omtted; enphasis supplied).

Wth these controlling legal principles firmy in mnd, we
turn to the two instances of alleged negligence on the part of the
appel | ant bei ng urged upon us by the appellee. The first is that
she failed to ook into her rear viewmrror imediately before the
i npact. W accept the proposition that a driver nmay be technically
negligent in failing to check the rear view mrror before changing
| anes. There can obviously be circunstances in which such a

failure mght well contribute to an accident.
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What the appellee has failed to show, however, is how that
action contributed to the accident in this case. No evi dence was

offered at trial tending to show that had the appel |l ant checked her
rear view mrror, her actions would have been different in any way.
Even had the appellant been |looking into her rear view mrror at
t he precise instant when the appellee rounded the blind curve, she
woul d have seen an autonobile bearing down on her at forty mles
per hour and only several car |engths away. She woul d not have
been in a position to do anything except brace herself for the
inevitable and i mm nent inpact, even if she could have anti ci pated
whet her the appellee’s vehicle would continue in a straight line
down the traveled portion of the roadway or woul d suddenly swerve
into the guardrail and randomy bounce off it. Because the
appellant had no tine to do anything, her failure to see the
accident comng a split second earlier had no influence what soever
on the happeni ng of the accident.

Accordingly, the appellee failed to neet her burden of
generating a prima facie case of contributory negligence.
Coi nci dental negligence, even assumng it to exist, that does not
contribute to the accident is immterial. W would observe of the

failure of the appellant to see the accident comng in this case
what the Court of Appeals observed with respect to the plaintiff’s

speed in Myers v. Bright:
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It is inportant to keep in mnd that the
accident happened very quickly. There is no
evi dence that Myers’ speed deprived her of an
opportunity to take sone action to avoid the
col l'i sion.

327 Ml. at 406 (enphasis supplied). Simlarly, there was no
evidence in this case that the appellant’s failure to | ook in the

mrror deprived her of an opportunity to take sone action to avoid

the collision. “[T]lhere is no evidence that nore attentiveness by
[the plaintiff] . . . would have in any way altered the events that
brought this case to court.” Mers v. Bright, 327 Md. at 410.

By parity of reasoning, there was no evidence that the
appel I ant contributed to the accident nerely because she attenpted
to pass the truck on the "shoulder,"” if that, indeed, was the case.
I n support of her position that the passing maneuver constituted
contributory negligence, the appellee directs our attention to the

conbi nati on of Mi. Code, Transp. 8 21-304 and Peters v. Ransay, 273

Md. 21, 327 A 2d 472 (1974). Section 21-304 provides, in pertinent
part:

(b) Safe conditions required. — The
driver of a vehicle nmay overtake and pass
another vehicle to the right only if it is
safe to do so.

(c) Driving off roadway. — The novenent
descri bed under subsection (b) of this section
may not be made by driving off the roadway.

Peters v. Ransay is cited, however, only for the proposition,

not in dispute in this case, that the decision as to whether a

vehicle at the nonment of collision was on the main travel ed portion
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of a roadway or was “off the roadway” nmay be made by the tria
judge as a matter of |aw and need not be submtted to a jury.
Nei t her that case nor this, however, involved an unpaved shoul der.
The then-pertinent provisions of Art. 66-1/2, 8§ 11-304(b)

prohi bited passing on the right “by driving off the pavenent or

mai n travel ed portion of the roadway.” (Enphasis supplied). The
appellant’s vehicle in this case was on the pavenent. The current
provi sion, 8 21-304(b) of the Transportation Article, now prohibits
passing on the right “by driving off the roadway.”

More significantly, Peters v. Ramsay did not involve in any

way the question before us of whether the inproper novenent of a
vehicl e off the roadway, even if assumed to have occurred, would or
woul d not be a contributing cause to a particular accident. The
i ssue of proximate causation was sinply not involved in that case.
The appel | ee nonet hel ess nmaintains that the appellant, by crossing
over the solid white line, traveled off the roadway and onto the
shoul der, in direct violation of 8 21-304(c). That, according to
the appellee, generated sufficient evidence of contributory
negligence to take the issue to the jury.

It is unnecessary, however, to decide whether the appellant
violated 8 21-304(c). Even assum ng, purely for the sake of

argunent, that such was the case, the appellant’s decision to pass
to the right of the truck did not contribute to the accident in this

case. The appellee has failed to put forth any evidence that the
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appel lant’s act of passing on the right, be it negligent or be it

non-negligent, was in any way a proximte cause of the accident.
Even assum ng, arguendo, that the appellant’s vehicle at the

monment of collision was negligently “off the roadway” in a place

where it should not have been, the only connection that fact woul d

have had with the accident is that it placed the appellant in

harm s way--at the wong place at the wong tine. Schwarz v.

Hat haway, 82 Ml. App. at 95-96, found that type of “nerely passive
and potential” negligence, even assumng it to have been
negl i gence, to have been non-contributory as a matter of |aw

The evidence was quite clear . . . that since
t he point of inpact was on the shoul der of the
road, appellee’ s truck nmust have drifted onto
t he shoul der and struck the decedent. It was
that negligence, the failure of Hathaway to
keep a proper |ookout and control of his truck
with the result that it drifted onto the
shoul der and struck decedent, that was the
di rect cause of the decedent’s death.
Decedent’s nedgligence, if negligence it is--
standi ng and/or walking a notorcycle along the
m ni - shoul der--was at best “nerely passive and
potential.” On the other hand, Hathaway’ s
negl i gence--failing to keep a proper | ookout
and control over his vehicle--was its “noving

and effective cause.” It follows that the
issue should not have been presented to the
jury.

(Enphasi s supplied).

In Myers v. Bright, supra, the Court of Appeals dealt with a

situation where the plaintiff’s assunmed negli gent speedi ng served

only to put her in the wong place at the wong tine. Judge



-14-
Chasanow hel d squarely that that random chance was, as a matter of

| aw, NOT contributory negligence

It could be argued that had Myers been
goi ng sl ower, she would not have been at that
| ocation at the preci se nonent when Bright was
trying to dash into the Burger King. In other
wor ds, speeding put her in the wong place at
the wong tinme. It could be simlarly argued
t hat had she been going much faster she al so
woul d have avoided the accident. Seventy
years ago, the Illinois Suprene Court stated:

“I'f the illegal act is a nere
condition which nade it possible for
the accident to occur, but is in
itself no part of the accident, it
wi Il not bar recovery. It is, of
course, an essential condition of
nost accidents that the injured
party be where he was at the tine he
was in_ order for the injury to
occur, and the fact that he would
not have been there if he had not
been violating the law is not, in
itself. a defense.”

Lerette v. Director General of Railroads, 306
II'l. 348, 137 N.E. 811, 814 (1922), quoted in
Hal e v. Cravens, 263 N E.2d at 596-97.

327 Md. at 408 (enphasis supplied). See also Sun Cab Co. v.

Faul kner, 163 M. 477, 479, 163 A 194 (1932) (“The contribution of
the Sun cab to the accident appears to have been only that of being
there at the nonent.”)

There was no evidence generated tending to show that the
appel lant was contributorily negligent. Accordingly, the trial
court should have ruled, as a matter of law, that the appellant was

not contributorily negligent and should not, therefore, have
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submtted the issue of contributory negligence to the jury. In
view of the jury's verdict that the appellee was guilty of primry
negl i gence, t he ultimate j udgnent in favor of t he
def endant/ appel l ee was in error and hereby reversed.

JUDGVENT REVERSED, CASE
REMANDED FOR FURTHER
PROCEEDI NGS CONSI STENT
WTH TH'S OPI NION, COSTS
TO BE PAI D BY APPELLEE.
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