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Appel | ant, Margaret Ross, up until June 28, 1996, was a

“City Planner Supervisor” in the Baltinore Gty Departnent of
Pl anning. She had worked for the Cty for fourteen years as of

June 28, 1996, when she lost her job through no fault of her

own.

Ms. Ross had a right, guaranteed by the Cty's Charter and
the rules of the Gvil Service Conmmi ssion, to have her nanme
pl aced on a re-enploynent list and to be rehired (in order of

seniority) as a City Planner Supervisor if, within one year of
the date of her discharge, the Gty filled a vacancy for the
position of City Planner Supervisor. M. Ross's nane was pl aced
on the re-enploynment list, and as far as is shown by the record,
she had the nost seniority of any fornmer City Planner Supervisor
on that |ist. Ms. Ross was not, however, re-hired by the Gty
within one year of her discharge, and her name was thereafter
taken off the re-enploynent |ist.

The central question to be resolved in this case is whether,
within one year from the date Ms. Ross lost her job, the Gty
filled a vacancy for the position of City Planner Supervisor.
If the Gty did fill a vacancy, it would appear, at |east from

the material presented to the notion's court, that M. Ross was



entitled to be hired for that vacancy. The Cty maintains that
it did not fill such a vacancy and, accordingly, maintains that

it had no obligation to re-hire Ms. Ross.

| . BACKGROUND FACTS!

Article VII, section 100(b), of the Baltinore Cty Charter
provi des:

Each person discharged for the purpose of
reducing the force and wthout fault shall
receive a certificate so stating and al
persons so discharged shall be placed on the
eligible list in the order of the length of
their service in their classifications at
the time of being laid off . . . . Per sons
so discharged shall have preference in the
order of their seniority over others on the
eligible Iist

The rules of the Cvil Service Comm ssion for the Cty spel
out the rights of enployees who have been discharged “through no
fault of their owm.” Civil Service Rule 52C reads:

Whenever it becones necessary to reduce the

work force in any organizational uni t
because of lack of work or lack of funds,
the appointing officer shall notify the

Departnent [of Personnel] of the nanes and
classifications of the affected enployees
for the purpose of entering their nanes on
appropriate ref[ -] enpl oynment lists as
provided in Rule 39, and shall furnish each
person so Jlaid off or renoved wth a
certificate to that effect, as required by
Section 102 of the Cty Charter.

The facts set forth in Part | of this opinion are witten in the |ight nost
favorable to appellant, the non-prevailing party below. See Tennant v. Shoppers

Food Warehouse Md. Corp. , 115 Md. App. 381, 386 (1997).
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Civil Service Rule 29A states:

For initial appoi nt nent s, the Personnel
Di rector shal | first certify to t he
appointing officer from the appropriate re-
enpl oynent list the nanes of persons, equa
in nunber to the positions to be filled, who
have been laid off pur suant to the
provi sions of Rule 52. Al'l nanmes shall be

selected or renoved from a re[-]enploynent
list for a class before any selections nmay
be nmade from an enploynent |ist for the sane
cl ass.

Certifications for pronotions to a class for
vacancies in an organizational unit in which
a layoff occurred may not be made while the

re-enploynment list for that class contains
t he names of el igibles from t hat
organi zational unit. Certifications for

pronotions to the class for vacancies in
ot her organizational units may be made only
if no new or additional nanes were placed on
the re-enmploynent list within the 90 days
prior to t he date of request for
certification.

Lastly, Cvil Service Rule 39 reads, in pertinent part:

B. The names of persons laid off in
accordance with Rule 52 shall be placed on
the re-enploynment list for the appropriate

class in the order of the length of their
service in their classifications at the tine
of bei ng laid of f and in ot her
classifications in the dassified GCvil
Service in which they my have served
previ ously.

C. Persons laid off under Rule 52 shall have
absol ute preference in re-enploynent, in the
order of their standing on the re-enpl oynent
list, when certified for the <class 1in
accordance with the provisions of Rule 29
and shall not be required to serve a



probationary period upon re-enploynent in
their former organizational unit.

Because of the provisions quoted above, Ms. Ross's nanme was
pl aced on a re-enploynment list for the position of “City Planner
Supervisor” on June 28, 1996. In the one-year period that
passed while Ms. Ross's nane was on the re-enploynent |ist, four
positions of City Planner Supervisor becane vacant. One of
those positions indisputably renmained vacant for one year and
t herefore does not concern us. Whet her any of the other three
City Planner Supervisor positions remained vacant was disputed
by the parties, but for our purposes it is necessary to discuss
only what occurred in regard to two of the three vacancies.?

On July 30, 1996, Raynond Bird retired from the City's
Departnent of Pl anni ng. The position vacated by Bird remained
enpty until Novenber 1996 when Goria Giffin, an enployee
formerly under M. Bird' s supervision, was asked to serve as
Acting City Planner Supervisor. She was al so asked to perform
all the functions previously perfornmed by M. Bird.

Before the City asked Ms. Giffin to perform the duties of
a Gty Planner Supervisor, the Gty did not first try to hire a

replacement for M. Bird from the re-enploynent I|ist. | nst ead,

2The third vacancy arose on June 28, 1996 —the sane day that appellant was
laid off — when Israel Patoka was voluntarily laid off as a City Planner
Supervisor. On March 27, 1997, the City hired one Kyle Legg as a City Planner
I. It is not conpletely clear whether Legg replaced M. Patoka as a Gty Pl anner
Supervisor. It is unnecessary, however, to struggle with that issue because the
manner that the City handled the other two vacancies is both clear cut and
out cone deterni native.



it relied on a provision of the Cty's Admnistrative Policy
Manual referred to as the “in lieu of provision,” which reads:
An agency may fill a vacant position with
an enpl oyee whose job class is not the sane
as the class of the vacant position if such
action will allow the individual to gain the
necessary experience to qualify for the
class. To be eligible, the enployee's class
and the class of the vacant position mnmust be
in the same class series. (For exanple, a
Senior Cerk position may be filled with a
Clerk “in lieu” of a Senior Oerk.)

Alittle over two nonths after Ms. Ross's nane was renpved
from the re-enploynent list, on Septenber 8, 1997, Ms. Giffin
was pronmoted to the position of City Planner Supervisor.

The pronotion of Laurie Feinberg, an enployee of the
Departnent of Planning, followed a path alnost identical to the
one traversed by Ms. Giffin. M. Feinberg' s supervisor, Donald
Duncan, retired as City Planner Supervisor on July 30, 1996.
About three nonths later, again in Novenber of 1996, M.
Fei nberg was asked to perform the functions M. Duncan had
previously perforned. She perforned the duties of a Cty
Pl anner Supervisor, albeit wthout benefit of the formal title
or pay, until Septenber 8, 1997, when she was formally pronoted
to the position of City Planner Supervisor.

On August 13, 1998, Ms. Ross filed suit in the Grcuit Court
for Baltinore City, namng her forner enployer, the Myor and

Cty Council of Baltinore, as a defendant. Ms. Ross alleged

that under the GCty's Charter, as well as under applicable civil



service rules, she had a right to be re-hired as a Cty Planner
Supervisor, but that the City, rather than re-hiring her, had
transferred or reassigned existing |ower ranking enployees into
the vacant City Planner Supervisor position. Ms. Ross further
alleged that the Cty, by its failure to re-hire her, denied her
rights guaranteed under Articles 19 and 24 of the Maryland
Decl aration of Rights. She prayed for the followng relief:
a. For the declaration of her rights and
reinstatenent in her position;
b. For front and back pay;
c. For interest and the costs of this
action;
d. For such other and further relief as
this court deens appropriate.

The City filed a notion for summary judgnent that was
supported by a nenoranda that underscored the point that whether
the Cty's notion had nerit depended on the truth of two
(al l eged) facts: (1) between June 28, 1996 (when Ms. Ross was
pl aced on the re-enploynment |ist) and June 28, 1997, “there were
no City Planner Supervisor Vacancies”; (2) the persons who
ultimitely were hired as City Planner Supervisors were not hired
for the supervisor position until after June 28, 1997, when Ms.
Ross was no |longer on the Iist. The City concluded its tria
menor anda wi th these words:

The Department of Personnel has sole

discretion in the maintenance of a re-
enpl oynent |list and, in this case, dutifully

per f or med its responsibilities to t he
[p]laintiff. That no jobs becane avail able
during t he one  year peri od is not



acti onabl e. Nor does the [p]laintiff have
any renmedy because the Cty pronoted two
City enployees to Gty Planner Supervisor
after June 30, 1997. The [p]laintiff has
failed to present a prima facie case
al l eging any inproper purpose, or establish
any evidence of a constitutional denial or
City Charter proscription [sic], which would
have i npeded her re-enploynent.

Ms. Ross filed an opposition to the City's notion, as well
as a cross notion for summary judgnent. Her opposition and
cross notion were supported by her own affidavit, as well as by
excerpts from the depositions of Ms. Giffin, M. Feinberg, and
ot hers. The <central point advanced by M. Ross in her
opposition nenorandum was that during the year she was on the
re-enploynment list three positions of City Planner Supervisor
becane vacant and were later filled by existing Cty enployees
“in lieu of pronotion.” She contended that filling the
vacancies in this matter violated the clear and unanbi guous
provisions of the Cty's Charter and the rule of the Guvil
Servi ce Conmi ssi on.

A hearing on the pending notions was held in the Grcuit
Court for Baltinmore Gty on Decenber 3, 1999. At the hearing,
counsel for the Cty mde a brief oral argunment in which he
asserted that the “case boils down to the fact” that while M.
Ross was on the re-enploynent |ist the vacant position of City

Pl anner Supervisor “was not filled by anyone.”



1.  THE MOTI ONS JUDGE'S RULI NG

In making her ruling, the notions judge said that two facts
were undi sputed, Viz: (1) that Ms. Ross was on the re-
enpl oynent |ist from June 28, 1996, to June 28, 1997, and (2)
that, if the Gty hired a Cty Planner Supervisor during that
period, Ms. Ross would have been at the top of the list. During
argunent, the trial court made clear that she accepted the
validity of the Cty's argunent that the position of Gty
Pl anner Supervisor was not filled while Ms. Ross was on the re-
enpl oynent |ist. She orally delivered her decision and the
rationale for it:

VWat happened in each one of those
i nstances was that the City, instead, placed

soneone in the position in lieu of,
fol | ow ng, I guess, the admnistrative
manual policy that is set out in 231-1,
which states that, “An agency may fill a

vacant position with an enployee whose job
class is not the sane as the class of the

vacant position if such action will allow
the individual to gain the necessary
experience to qualify for the class. To be

eligible, the enployee's class and the class
of the vacant position nust be in the sane
cl ass series.”

Additionally, that policy states what is
pr ohi bi t ed. And explicitly it states that,
“I't is prohibited to fill a vacant position
with an enployee whose job class is in the
same class series as the vacant position and
has a salary range which is higher than the
budget ed position.”

So what that neant is that, if the Cty
was going to be filling the positions in



lieu of, the plaintiff did not qualify to
fill the positions in lieu of.

And the plaintiff has stated, and |
think correctly so, that that's not really
what her goal was. Instead, her goal was to
be hired as a Gty Planner Supervisor, which
i s under st andabl e.

However, essentially what that neans is
that the plaintiff is saying that the Cty
was required to fill the position with the
Cty Planner Supervisors and was prohibited,
as a mtter of law, from filling them in
lieu of. And that's not ny understandi ng of
what the Charter and the Gvil Services
rules provide, a requirenment that the Gty
fill positions and not use in lieu of. | t
just sinply does not exist.

So for all of those reasons, | am going
to grant the CGCty's notion for summary
j udgnment, which, of course, neans that the
plaintiff's notion for parti al sunmmary
judgnment will be denied. So I'lIl sign an
order to that effect.

(Enmphasi s added.)

The underlined portion of the court's oral opinion referred
to a portion of the Admnistrative Policy Mnual, which sets
forth “Prohibited Actions”:

The following personnel actions are
prohibited and wll not be approved under
any circunstances:

wi t h anCerflldyiesy whosse anbb pokassons in the same class

series as the vacant position, but has a salary range

which is higher than the budgeted position, (for

exanmple, filling a vacant Clerk position with a Senior
Clerk “in lieu” of a derk)
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The trial

case w t hout

judge erred in granting sunmary judgnment

in this

rendering a witten opinion spelling out the rights

of the parties. As the Court of Appeals recently said in

Maryl and Association of HMJOs v. Health Services Cost

Revi ew

Comm ssi on, 356 Md. 581 (1999):

The plaintiffs in this action sought a
decl aratory judgnent, and the issues under
counts 1, 3, and 4 were appropriate for a
decl aratory judgnent. The circuit court,
however, filed no witten decl arat ory
judgnment and filed no witten opinion which
could be treated as a declaratory judgment.
In this regard, the circuit court commtted
error.

|d. at 603; see also Harford Mutual Ins. Co. v. Wodfin Equities

Corp., 344 M. 399, 414 (1997) (“[Where a party requests a

declaratory judgnent, it is error for a trial court to dispose

of a case sinply with oral rulings and a grant of

in favor

of the prevailing party.”) (quoting Ashton v.

j udgment

Br own,

339 Mi. 70, 87 (1995)).

In Whodfin, the Court of Appeal s expl ai ned:

The fact that the side which requested

the declaratory judgnent did not prevail in
the circuit court does not render a witten
decl aration of t he parties’ rights
unnecessary. As this Court stated many

years ago, “whether a declaratory judgnent
action is decided for or against the
plaintiff, there should be a declaration in
the judgment or decree defining the rights

of the parties under the issues nade.” Case
v. Conptroller, 219 M. 282, 288, 149 A 2d
6, 9 (1959). See also, e.g., Christ wv.

Departnment, supra, 335 Ml. at 435-436, 644
A.2d at 38 (“[t]he court's rejection of the
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plaintiff's position on the nerits furnishes
no ground for” failure to file a declaratory
judgment); Broadwater v. State, 303 M. 461,
467, 494 A .2d 934, 937 (1985) (“the trial
j udge should have declared the rights of the
parties even if such declaration mght be
contrary to the desires of the plaintiff”);
East v. Glchrist, 293 M. 453, 461 n. 3,
445 A . 2d 343, 347 n. 3 (1982) (“where a
plaintiff seeks a decl aratory j udg-
ment . . ., and the court's conclusion . :
is exactly opposite from the plaintiff's
contention, nevertheless the court nust,
under the plaintiff's prayer for relief,
issue a declaratory judgnent”); Shapiro v.
County Comm, 219 M. 298, 302-303, 149 A 2d
396, 399 (1959) (“even though the plaintiff
may be on the losing side of the dispute, if
he states the existence of a controversy
whi ch should be settled, he states a cause
of suit for a declaratory decree”).

Wodfin, 344 Md. at 414-15 (1997).

Because no witten declaration of rights has been filed,
this case nust be remanded. We include the followi ng comments
for the guidance of the circuit court.

The notions court's reliance on the “Prohibited Actions”
provision of the Admnistrative Policy Manual (quoted above) was
m spl aced. There is nothing in the record to show that M.
Ross's “job class” had a *“higher salary range” than the range
budgeted for a City Planner Supervisor. Nothing in the
Adm nistrative Policy Manual prohibited M. Ross from being
named as a City Planner Supervisor if the Cty elected to fill

t hat vacancy while she was on the re-enploynent |ist.
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The court's second ground for granting summary judgnent in
favor of the City was that the trial judge believed that by
utilizing the “in lieu of” provision in the Admnistrative
Policy WMnual, the Gty successfully kept the Cty Planner
Supervi sor position vacant while M. Ross was on the re-
enpl oyment | st. It is also upon this ground that the City
placed primary reliance in its brief. According to the City,
“Appel l ant was never rehired by the Gty because the Cty did
not fill the position of Cty Planner Supervisor during
[the one year] period [that Ms. Ross was on the list].”

It makes no sense to argue, as the Cty does, that on the
one hand the City could utilize the “in lieu of” clause when
positions becanme vacant and, on the other hand, contend that the
Cty never filled the Cty Planner Supervisor position. By its
pl ain and unanbi guous terns, the “in lieu of” clause only cones

into play when the City elects to fill a vacancy. As nentioned

previously, the “in lieu of” clause reads: “An agency may fill

a vacant position with an enployee whose job class is not the

same as the class of the vacant position if such action wll
allow the individual to gain the necessary experience to qualify
for the class . . . (for exanple, a Senior Clerk position nay be
filled with a Cerk "in lieu of' a Senior Cerk).” (Enmphasi s
added.) In other words, if the Gty Planner Supervisor position

was indeed kept vacant, the “in lieu of” provision of the
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Adm ni strative Policy Manual would have no possible relevance to
this case.

In the notions court, it was undisputed that the Gty used
the “in lieu of” clause to tenporarily nmove Ms. Giffin and M.
Feinberg into Gty Planner Supervisor spots that previously were
held by persons with the title of Gty Planner Supervisor.
Al t hough Ms. Giffin and Ms. Feinberg were not inmmediately given
either the pay or the title of Cty Planner Supervisor, they
both fulfilled the duties of a Cty Planner Supervisor. Under
these circunstances, it is illogical to say that a position
remai ns “vacant” sinply because no one has assuned formal title
to that position

We therefore hold that the trial court erred in granting
summary judgnment on the basis that the Gty did not fill any
vacancies in the job of Gty Planner Supervisor during the
period Ms. Ross was on the re-enploynent |ist.

In her brief, Ms. Ross stresses (1) that the Baltinore Cty
Charter is the supreme law of the City; (2) that with exceptions
not here relevant all enployees are required to be nenbers of
the civil service; (3) that appointnents to any jobs in the Cty
are to be made in accordance with the provisions of Article VII
Section 99, of the Cty Charter, which deals with civil service;
(4) that the Cvil Service Commssion is authorized by the

Charter to review and apply rules proposed and submitted to the
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Departnment of Personnel, and (5) that rules witten and duly
pronmul gated by the G vil Service Commi ssion cannot be “trunped”
by provisions of the Admnistrative Policy Manual, which are
nmerely policy statenments by the agency.

On a theoretical basis, we agree with appellant that, if
there is a conflict, provisions of the Admnistrative Policy
Manual do not “trunp” the provisions of the rules set down by
the Civil Service Conm ssion.® W believe, however, that the “in
lieu of” clause and the Cvil Service Comm ssion rules can be
read in harnony. Under the CGivil Service Comm ssion rules, a
person on the re-enploynent |ist for a vacant position takes
absolute priority over all other applicants for that position.
If a job is vacant and there are no nanes on the re-enploynent
list for that position, the Gty may fill the vacant position by
utilizing the “in lieu of” cl ause set forth in the

Adm ni strative Policy Manual; but if, as in the case sub judice,

an individual is at the top of the re-enploynent list for a

vacant position and if the Cty elects to fill that vacant

position, then the Cty nust follow its Charter and GCvil

The City does not argue otherwise. The City says inits brief:

Pursuant to the Charter, [a]ppellant was entitled
to preference in hiring if and when the City decided to
fill a Cty Planner supervisor position for a sinmlar
position between June 28, 1996, and June 28, 1997. The
Cvil Service Rules echo this preferential treatnment for
the stated position.
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Service Comm ssion rules and fill

seni or person on the re-enpl oynent

In

its brief, the Cty raises an argunent that

rai sed below. The City contends:

Neither the Charter nor the Cvi
Service Rules nmandate that the Gty nust
only staff vacant positions t hr ough
per manent pl acenents. | ndeed, the Givil
Service Rules specifically contenplate that
the Gty may tenporarily appoint a person to
a position when “permanent funding for the
position is not available.” As expl ai ned
above, the Gty abolished [a]ppellant's
position on June 28, 1996 because of |ack of
f undi ng.

list an absolute priority.

t he vacancy by giving the nost

was not

The Civil Service Commssion rule (Rule 36B) relied upon by

the Gty in the just-quoted argunent reads as foll ows:

B. A tenporary appointnment may be nade to a
Cvil Service position when the position is
expected to be abolished, or when permanent
funding for the position is not available.
Whenever such a tenporary appointnent is
requested, the Personnel Director may grant
authority for such appointnent for a period
not to exceed one year, provided that
persons appointed for nore than 30 days nust
meet the mninum qualifications for the
classification.

If a CGvil Service position that is filled
tenporarily is not abolished within one year
or if funding is nade avail able beyond one

year, then the Director shall proceed to
certify an appropriate eligible list for
per manent appointnent or nmay authorize a
tenporary appointnent in accordance wth

part (A) of this Rule above.

Rule 36B has no relevancy to this case — at

rel evancy based on the materi al

15
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There was no evidence presented to the notions court that showed
that it was expected that the vacant City Planner Supervisor
position filled by Ms. Giffin or the position filled by M.
Fei nberg were positions “expected” to be abolished or that
per mmnent fundi ng was not available for those position. And, by
the plain terns of section 36B, it mkes no difference
what soever if the Cty is correct when it says that Ms. Ross's
posi ti on was abolished “because of [a] |ack of funding.”*
On remand, the Gty wll have the opportunity to present
evidence, if it has any, that section 36B is applicable.
JUDGVENT REVERSED;
CASE REMANDED TO THE CIRCU T COURT
FOR BALTIMORE CTY FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT W TH
THI'S OPI NI ON;

COSTS TO BE PAID BY MAYOCR AND G TY
COUNCI L OF BALTI MORE.

“'n any event, it is by no neans clear, based on the material in the record,
that lack of funding was in fact the reason appellant |ost her job through no
fault of her own —it may have been due to a | ack of need.
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