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The question of first inpression presented by this case is
whet her 8§ 4-409 of MI. Code, Env. art. (1996 Repl. Vol.) creates
a private cause of action for contam nation of property. The
trial court held that the statute did not create a private cause
of action and dism ssed appellants' claim \Wile we do not reach
the issue of whether 8§ 4-409 creates a private cause of action
applicable in certain circunstances, we wll affirmthe trial
court's judgnent because 8 4-409 does not create a private cause
of action on behalf of buyers of real property against sellers or
prior occupiers of such property.

Facts

On January 23, 1990, Torsak Rossaki and Mayuree Rossak
("the Rossakis"), appellants, entered into a contract to purchase
certain real property fromAuto Clean, Inc. ("Auto C ean"),
appellee. At that tinme, the property was | eased to Anmoco Q|
Conpany (" Anoco") and subl eased to Abl e Associ ates, Ltd.

("Able"), appellee, which operated an Anboco brand gas station and
conveni ence store. The contract initially was subject to a
financi ng contingency, which |later was renoved. The contract did
not nmake the sale subject to any ot her contingencies relevant to
the issues in this case.

The Rossakis did testify, however, that there was an oral
agreenent between the parties that the sale of the property was

contingent on an inspection of the property and a finding that it



was not contam nated. This was denied by Auto C ean. The
property was environnentally assessed prior to settlenent, but
the parties dispute who controlled the testing entities, i.e.,
Auto Cl ean, or the Rossakis' l|ender, or both. The parties also
di spute whether the Rossakis obtained a copy of any or all of the
reports relating to testing prior to settlenent. |n any event,
American Environnmental G oup, Inc. was engaged to perform an

envi ronnent al assessnent, and in a report dated June 18, 1990, it
recomended that soil anal yses be perforned. Anerican
Environnental G oup, Inc. retained Geo Environnental, |nc.

("CGeo0") to performthe anal yses. An August 1990 report indicated
that Geo found no significant contam nation but stated that

"possi ble contamnation . . . cannot be totally precluded.”

The Rossakis' |ender received a copy of the Geo report and
requested additional testing in the northeast corner of the
property. Additional anal yses were performed by Geo, including
soil borings to a depth of 10 feet. Geo reported its
observations in a letter dated Septenber 13, 1990 and a report
dated Cctober 8, 1990. 1In the October 8 report, Geo recomrended
an additional analysis utilizing two bore holes to a depth of 25
feet in order to test the groundwater.

NUS Corporation ("NUS"), appellee, was retained to do
additional work. A representative of NUS and a representative of
Auto Clean net at the site to discuss the scope of NUS s
undertaking, but the participants recalled the conversation
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differently. The NUS representative testified that he asked
about the groundwater and that the Auto Cl ean representative
responded that another firmwas doing the groundwater
investigation. The Auto Cl ean representative testified that
there was no di scussi on about groundwater. |In any event, NUS
performed three borings in the northeast corner of the property
to a depth of 12 feet and reported its findings in a letter dated
Decenber 7, 1990. This letter was directed to the Rossakis and
admttedly was received by them In the letter, NUS stated that
it found imted soil contamnation with little |likelihood of
contact wi th groundwater and, consequently, suggested that
remedi ati on was not required. Subsequently, NUS was asked to
provide a cost estimate for renediation, which it did while
reiterating its opinion that renedi ati on was environnental |y
unnecessary. In early January, at the request of the Rossakis'

| ender, soil was renoved fromthe northeast corner of the
property. NUS then tested the site of renoval and reported to

t he Rossakis that the contam nated soil had been renoved fromthe
site by the current owner. The Rossakis' |ender approved the
financing and the parties settled on February 1, 1991. The
Rossakis thereafter term nated Anoco's | ease and Abl e's subl ease
and entered into negotiations with Mbil G Corporation
("Mobil") to | ease the property to Mobil to operate a gasoline
station and conveni ence store. Mbil perfornmed its own

envi ronment al assessnent of the property. The prelimnary
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results of that assessnent in May 1991 and the final results in
August 1991 reveal ed severe, w despread contam nation of soil and
groundwat er. Based on the results of that assessnent, Mobi
refused to | ease the property.

On February 25, 1994, the Rossakis filed a conplaint in the
Crcuit Court for Montgomery County agai nst various parties.
Subsequent to a ruling on various notions, the Rossakis filed an
anended conpl aint asserting, to the extent here pertinent, a
private cause of action under Env. art., 8 4-409(a) against Auto
Cl ean and Abl e and negligent m srepresentation against NUS. The
trial court granted the notion to dism ss the anended conpl ai nt,
filed by Auto Clean and Able, for failure to state a cl ai mupon
which relief can be granted. The negligent m srepresentation
cl ai magainst NUS was tried, resulting in a jury verdict in favor
of NUS. By special verdict form the jury found that the
Rossaki s had proven their claimof negligent msrepresentation
agai nst NUS but al so found that NUS had proven that the Rossakis
were contributorily negligent. The Rossakis filed a notion for a
new trial and, after it was denied, noted an appeal to this

Court.

Questions Presented

Appel  ant presents the foll ow ng questions:

| . Whet her the |l ower court erred in dismssing with
prejudi ce the Rossakis' clains under Section 4-401, et



seq. of the Environment Article of the Annotated Code
of Maryland (1996 Repl. Vol.).

1. Whet her the jury's verdicts with regard to negligent
m srepresentati on and contri butory negligence are
i nherently inconsistent.

L1l Whet her the Rossakis had a duty to ot herw se
i nvestigate NUS' representations.

Appel | ees phrase the questions differently, but the essence
is the sanme, except that appellees, Auto Cean and Able, also
inquire as to whether, even assum ng that 8 4-409(a) does create
a private cause of action, the Rossakis' allegations are
sufficient to state a claim Finally, Auto Cean and Able
inquire as to whether the Rossakis filed suit within the
applicable period of limtations.

Di scussi on
A

Avai lability of Private Cause of Action Under 8§ 4-409(a)

The Rossakis, relying primarily on the plain | anguage of §
4-409(a) of the Environnment Article and the definitions of
certain of its terns, conclude that the statute creates a private
cause of action under the facts of this case. The Rossakis

further argue that legislative history is consistent with the

pl ain | anguage and, finally, they rely on Board of Education of

Prince George's County v. Nayor and Council of Riverdale, 320 M.

384 (1990), as authority for the proposition that the Court of

Appeal s has recogni zed a private cause of action under the



statute.

Auto Clean and Able assert that 8§ 4-409(a) nmust be read in
harnmony with the entire statutory schene, which is to protect the
waters of the State. Enforcenent is the responsibility of the
Department of Environnment, 8 4-402, and the Attorney Ceneral, 8
4-502. Auto Cean and Able also point to 8 4-403 as evi dence of
express legislative intent not to change the comon law. In this
case, there is no common | aw action by the Rossakis agai nst Auto
Cl ean and Able. The Rossakis asserted causes of action based on
nui sance, negligence, and strict liability, but they were
di sm ssed on notion. Those issues were not appeal ed and are not
bef ore us.

Auto Clean and Able also point out that the State statute is
nodel | ed on the Federal Water Pollution Control Act, which does
not contain a private cause of action. The enforcenent
mechani snms are simlar in both acts, including a provision for
penalties. See Environnent art., 8 4-417. They contend that
there is no express private cause of action in the Maryl and
statute, and there is no citizen suit protection, as is contained
in the Federal Water Pollution Control Act. Auto Cean and Able
also rely on the legislative history of the State statute to
support their position.

Al ternatively, Auto C ean and Able argue that the Rossakis
failed adequately to allege a cause of action and, specifically,
that they failed to allege a discharge that has or will reach
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state waters

Finally, Auto Clean and Able argue that the Rossakis' action
is barred by the three-year statute of Iimtations. They assert
t hat di scharges, if any, nust have occurred before the deed was
executed on February 1, 1991. Applying the discovery rule, the
Rossaki s shoul d have known of their clains by no |ater than that
dat e.

We begin our analysis by setting forth the standard of
review. In considering a notion to dismss for failure to state
a claimunder Rule 2-322(b)(2), a court nust assune the truth of
all well pleaded facts and all inferences that can reasonably be

drawn fromthem Hrehorovich v. Harbor Hospital, 93 M. App.

772, 781 (1992), cert. denied, 330 Mi. 319 (1993). When

reviewing the grant of a notion to dismss, we nust determ ne
whet her the trial court was legally correct. |d. at 785. "The
grant of a notion to dismss is proper if the conplaint does not
disclose, on its face, a legally sufficient cause of action."”

ld. See also Lubore v. RPM Associates, Inc., 109 Md. App. 312,

322, cert. denied, 343 Md. 565 (1996).

Prelimnarily, we note our disagreenent with appellants
assertion that the Court of Appeals recognized a private cause of

action under Subtitle 4 in the case of Mayor and Council of

Ri verdal e, supra. That case did not present the issue of whether

a private cause of action is created by 8§ 4-409(a), and does not

aid our analysis of the issue.



In any event, we need not reach the issue of whether § 4-
409(a) creates a private cause of action applicable in certain
ci rcunst ances because, even assumng that it does, we hold that
it does not protect a purchaser of property that was danaged by
oil spillage prior to the tinme of purchase.

In the case of Rosenblatt v. Exxon, 335 Mi. 58 (1994), the

Court of Appeals held that an occupier of comrercial property may
not maintain actions for strict liability, negligence, trespass,
or nui sance agai nst a prior occupier of the property for gasoline
contam nation of the property. The plaintiff in that case had
entered into a | ease agreenent for comrercial property for the
pur pose of opening and operating an autonotive |ubrication

busi ness. The | ease agreenent provided that the plaintiff was
accepting the property "as is." Further, the plaintiff was aware
at the tinme he entered into the | ease that the property had been
used as a gasoline station.

In preparing for the construction of his business, the
plaintiff hired a testing conpany to perform a geotechnical study
of the property to identify potential construction problens. 1In
its geotechnical report, the testing conpany noted the presence
of a very strong hydocarbon odor in soil and groundwater sanples
and recomended that a separate environnental study be perforned.
Based on environnental testing, it ultimately was determ ned that
t here was extensive petrol eum contam nation of the soil and
groundwater on the property, and the plaintiff was unable to
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obtain the financing necessary to start his business. The
plaintiff maintained clains for strict liability, negligence,
trespass and nui sance agai nst Exxon, the forner tenant of the
property, for econom c damages, including expenses incurred as a
result of the contam nation and |lost future profits fromhis

pl anned busi ness.

The Court of Appeals upheld the circuit court's grant of
summary judgnent in favor of Exxon. The Court first traced the
hi story of each of the torts and noted that, heretofore, they had
protected only owners or occupiers of neighboring |land from
contam nati on of hazardous substances. Traditionally, there was
no duty placed upon an owner or occupier of land to protect his
own | and from contam nation. The Court refused to extend the
torts to give a cause of action to subsequent occupants of
contam nated | and. Distinguishing between occupants of
nei ghboring | and and subsequent users of l|and, the Court noted:

When an owner or occupier of |and engages in
activities which are related to such

owner shi p and occupation and which are
abnormal | y dangerous in relation to the
particular site, we place upon the actor the
burden of bearing the risk of any harmto

nei ghbors which arises fromthe activity,
notwi t hst andi ng the absence of fault on the
part of the actor. This burden is justified
when wei ghing the rights of the actor, who
benefits fromthe activity, against those of
t he occupants of nei ghboring | and, who do not
benefit and have no way of avoiding the harm
to their property that may result froma

dangerous activity on adjacent | and.
Subsequent users, however, are able to avoid



the harm conpl etely by inspecting the
property prior to purchasing or leasing it.
Thus, it is not unreasonable to expect
subsequent users to bear the risk of such
harm [Footnote omtted.] W think
however, that it would be unreasonable to
hold the prior user liable to renote
purchasers or | essees of commercial property
who fail to inspect adequately before taking
possessi on of the property.

Rosenbl att, 335 Mi. at 74-75. The Court further noted that while
the common |aw rul e of caveat enptor has been | egislatively
abrogated in the context of residential property, it remains
viable in Maryland with regard to the sale of commercia

property. 1d. at 75 n.7 (citing Council of Co-Omers v, Witing-

Turner, 308 Md. 18 (1986)). The Court noted that the plaintiff
coul d have required testing of the property for contam nation and
coul d have negoti ated express warranties into the lease. |d. at
78. He was in a position to avoid conpletely the alleged harm
1d.

Simlarly, appellants in this case were in a position to

avoi d conpletely the alleged harm Mreover, the policies

under gi rdi ng Rosenbl att are even nore conpelling in the context

of this case when, at least with respect to one of the parties, a
pur chaser seeks to avoid the terns of a contract of sale by
subsequently suing the seller in tort for the condition of the
land. At the tine of sale, appellants knew that the property had
been used as a gasoline station, and they could have taken

precautions such as including express warranties in the contract.
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Consequently, the trial court dism ssed all of appellants' comon

| aw counts agai nst Auto Clean and Able in |ight of Rosenblatt.

Appel l ants do not maintain that the trial court's ruling on those
counts was in error. |Instead, appellants argue that 8§ 4-409(a)
provides themw th a private cause of action that they woul d not
ot herwi se possess under the comon | aw.

We begin our interpretation of 8 4-409(a) by acknow edgi ng

the well-settled principle that statutes in derogation of the

common |aw are to be strictly construed. Dillon v. Geat

Atlantic & Pacific Tea Co., 43 Ml. App. 161, 166 (1979). See

also Gty of Baltinore v. Hackley, 300 Md. 277, 283 (1984); Gay
v. State, 43 Md. App. 238, 242 (1979).! As we stated in Dillon,

it is not to be presuned that the |egislature
intended to abrogate or nodify a rule of the
common | aw on the subject any further than
that which is expressly declared or clearly

i ndi cated, and the courts are inclined not to
extend such statutes, by construction or
inplication, to situations or parties not
fairly or clearly wwthin their provisions, or
any further than the | anguage of the statute
absolutely requires by express terns or
necessary inplication. The statute will not
be construed to confer or enlarge any rights
not clearly given.

Dillon, 43 Md. App. at 166 (quoting 73 Anmerican Jurisprudence 2d

Statutes 8§ 288). Accordingly, we will not presune that § 4-

lAppel | ees Auto Clean and Able al so argue that 8§ 4-403
provi des that subtitle 4-401, et seq., shall not be construed to
alter the coomon law. W read that section, however, to provide
that the purpose of the subtitle is to provide additional and
cunmul ative renedies, and that the subtitle should not be read to
abridge or delimt renedies already existing at common | aw.
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409(a) creates a private cause of action on behalf of subsequent
owners or occupiers of |and and agai nst prior owners or occupiers
of land unless the statute expressly so states.
Environnent art., 8 4-409(a), provides as follows:
(a) Liability generally. -- The person

responsible for the oil spillage shall be

Iiable to any other person for any danage to

his real or personal property directly caused

by the spill age.
The express ternms of the statute make persons responsible for oi
spillage liable for property damage. Wiile the statute does not
expressly delimt the entities to which spillers of oil shall be
|iable, the concept of property danage contenpl ates that the
damage occur while the claimant owns or occupies the property,
and that the damage affect the value or use of the property. In
this case, it is alleged that the spillage occurred prior to the
Rossaki s’ purchase of the property. At the tine of the alleged
spillage, they did not own or occupy the property, and thus, did
not sustain property damage as a result of the spill age.
| nstead, the Rossakis purchased al ready "damaged" property. Any
deval uation of the property as a result of the alleged spillage
occurred prior to the Rossakis' ownership, and thus, was not a
| oss in value sustained by them Further, while in the
possessi on of the Rossakis, the property never was fit for any

use for which it then becane unfit by virtue of the all eged

spillage. Accordingly, even assum ng that 8 4-409(a) does create
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a private cause of action, we hold that it does not extend to
subsequent purchasers or occupiers of property. Section 4-409(a)
does not expressly protect subsequent purchasers or occupiers of
property, and any such protection is not conferred by the conmon
I aw. 2

G ven our holding in this case, we need not deci de whet her
appel l ants' all egations otherwi se net the requirenents of 8§ 4-
409(a), or whether appellants' action is barred by limtations.

B.

Negl i gent M srepresentation and Contributory Negligence

The Rossakis argue that the jury findings of negligent
m srepresentation and contri butory negligence are inconsistent.
They argue that the inconsistency was due to an erroneous jury
instruction relating to reasonable reliance. Alternatively, the
Rossaki s argue that they had no duty to conduct any independent
investigation and that they could rely on representati ons by NUS;
thus, the jury's finding of contributory negligence was inproper,
apparently as a matter of law. W wll consider each of these
argunents in turn.

A party is entitled to have his or her theory of the case

2Because it is not before us, we do not address whether § 4-
409(a) creates a private cause of action applicable to a
violation that continues after the buyer's purchase of the
property. |If the statute does create a private cause of action,
it is presumably applicable in that situation, although other
remedies would ordinarily be available as well.
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presented to the jury provided that the theory is supported by

the law and by the facts of the case. Shapiro v. Mssengill, 105

Ml. App. 743, cert. denied, 241 M. 28 (1995). Further, jury

instructions need not take any particular formas |long as they

fairly cover the law and facts. See Arundel Corp. v. Plater, 236

Ml. 322, 327-28 (1964); Kaffl v. Mran, 233 Ml. 473, 478-79

(1964): Lloyd v. Yellow Cab Co., 220 Mi. 488, 492 (1959);

Rafferty v. Weiner, 36 Md. App. 98, 110-11 (1977). See also Rule

2-520(c).
The particular instruction that appellants claimwas in
error is as follows:

Rel iance on a representation is
reasonable only if a person acting with
reasonabl e prudence and cauti on woul d have
relied on the representation and woul d have
done no nore to protect hinself.

I n deciding whether a lay person is
reasonable in relying on the representation
of a professional, the jury nust first
consi der what was the scope of the
prof essi onal undertaking. That in this case
woul d be what was the scope of NUS
pr of essi onal undert aki ng.

A | ay person cannot discharge his duty
to protect hinself by closing his eyes and
refraining fromtaking any action other than
enpl oyi ng a professional when prudence
requires that he should take independent
measures to shield hinmself from harm

Appel  ants' counsel excepted to this instruction at trial as
fol | ows:
The only exception | would make woul d be
to the instruction on reasonable reliance in
that | didn't see sone of the | anguage that
was in there necessarily represented in the
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case that was cited, and | do think it
i nvol ves evidence by a professional, whereas
we have | ay people here.
Appel lants informus that "the case that was cited" refers

to Wegad v. Howard Street Jewelers, 326 Md. 409 (1992). Further,

on appeal, appellants slightly rephrase their contention of error
by stating that "[t]he Court's instruction pertaining to non-

di scharge of the duty to protect one's self was an incorrect
statenent of the | aw because one's reasonable or justifiable
reliance on a professional satisfies the obligation to exercise
reasonabl e care.” Appellants cite Wegad for this latter

proposi tion.

We believe that the trial court's instruction fairly covered
the law as set forth in Wgad and was appropriate given the
particular facts of this case. The Court of Appeals held in
Wegad that the reasonabl eness of a client's reliance upon the
advi ce of a professional nust be considered in |ight of the scope
of the professional's undertaking, and further, that a client's
reliance is reasonable only if a person acting with reasonabl e
caution and prudence woul d have done no nore to protect himor
hersel f. Wegad, 326 Mi. at 417-19. That is precisely what the
trial court instructed the jury. Further, the instruction was
supported by the evidence, as there was evidence that NUS had
undertaken to investigate the soil only, rather than the
groundwat er, that Geo had issued a report wherein it recommended
that the groundwater be tested, and that the Rossakis did not pay
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attention to the testing that was conducted on the property.
Moreover, we fail to see how the particular error that
appellants allege resulted in inconsistent verdicts. Appellants
argue that the verdicts are inconsistent because the jury found
that the Rossakis justifiably or reasonably relied on the
m srepresentati on, whereas a finding of contributory negligence
meant that their reliance was unreasonable. But the verdicts are
not necessarily inconsistent, as the jury could have found that
t he Rossakis reasonably relied on NUS s representations on the
one hand, but were contributorily negligent in failing to exam ne
other information that was readily available to them Wgad
hol ds as nmuch. Further, the Restatenent (Second) of Torts
recogni zes that contributory negligence is a defense to negligent
m srepresentation. See Restatenent (Second) of Torts 8§ 522A at
140 (1977). This section was cited with approval in Wagad. 326
Ml. at 418.
In any event, in their exceptions to the trial court's
i nstructions, appellants never argued that the court should nore
clearly distinguish and separate the issues underlying the
negligent m srepresentation claimfromthose underlying the
contributory negligence defense, and never argued that the
instructions were confusing. Appellants never argued that
contributory negligence cannot be a defense to negligent

m srepresentati on under the facts of this case, and indeed,
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appel  ants' counsel argued both issues to the jury in closing
argunent. Accordingly, appellants' current challenge to the
consi stency of the verdicts is not properly preserved. M. Rule
8-131(a).

Nei t her have appellants preserved their second issue.
Appel l ants now maintain that, as a matter of |aw, they were not
required to undertake a separate investigation, but could rely on
NUS' representations. They further argue that the jury's finding
of contributory negligence was a finding that appellants should
have conducted a separate investigation. Prelimnarily, we note
that the cases upon which appellants rely are inapposite. &Goss

V. Sussex, Inc., 332 Md. 247 (1993), involved reversal of sunmmary

judgnent, and L. & P. Converters v. Alling & Cory Co., 100 M.

App. 563 (1994), invol ved the upholding of a trial judgnment under
the clearly erroneous standard. The Courts in those cases nerely
determ ned that the issue of whether the plaintiffs could rely on
information to the exclusion of any investigation was a matter
for the fact finder rather than a question that could be
determned as a matter of law. Goss, 332 Ml. at 270; L. &P
Converters, 100 Md. App. at 569, 574. Indeed, in Goss the Court
of Appeal s acknow edged that there may be a duty to conduct an

i ndependent investigation " where, under the circunmstances, the
facts should be apparent to one of his know edge and intelligence
froma cursory glance or he has discovered sonet hing which should
serve as a warning that he is being deceived.'" Goss, 332 M.
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at 269 (quoting W Page Keeton et al., Prosser and Keeton, on the
Law of Torts 8§ 108 at 752 (5th Ed. 1984)). 1In this case, there
was evi dence that appellants failed to review all of the reports
t hat had been issued by the various testing conpani es, and had
they revi ewed such reports, they would have di scovered that Geo
recommended groundwat er testing.

In order to now raise this issue as a point of error,
appel lants were required to either nove for judgnent at the cl ose
of all the evidence, Rules 2-519 and 2-532, or request an
instruction regarding duty to investigate and except to the trial
court's refusal to so instruct the jury. Appellants do not
contend that they took either of these steps, and our review of
the record does not reveal that they took either of these steps.
Accordingly, they did not properly preserve the issue of whether,
as a matter of law, they were not required to conduct an
i ndependent investigation of the site.

JUDGVENTS AFFI RVED,
APPELLANTS TO PAY COSTS.
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