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This case arises from a consolidated settlement of several hundred asbestos-related
personal injury and wrongful death actions. The issue before us is whether the dispute that
emanated from the settlement agreement and that forms the basis of thislawsuit is subject
to arbitration, and that, in turn, dependsin part on whether we are required to give full faith
and credit or common law collateral estoppel effect to ajudgment of the Supreme Court of
Virginiainvolving noneof theplaintiffsand only three of the thirteen defendantsin this case.

The Circuit Court for Baltimore City concluded that it would not apply the doctrine
of offensive non-mutual collateral estoppel based on that judgment, and that, under Maryland
and Federal law, the dispute was subject to arbitration. Upon those conclusions, the court
granted a motion to compel arbitration. The Court of Special Appeals, addressing as well
theissue of full faith and credit, af firmed that ruling, Rourke v. Amchem, 153 Md. App. 91,

835 A.2d 193 (2003), and so shall we.

BACKGROUND

In September, 1988, a number of asbestos manufacturers that had been named as
defendantsin multiplelawsuits pending in several States entered into a Producer Agreement
Concerning Center For Claims Resolution. Among other things that agreement created a
non-prof it entity known as the Center for Claims Resolution (CCR), to act as aclaims agent
with respect to all asbestos-related claims made against the participating members. Each
participating member designated CCR as its sole agent to administer, evaluate, settle, pay,

and defend such claims. The agreement required CCR to handle each claim on behalf of all



members and precluded it from settling a claim on behalf of fewer than all members. We
were apprized at oral argument, apparently as a result of that requirement, that, whenever
CCR settled aclaim, it obtained arelease of all participating members, even those who had
not been named as defendants in the particular case.

Attachment A to the Producer Agreement apportioned among the members their
respectivesharesof threecategories of expenses—liability payments (sumspaidin sttlement
of asbestos-related daimsor in sati sfaction of judgmentson such claims), all ocated expenses,
and unallocated expenses (overhead, administrative, and operating expenses of CCR). The
Attachment anticipated the prospect of nhew members joining CCR and current members
terminating their membership, and it made provision for reducing apportioned shares when
new memberswere admitted and increasing shareswhen members withdrew.*

Article 111 of the Producer Agreement permitted termination of membership in CCR
only by (1) voluntary termination upon 60 days noti ce and adetermination by the CCR Board
of Directorsthatthe withdrawing member had paid or made provisionfor the payment of all

amounts due from it under the Agreement; (2) filing for bankruptcy protection or other

! Paragraph F of Attachment A provided, in relevant part: “In the event the
Producer becomes a signatory, the corresponding shares of the other Participating
Producers shall be reduced appropriately to make room for the shares of the new
Participating Producer. In the event that a Participating Producer shall withdraw from
membership in the Center pursuant to Section IV of the Agreement or have its
membership terminated pursuant to Paragraph 3 of Section 111, the corresponding shares
of the other Participating Producers shall be increased appropriately to pick up the shares
of the withdrawing or terminating Participating Producer.”
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protectionfrom creditors under Federal or State law; or (3) action of theBoard of Directors
if amember was involuntarily placed in bankruptcy or wasdetermined to be insolvent or if
the Board found that themember had materially breachedthe Agreement. Articlelll further
provided, however, that, notwithstanding terminationof membership, the terminated member
“shall continue to have and to honor all of the obligationsincurred by it hereunder or on its
behalf as a member prior to the effective date of its membership termination. . . .”

In April, 2000, two law firms that represented 882 plaintiffs with asbestos-related
personal injury or wrongful death claims pending in M aryland courts entered into a global
settlement of those claims with CCR which, at the time, had 16 members.” There were five
categoriesof plaintiffs— those with mesothelioma (5), those with lung cancer (29), those
with other cancer (20), those with non-malignant | diseases (essentially asbestosis or
significant bilateral pleural thickening, 359), and those with less significant non-malignant
Il conditions (469) — and a settlement amount was agreed upon with respect to each plaintiff
in each category. In order to receive the money, each individual plaintiff would have to
establishthat he/she metthecriteriafor payment, agreeto the settlement amount, and execute
arelease. Because of those conditions and because of the prospect of new plaintiffsbeing

added as the firms acquired additional clients, the aggregate amount actually to be paid was

% The actual parties to the agreement, other than CCR, were William F. M ulroney,
David M. Layton, and Joseph F. Rice, individually and asagents for their respectivelaw
firms, Ashcraft & Gerel and Ness, Motley, Loadholt, Richardson & Poole, as agents for
the plaintiffs presently represented or that may inthe future be represented by those firms
in asbestos personal injury litigation in Maryland.
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not entirely certain, but, based on counsel’ s representations at the time, it was estimated to
be $10,089,400. The agreement called for CCR to mak e aggregate payments to plaintiffs’
counsel, “subject to change as specified after the qualificationreview,” in threeinstallments:
$4,500,000 on July 1, 2000; $4,000,000 on June 1, 2001; and any balance on September 1,
2002.

The procedure for payment of claims was set forth in Appendix C to the Settlement
Agreement. That required, among other things, that the settling plaintiff sign afull release,
in the form and subject to the conditions specified in the Appendix, of all CCR members,
prior to payment.

Three provisionsof the Settlement Agreement have particular relevance to this case.
Paragraph 7 made clear that the liability of the CCR member companies for payment of the
settlement amounts was several and not joint, and it gave Plaintiffs’ Counsel certain options
if one or more of the member companies failed to pay its apportioned share. Intha regard,
9 7provided, in relevant part:

“Payments to Plaintiff Counsel by the CCR under Paragraph 5
of this Settlement Agreement shall be funded by the CCR
member companiesin accordance with thetermsof the Producer
Agreement Concerning Center For Claims Resolution (as
amended, effective February 1, 1994) and each CCR member
company shall be liable under this Settlement Agreement only

for its individual share of such payments as determined under
that Producer Agreement.”

(Emphasis added).
In the event that, because of a default by one or more CCR members, CCR failed to
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make a payment due under the Settlement Agreement, plaintiffs counsel was given the
option, asto any plantiffswhose claim had not yet been paid in full, of either continuing the
settlement as to the non-defaulting CCR members or, by written election made within 30
days after notice of the default, declaring the entire settlement agreement void. Upon that
election, the plaintiffs would have one year to bring a tort action. If counsel elected to
continue the settlement as to the non-defaulting member companies, § 7 provided:

“[A]sto the defaulting CCR member only, any and all plaintiffs

whose claims have not been paid in full by the CCR under this

Agreement shall have the option of (a) electing to enforce the

Defaulting CCR member company’s obligations under this

Settlement Agreement or (b) electing to pursue such plaintiffs

claims for asbestos-related injury against the Defaulting CCR

member company in the tort system . ...”

The second provision of note, containedin § 12, was the requirement that the parties
make a good faith effort to resolve any disputes that may arise while implementing the
settlement agreement and that, “[i]f the parties are unable to resolve adispute, the issue shall
be referred to amutually agreeable arbitrator for binding resolution.” Finally, 121 provided
that all disputes concerning the interpretation or performance of the agreement were to be
resolved in accordance with Maryland law.

It appears that CCR anticipated that each installment would pay, in full, the aggregate
claims of about one-third of the plaintiffs — the plaintiffs chosen by counsel whose signed

releases were forwarded to CCR. The first installment, under that view, was intended to

discharge the claims of 208 plaintiffs represented by Ashcraft & Gerel. When the time for



that first ingallment arrived, one CCR member, A sbestos Claims Management Corporation
(ACMC), had failed to pay its apportioned share of $679,348. Accordingly, the first
installment, sent by CCR on October 5, 2000, did not include that amount. The check, inthe
amount of $3,822,501, wasmade payableto “ Ashcraft & Gerel, attorneysfor 208 claimants.”
Ashcraft & Gerel either had or formed adif ferent intent. Perceiving alegd or ethical
problem in drawing distinctions among its clients as to w hen they would be paid, the firm
decided that it would be necessary to pay all of itsclients on a pro rata basis from the three
installments and not pay any claimsin full from the first one. That created a problem, as,
under the settlement protocol, all plaintiffs who would be receiving any payment were
requiredto sign and submit releases acknowledging payment in full when, in fact, they might
not receive full payment of their claim until the final installment was paid two years later.
After the CCR check wasdeposited, William M ulroney, an attorney with that firm, requested
that CCR stop payment on the check and issue a new oneto “Ashcrat & Gerel as attor neys
for variousplaintiffs.” Inan October 23, 2000, follow-up letter to Michael Rooney, then the
Chief Claims Officer for CCR, Mr. Mulroney advised that he had identified 88 plaintiffs
whose claims were unaffected by the ACMC default, and he requested a check for $581,246
as the first payment for those clients. He also asked that CCR acknowledge that (1) all
Ashcraft & Gerel M aryland clients subject to the CCR settlement are beneficiaries of thefirst
installment payment, and (2) each of those clients “retains his or her remedies under the

settlement agreement until such time as the settlement is paid in full.”



In an effort to resolve the problem, Mr. Rooney agreed to at |east part of Mulroney’s
request. In a letter to the two law firms dated October 31, 2000, he advised tha CCR
consented to the firms' using the installments to make partial payment to all qualified
plaintiffs rather than to make full payment to three separate groups of them. In order to
implement that approach, CCR agreed that:

“Each settling plaintiff will execute arelease to the CCR for the
full amount of the settlement prior to receiving the first
installment; however, it is specifically understood and agreed
that these releases are not evidence of full satisfaction of the
contractual obligation of the CCR to pay the qualified plaintiffs
the settlement vd uesthat have been agreed upon, and should the
CCR fail to timely make any or all of the payments required by
the Master Settlement Agreement, then in that event each
settling plaintiff who has not received full payment may pursue
a remedy in contract against the CCR members for any
deficiency. If such action isrequired, the CCR members shall
be responsible to pay the deficiency with interes at 8% per
annum, and the CCR members will reimburseeach such settling
plaintiff for reasonabl e attorneys’ feesand expensesthat may be
required to collect thisdeficiency be lawsuit or otherwise.”

and

“This remedy in contract on the release will be the sole legal
remedy of each plaintiff who has executed arelease for thefull
consideration of his settlement but fails to receive timely
payment in full, with the exception of those plaintiffs who elect
to renunciate thesettlement because of the ACM C non-payment
before accepting the first settlement installment payment.” ®

% It seems that one exception was made to this arrangement in that the non-
malignant Il plaintiffs — those with the leagt serious injury —were paid in full from the
first installment.
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(Emphasis added).

Between October 25 and November 9, 2000, CCR sent new checksin the aggregate
amount of $3,822,501 to replace the check on which, at Mr. Mulroney’s request, payment
had been stopped. That aggregate amount, as before, represented the first ingallment due
under the settlement agreement lessthe apportioned share of ACMC. We assume that those
check s were deposited and the funds disbursed.

In December, 2000, another CCR member, Armstrong World Industries, Inc., went
into bankruptcy and stopped paying its share of previously negotiated settlements. OnJune
1, 2001, when the second ingallment came due, CCR sent a check to Ashcraft & Gerel “As
Attorneys For 250 Plaintiffs” in the amount of $879,874, claiming, in a covering letter, that
the check “constitutes full and final payment of the amounts due under the settlement for
each of the claims on the enclosed list by each of the CCR member companies other than
ACMC.” The letter noted that, under 7 of the settlement agreement, “each CCR member
company will be liable under the settlement agreement only for its individual share of the
payment as determined under the CCR Producer Agreement,” and that, “[a] ccordingly, none
of the other CCR membersis liable for the share amountsthat ACMC has failed to pay.”
Although the | etter noted the bankruptcy of Armstrong six months earlier, it does not appear
that Armstrong’s share was deducted.

Ashcraft & Gerel returned the check, stating that it was $181,195 lessthan what the

contract called for, even after the ACMC and Armstrong defaults. In an August 13, 2001



letter to Daniel Myer, Director of Claimsfor CCR, the firm, for the first time, asserted that
Mr. Rooney’ s October 31,2000 |etter modified the Settlement Agreement by creatingajoint
and several obligation on the part of all CCR membersto pay the settlement amounts and by
giving additional remedies to the plaintiffs. The firm demanded an alleged unpaid balance
of $677,498 from thefirst installment (together with interest at 8% per annum) and theentire
$4,000,000, plus interest, due in the second installment.

When payment was not forthcoming, the plaintiffsfiled thisactioninthe Circuit Court
for Baltimore City against CCR and its 12 then-remaining members, seeking a declaratory
judgment that CCR memberswere jointly and severallyliablefor all payments due underthe
settlement agreement and a money judgment based on that principle in the amount of
$6,023,336 plus interest, costs, and attorney fees.* The claim of joint and several liability
was based not only on M r. Rooney’s October 31, 2000 letter but also on the final provison
in Attachment A to the Producer’s Agreement, stating that, if a participating member
withdrawsfrom membership or has its membership terminated, “the corregponding shares
of the other Participating Producers shall be increased appropriately to pick up the shares of
the withdrawing or terminating Participati ng Producer.”

The defendants responded to the complaint with amotion to compel arbitration under

1 12 of the Settlement Agreement and, because the dispute was arbitrable, to dismiss the

* It appears that, by the time the suit was filed, two other CCR members had been
terminated or had withdrawn, leaving 12 current members.
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complaint. The plaintiffscontended, in opposition to the motion, that the October 31, 2000,
letter from Mr. Rooney expressly gave the plaintiffsajudicial remedy for breach of contract
against CCR members “for any deficiency.” That, they averred, superseded the arbitration
provision in the original settlement agreement. They pointed out that this very issue of
arbitrability, hinged on a similar letter from Mr. Rooney, arose in Virginia with respect to
CCR and anumber of Virginia plaintiffs and that the Virginia Supreme Court held that the
dispute was not subject to arbitration. See Amchem Products, Inc.v. Newport News Circuit
Court Asbestos Cases, 563 S.E.2d 739 (Va. 2002). The plaintiffs argued that the Circuit
Court should apply the doctrine of collateral estoppel and not permit the def endants to
relitigate an issuethat they tried and lost in Virginia. After a hearing, the court granted the
motion to compel arbitration but entered no order on the motion to dismiss CCR.
Aqggrieved, the plantiffs appealed, arguing in the Court of Specid Appeals that the
Circuit Court erred (1) in failing to find that the initial Settlement Agreement had been
modified by Mr. Rooney’s October 31, 2000, letter and that the modification provided a
judicial remedy for any deficiencyin payment, and (2) by not giving collateral estoppel effect
to the Virginia decision. The branch or form of collateral estoppel posited by the plaintiffs
was offensive non-mutual collateral estoppel. Traditional collateral estoppel, or issue
preclusion, requires mutuality of parties, i.e., “in a second suit between the same parties,
even if the cause of action is different, any determination of fact that was actually litigated

and was essential to avalid and final judgment isconclusive.” (Emphasisadded). Welsh v.
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Gerber Products, 315 M d. 510, 516, 555 A.2d 486, 489 (1989) and cases cited there; also
Colandrea v. Wilde Lake, 361 Md. 371, 387, 761 A.2d 899, 908 (2000); Ashe v. Swenson,
397 U.S. 436, 443,90 S. Ct.1189, 1194, 25 L. Ed.2d 469, 475 (1970). Obviously, there was
no mutuality of partiesin the Maryland and Virginialitigation; none of the plaintiffsin the
Maryland litigation were partiesin the Virginiacase, and, aithough CCR was aparty in both
actions, only three of the CCR members named as defendants in the Maryland case were
parties in the Virginia action.’

Some courts have modified the mutuality requirement by precluding, in an action
between A and B, relitigation of an issue decided in an earlier case to which either A or B,
but not both, was aparty. If the plaintiff in the second case seeksto foreclose the defendant
from relitigating an issue that the defendant previously litigated unsuccessfully against other
plaintiffs, the doctrine invoked is offensive non-mutual collaeral estoppel; if the defendant
seeksto precludethe plaintiff from relitigating an issue that the plaintiff previously litigated
unsuccessfully against other defendants, the doctrineisreferred to as defensive non-mutual
collateral estoppel. See Welsh, supra, 315Md. at 517-18, n.6, 555 A .2d at 489, n.6. Inthis

case, the plaintiffs invoked offensive non-mutual collateral estoppel, as they sought to

® Under no branch of collateral estoppel would an existing judgment have
preclusive effect against a person who was not a party, or in privity with a party, in the
action leading to the judgment. We presume that the plaintiffs are seeking preclusive
effect against the defendants which were not parties in the Virginia case on the ground
that they were in privity with persons who were parties in that case. The validity of any
such assertion is not questioned in this appeal, and we shall not addressiit.
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preclude the defendants from relitigating the issue of arbitrability that some of them raised
and lost in the Virginia case.

The Court of Special A ppealsrejected that effort, largely on the basis of common law
conflict of laws principles, althoughit injected into its discussion, albeit briefly, references
to the Constitutional full faith and credit requirement, which none of the parties had raised
in either the Circuit Court or the Court of Special Appeals.® CitingJessica G. v. Hector M.,
337 Md. 388, 404, 653 A.2d 922, 930 (1995), the court noted that, under the Maryland law
of conflict of laws, theres judicata effect to be given to the judgment of another State is that
which the judgment would have in the State where itwas rendered. Referencing Norfolk &
W.Ry. Co.v. Bailey Lumber Co., 272 S.E.2d 217 (Va. 1980), the court further observed that
Virginia did not recognize offengve non-mutual collateral estoppel but continued to require
mutuality of partiesaspart of itscollateral estoppel law. Thus, it held, asVirginiawould not
givepreclusiveeffect to itsAmchem decisionand prevent the defendants herefrom litigating

arbitrability in a Virginia court, preclusve effect should not be given to the judgment in a

® We are informed by plaintiffsin their petition for certiorari that, during oral
argument, the Court of Special Appeals directed the parties to file supplemental briefs on
the issue of whether, where the plaintiffs have invoked the doctrine of offensive non-
mutual collateral estoppel to preclude relitigation of issues of arbitrability and joint and
several liability, the trial court was obligated to give effect to the Virginia judgment or
had discretion to refuse recognition without having made a determination that the
defendants did not have a full and fair opportunity to litigate those issues. In their
supplemental brief, the plaintiffs addressed that issue principally in terms of the Full Faith
and Credit Clause, rather than in the context of common law collateral estoppel
principles. Whether they did so in responseto comments made by the pand at oral
argument is not clear to us.
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Maryland court.

On the substantive issue of arbitrability, the appellate court agreed with the Circuit
Court that the Rooney letter did not suffice to modify the arbitration provision in the initial
Settlement Agreement. The plaintiffsrelied on two provisionsin that |etter, one stating that
a settling plaintiff who did not receive full payment could “pursue a remedy in contract
against the CCR members for any deficiency” and the other permitting the recovery of
interest and costs if the plaintiffs are required to collect a deficiency “by lawsuit or
otherwise.” The court did not view either provision asnegating the arbitration clause and,
to that extent, disagreed substantively with the conclusion of the Virginia court.

The plaintiffs have presented four quegions for our review: (1) whether, in light of
the agreement to apply M aryland law to any dispute arising from the Settlement Agreement,
the Court of Special A ppeals erred in applying Virginia collateral estoppel law asabagsfor
refusingtogivetheV irginiajudgment preclusive effect; (2) w hether the Full Faithand Credit
clause and the implementing Federal statute, 28 U.S.C. 81738, prohibits Maryland from
giving greater effect to the Virginia judgment than Virginia would give to it; (3) whether
Maryland recognizes offensive non-mutual collateral estoppel and, if so, whether the lower
courts erred in failing to make a “fairness” determination in accordance with Parklane
Hosiery Co. v. Shore, 439 U.S. 322,99 S. Ct. 645, 58 L. Ed.2d 552 (1979); and (4) whether
the Court of Special Appealsviolated the full faith and credit clause by questioning the legal

basis of the Virginiajudgment. Because some of these questions overlap and are, in part, not
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really presented, we shall address the issues in a somewhat different manner.

DISCUSS ON

Full Faith and Credit/Collateral Estoppel

Asnoted, although the Constitutional full faith and credit requirement was not raised
inorruled upon by the Circuit Court, it was addressed by the Court of Special Appeals, albeit
briefly. We agree with the intermediate appellate court, that, under both a full fath and
credit and acommon law collateral estoppel analysis, Maryland is not required to give, and,
indeed, may not ordinarily give, any greater preclusiveeffect to the Virginiajudgment than
Virginia would give to it, and that, in resolving that issue, we must apply Virginia, not
Maryland, collateral estoppel law.

Article 1V, 8 1 of the U.S. Constitution provides that full faith and credit shall be
givenin each State to the public acts, records, and judicial proceedingsin every other State,
and that Congress may, by general laws, “ prescribe the M anner in which such Acts, Records
and Proceedings shall be proved, and the Effect thereof.” (Emphasis added). Congress
enacted such a law in its very first sesson, in 1790, and, in fact, through that law, has
expanded the Clause by requiringthe Federal courtsto give full faith and credit to State court
judgments. Title 28 U.S.C. 81738 prescribes the method by which legislative acts, records,
and judicial proceedings are to be authenticated and proved. With respect to “effect,” the

statute provides that such acts, records, and judicial proceedings, so authenticated, “shall
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have the same full faith and credit in every court within the United States and its Territories
and Possessions as they have by law or usage in the courts of such State, Territory or
Possession from which they are taken.” The statute is clear and has been interpreted as
meaning precisely what it says with certain very limited exceptions, such as a showing that
the rendering court had subject matter and personal jurisdiction, a Federal court or the court
of another State must give the same preclusive effect to the judgment of a State court as
would the courts of the State that rendered the judgment, no more and no |ess.

In contrast to the view of the plaintiffs, the United States Supreme Court has made
clear that, in determining the preclusive effect to be given to the judgment of a State court,
the claim and issue preclusion rules of the State that rendered the judgment must govern.
The point wasfirst madein Board of Public Works v. Columbia College, 84 U.S.521, 21 L.
Ed. 687 (1873).

The Columbia College case was abit complex, but essentially it involved an effortin
a District of Columbia court to reach property in the estate of a deceased partner of an
insolventfirm. Inorderto recover, the plaintiff had to show that the partner’ s obligation was
for a sum certain, and, to make that showing, the plaintiff relied on a judgment of a New
Y ork court that, in turn, had relied on adecree of aVirginiatrial court. The problem wasthat
a Virginia appellate court had held the trial court decree to be interlocutory and theref ore
non-final. Because the Virginiadecree would not be given preclusive effect in Virginia, the

Supreme Court held that it could not be given preclusive effect in New Y ork or the District
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of Columbia. Citing an earlier New Y ork case, Suydam v. Barber, 18 N.Y . 468, 75 Am.Dec.
254 (1858), the Court held that “[n]o greater effect can be given to any judgment of a court
of one State in another Statethanisgiventoit in the State where rendered,” as“[any other
rule wouldcontravene the policy of the provisonsof the Congitution and laws of the United
States on that subject.” Columbia College, 84 U.S. at 529, 21 L. Ed. at 691.”

The subsequent cases in the Supreme Court on this issue have mostly involved the
extent to which Federal courts must give preclusive effect to State court judgments, and that
has hinged on the statute (81738) rather than the Constitutional provision, but the analysis,
to the extent the statute applies, isthe same. InKremer v. Chemical Construction Corp., 456
U.S. 461, 481-82,102 S. Ct. 1883, 1897, 72 L. Ed.2d 262, 280 (1982), the Court, in holding
that aNew Y ork judgment af firming, on judicial review, an administrative determination that
an employment discrimination claim had no merit was entitled to preclusive effect in a

subsequent Federal court action under Title VII of the Civil Rights Act of 1964, noted that

"In Suydam v. Barber, the plaintiff sued three partnersin New Y ork on a bill of
exchange. One of the partners defended on the ground that the plaintiff had sued another
of the partners in Missouri and recovered a judgment, and that, under New Y ork law,
recovery of ajudgment against one partner extinguished the debt against the others.
Missouri law was to the contrary, however, and the New Y ork court applied the M issouri
law in determining that the M issouri judgment did not have preclusive effect. The court
observed: “[N]o case can be found where a greater effectis given to the judgment of any
State in the courts of another than belongsto it in the State where it was rendered.
Indeed, such arule would be against all reason, and not only out of the policy of the
provisions of the constitution and laws of the United States on that subject, but against
and irreconcilable with all policy and with the plainest and fundamental principles of
justice” 18 N.Y. at 472.
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“[1]t has long been established that 81738 does not allow federal courtsto employ their own
rulesof resjudicatain determining the effect of state judgments. Rather, it goes beyond the
common law and commands a federal court to accept the rules chosen by the State from
which thejudgment istaken.” That view has been confirmed on a number of occasions. See
Allen v. McCurry, 449 U.S. 90, 101 S. Ct. 411, 66 L. Ed.2d 308 (1980); Haring v. Prosise,
462 U.S. 306, 103 S. Ct. 2368, 76 L . Ed.2d 595 (1983); Migra v. Warren City School Dist.
Bd. of Ed., 465 U.S. 75, 104 S. Ct. 892, 79 L. Ed.2d 56 (1984) (the concerns of comity
reflected in 81738 generally allow Statesto determine the preclusive scope of their own
courts’ judgments.); Marrese v. American Academy of Orthopaedic Surgeons, 470 U.S. 373,
380, 105 S. Ct. 1327,1332,84 L. Ed.2d 274, 281 (1984).

In Migra, adischarged teacher recovered judgmentin an Ohio State court against the
school board for breach of contract. Although she sued the individud board members for
conspiracy and interference with her contract, shedid not bring a 81983 actionagainst them,
as she could have done. The State court awarded her ajudgment for breach of contract but
dismissed the claims against the individual board members. Migrathen filed a 81983 action
in Federal court againg the board members, and the question arose whether, having failed
to make that claim in the Ohio litigation, she was barred by claim preclusion from bringing
the actionin Federal court. The Federal court dismissed the action on res judicata grounds.
The Supreme Court made clear that the plaintiff’s“ state-court judgment in thislitigation has

the same claim preclusive effect in federal court that the judgment would have in the Ohio
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state courts.” Id. at 85, 104 S. Ct. & 898, 79 L. Ed.2d at 64. Uncertain whether the District
Court had applied the Ohio law of preclusion or its own, the Supreme Court remanded the
case for the trial court to apply the Ohio law. In Marrese, the Court, in discussing Migra,
observed that “[s]uch aremand obviously would have been unnecessary were afederal court
free to give greater preclusive effect to a state court judgment than would the judgment-
rendering State.” Marrese, supra, 470 U.S. at 384, 105 S. Ct. at 1334, 84 L. Ed.2d at 284.
The Marrese Court added that 81738 “embodies concerns of comity and federalism that
allow the States to determine, subject to the requirements of the statute and the Due Process
Clause, the preclusive effect of judgments in their own courts.” Id. at 380, 105 S. Ct. at
1332, 84 L. Ed.2d at 281.

The expressions and holdings in these 81738 cases are entirely consistent with the
pronouncements of the Supreme Court in Constitutional full faith and credit cases. See, for
example, Ford v. Ford, 371 U.S. 187, 192, 83 S. Ct. 273, 276, 9 L. Ed.2d 240, 244 (1962)
(“The Full Faith and Credit Clause, if applicable to a custody decree, would require South
Carolinato recognize the Virginiaorder as binding only if aVirginia court would be bound
by it.”); Riley v. New York Trust Co., 315 U.S. 343, 349, 62 S. Ct. 608, 612, 86 L. Ed. 885,
891 (1942) (“That clause compelsthat controversies be stilled so that where astate court has
jurisdiction of the parties and subject matter, itsjudgment controlsin other statesto the same
extent asit doesin the state where rendered.”); Morris v. Jones, 329 U.S, 545, 551, 67 S. Ct.

451, 456, 91 L. Ed. 488, 496 (1947) (“The full faith and credit to which a judgment is
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entitledisthe credit which it hasin the State fromwhich it istaken, not the credit that under
other circumstances and conditions it might have had.”). Those expressions and holdings
have been echoed by lower Federal courts and by various State courts®, and are consistent
with language from our cases.®  Where the full faith and credit issue involves full claim
preclusion (traditional res judicata), there seems to be little or no disagreement with the
proposition that the rendering State’s preclusion rules will apply, and that seems to be the
majority ruleaswell when only issue preclusion (coll ateral estoppel) isat stake. See Gregory
S. Getschow, If At First You Do Not Succeed: Recognition of State Preclusive Laws In
Subsequent Multistate Actions, 35 Vill. L. Rev. 253 (1990). Some courts, however, have
applied their own preclusion rules in the latter context. Id. Getschow views the first
approach as effectively merging the preclusion rules into the judgment; therendering State’ s

preclusionlaw isapplied because it has become part of the judgment. The second approach,

8 See Clyde v. Hodge, 413 F.2d 48 (3rd Cir. 1969); United States v. Dominguez,
359 F.3d 839 (6th Cir. 2004); Far Out Productions, Inc. v. Oskar, 247 F.3d 986 (9th Cir.
2001); Federal Ins. Co. v. Gates Learjet Corp., 823 F.2d 383 (10th Cir. 1987); Farred v.
Hicks, 915 F.2d 1530 (11th Cir. 1990); Prudential Securities Inc. v. Arain, 930 F. Supp.
151 (S.D.N.Y. 1996); Centre Equities, Inc. v. Tingley, 106 SW.3d 143 (Tex. App. 2003);
Columbia Cas. Co. v. Playtex FP, Inc., 584 A.2d 1214 (Del. 1991).

® See Weinberg v. Johns-Manville Sales Corp., 299 Md. 225, 234, 473 A.2d 22, 27
(1984) and cases cited there (“Under the principles of full faith and credit, a state court is
generally required to give judgments rendered in other states the same effect that they
have in the rendering state.”); Jessica G.v. Hector M., 337 Md. 388, 405, 653 A.2d 922,
931 (1995) (“By giving to the New Y ork judgment the same effect which the courts of
New Y ork would give to that judgment, we thereby also honor the Full Faith and Credit
Clause.”); also Wernwag v. Pawling, 5 G.& J. 500, 507 (M d. 1833); Brengle v.
McClellan, 7 G.& J. 434, 440-41 (Md. 1836); Madden v. Cosden, 271 Md. 118, 125, 314
A.2d 128, 132 (1974).
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he says, views preclusion as independent of full faith and credit, allowing the second State
to apply its own rule.

Whether one uses that analysis or some other, we believe that the view enunciated by
the Supreme Court isthe better rule, evenif itisnot aConstitutionally required one. The full
faith and credit clause was taken from a similar clause in Article 4 of the Articles of
Confederation. See Brengle v. McClellan, 7 G.& J. 434,439 (Md. 1836). Although, asnoted
inJohnson v. Muelberger, 340 U.S. 581, 584, 71 S. Ct. 474, 476, 95 L . Ed. 552, 556 (1951),
there is little or no legidative history to explain the purpose and meaning of either the
Constitutiona provision or the statute, from judicial experience “there has emerged the
succinct conclusion that the Framers intended it to help weld the independent statesinto a
nation by giving judgments within thejurisdiction of therendering state the same faith and
credit in sister states as they have in the state of the original forum.” See also Magnolia
Petroleum Co. v. Hunt, 320 U.S. 430, 439, 64 S. Ct. 208, 214, 88 L. Ed. 149, 155-56 (1944)
(“ 1t altered thestatus of the several states as independent foreign sovereignties, each free to
ignorerightsand obligations created under thelaws or established by thejudicial proceedings
of the others, by making each an integral part of a single nation, in which rights judicially

established in any part are given nation-wide application.”).*

The actual holding in Magnolia, supra, that a person having received workers
compensation benefits in one state could not then receive them in another State for the
same injury, was significantly limited in Industrial Comm’n of Wisconsin v. McCartin,
330 U.S. 622, 67 S. Ct. 886,91 L. Ed. 1140 (1947), and later overruled in Thomas v.

(continued...)
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Neither that unifying role of the clause nor its complementary function of preserving
to the States the power to determine the effect to be given to their own judgments is well
served when, absent some truly compelling and Constitutionally permissible circumstance,
Statestreat the judgment of a sister State differently than it would be treated in the State of
rendition. That is especially the case with respect to failing to respect the rendering State’s
issue preclusion law. Whether and how far to depart from the traditional requirement of
collateral estoppel that there be mutuality of parties has been, and ought to remain, a policy
decision for each State to make. This Court has gone so far as to recognize defensive non-
mutual collateral estoppel, at least where the party sought to be bound by the existing
judgment had afull and fair opportunity to litigate the issues in question. See Pat Perusse
Realty v. Lingo, 249 Md. 33, 238 A.2d 100 (1968). We have acknowledged, however, that
“there are many situations where application of the doctrine of nonmutual collateral estoppel
would be manifestly unfair,” Welsh, supra, 315Md. at 517, 555 A.2d at 489, and we have yet
to formally embrace offensive non-mutual collateral estoppel.

The Supreme Court, as an aspect of Federal law, has departed from the mutuality
requirement, although in Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 99 S. Ct. 645,
58 L. Ed.2d 552, it expressed some concerns about, and refrained from blessng the broad

application of, offensivenon-mutuality. The Court articulated two reasons posited for why

19(...continued)
Washington Gas Light Co., 448 U.S. 261, 100 S. Ct. 2647, 65 L. Ed.2d 757 (1980).
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offensive and defensive non-mutuality should not be treated the same. First, “offensive use
of collateral estoppel does not promote judicial economy in the same manner as defensive
use does.” Id. at 329, 99 S. Ct. at 650, 58 L. Ed.2d at 561. The Court explained that,
whereas defensive collaeral estoppel givesaplaintiff astrongincentivetojoin all potential
defendants in the first action, if possible, offensive collateral estoppel creates a contrary
incentive: “[s]ince aplaintiff will be ableto rely on aprevious judgment against a defendant
but will not be bound by that judgment if the defendant wins, the plaintiff hasevery incentive
to adopt a‘wait and see’ attitude, in the hope that the first action by another plaintiff will
result in afavorable judgment.” Id, at 330, 99 S. Ct. at 651, 58 L. Ed.2d at 561.

A second argument against offensive non-mutual collateral estoppel isthat it may be
unfair to the defendant, for several reasons. The Court noted (1) that “[i]f adefendant in the
first action is sued for small or nominal damages, he may have little incentive to defend
vigorously, particularly if future suits are not foreseeable,” (2) offensive use may be unfair
aswell “if the judgment relied upon as a basis for the estoppel isitself inconsistent with one
or more previous judgments in favor of the defendant,” and (3) such use may be unfair
“where the second action affords the defendant procedural opportunities unavailable in the
first action that could readily cause a different result. /d. at 330-31, 9 S. Ct. at 651,58 L.
Ed.2d at 562.

Each State supreme court should resolve these policy questionsfor itself and not have

other courts determine the effect of the judgments rendered by the courts of that State.
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Professor Charles Alan Wright makesthe appropriate point that “[t]hefirst courtshould have
the power to limit the effect of its own proceedings,” and that that power “would be
destroyedif the parties could not rely on the mutuality rule adopted by the first court.” 18B
CHARLESALAN WRIGHT ET AL,. FEDERAL PRACTICE AND PROCEDURE 84467, at 50 (2d ed.
2002). Wright observes elsewhere:

“If the court tha rendered judgment would deny nonmutual

preclusion, later courts should honor that policy. Assertion of

nonmutual preclusion in such circumstances would make it

impossible for the first court to give effect to policies that may

include broad freedom in selecting parties, freedomto litigate a

particular case according to itsown needs without concern about

the impact on other cases, and acceptance of results that seem

just between particular parties even though a new trial or

directedverdict —or atleast an appeal —would be required if the

stakes w ere greater.”
18A CHARLESALAN WRIGHT, FEDERAL PRACTICE AND PROCEDURE 84465.5 at 806 (2d ed.
2002).

Virginia has made its choice. In Norfolk and W. Ry. Co. v. Bailey Lumber Co., 272
S.E.2d 217, 218 (Va. 1980), the Virginia Supreme Court explored thereasons favoring and
disfavoring the adoption of offensive non-mutual collateral estoppel and decided to retain
the traditional requirement of mutuality. In that case, the court “reaffirmed Virginia's
adherence to the principle of mutuality which holds that ‘a litigant is generally prevented
from invoking the preclusive force of ajudgment unless he would have been bound had the

prior litigation of theissue reached the oppositeresult.” Rawlings v. Lopez, 591 S.E.2d 691,

692 (Va. 2004), quoting in part from Bates v. Devers, 202 S.E.2d 917, 921 (Va. 1974). In
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Rawlings, theVirginia court maintained itsadherencetothat principle. See also TransDulles
Center, Inc. v. Sharma, 472 S.E.2d 274 (V a. 1996).

For all of these reasons, we hold that, in applying full faith and credit to the Virginia
judgment, aMaryland court must treat the judgment precisely the same asit would be treated
inaVirginia court, and that requiresthat we apply the preclusion rules that would be applied
in Virginia' That is also the approach this Court has taken in applying principles of
common law collateral estoppel. See Jessica G. v. Hector M., supra, 337 Md. 388, 404, 653
A.2d 922, 930, where, citingtwo earlier cases, we confirmed that “[u] nder the Maryland law
of conflict of laws, theres judicata effect to be givento the judgment of a court of aforeign

state is the res judicata effect that that judgment has in the state where the judgment was

' The plaintiffsrely on Hart v. American Airlines, Inc., 304 N.Y.S.2d 810 (Sup.
Ct. N.Y. Co. 1969) and Finley v. Kesling, 433 N.E.2d 1112 (Ill. App. 1982) in support of
their argument that we should apply M aryland preclusion law. Hart, atrial court
decision, did not rest on a full faith and credit analysis, as the earlier judgment was
rendered by a Federal court, not the court of another State, and, in any event seems
inconsistent with the holding of the New Y ork Court of Appealsin Schultz v. Boy Scouts
of America, Inc., 491 N.Y.S.2d 90 (1985). Finley supportsthe plaintiffs’ position, but is
simply not persuasive in light of the overwhelming contrary authority.

Plaintiffsalso assert that, because of 21 of the Settlement Agreement, which
requires that any dispute concerning the interpretation or performance of the agreement
be resolved in accordance with Maryland law, we should give the Virginia judgment the
same effect as we would give a M aryland judgment, i.e., we should not apply Virginia's
requirement of mutuality. We are not persuaded. For one thing, for plaintiffsto prevail,
we would have to apply, as Maryland law, offensive non-mutual collateral esoppel, and,
as noted, we have not yet embraced that aspect of nhon-mutuality and declineto do soin
this case. We shall honor 21 by applying M aryland law to the issue at hand, i.e.,
determining whether the dispute is subject to arbitration. One aspect of that issue isthe
effect to be given to the Virginiajudgment. The Maryland law regarding that aspect is
that we give the judgment the same effect as Virginiawould give it.
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rendered.” As the parties agree that Virginia continues to require mutuality as part of its
collateral estoppel law and would thereforenot give preclusiveeffect toits4dnchem judgment
in a second action by different plaintiffs, and clearly would not, and could not, give
preclusive effect to it against defendants who were not parties, or in privity with parties, in
the Virginia action, the Circuit Court and the Court of Special Appeals were correct in not

giving preclusve effect to it in this action.

Whether the Plaintiffs’ Claims Are Arbitrable

Because the Circuit Court was not bound in any way by the Virginiajudgment, it had
to decide for itself whether the claims asserted by the plaintiffs were subject to arbitration
under either (or both) the Federal Arbitration Act (Title9, U.S.C.) or the Maryland U niform
Arbitration Act (Maryland Code, title 3, subtitle 2 of the Cts. & Jud. Proc. Article). Both
statutes make a provision in a written agreement to submit to arbitration any controversy
arising between the parties in the future valid and enforceabl e and, upon petition by a party
seeking to compel arbitration, require a court, upon finding that an agreement to arbitrate the
dispute exists, to order arbitration. See title 9,U.S.C. 882 and 4, and Maryland Code, 883-
206(a) and 3-207 of the Cts. & Jud. Proc. Article. The only issue for the court in such a
proceeding is whether an enforceable agreement exigs to arbitrate the underlying dispute;
the court is not concerned with the merits of that dispute. Allstate Ins. Co. v. Stinebaugh,

374 Md. 631, 642, 824 A.2d 87, 94 (2003) and cases cited there.
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There can be no doubt that the arbitration provision set forth in §12 of the Settlement
Agreement isan all-inclusive one, requiring that “any disputes that may arisewhile carrying
out the terms and conditions of this Agreement” not resolved by the parties amicably be
submitted to binding arbitration. That provision is certainly broad enough to include a
dispute over whether non-defaulting members of CCR are liable for the unpaid shares of
defaulting members. Theissueiswhether that provision has been abrogated or mitigated by
Mr. Rooney’s letter of October 31, 2000.

We dealt with a similar issue in Allstate. Two issues were framed inthat case: (1)
whether it isfor the court or the arbitrator to determine arbitrability when the partiesentered
into a general arbitration agreement but subsequently bound themselves to a consent order
that contemplated a judicial remedy; and (2) the effect of an agreement that contemplates a
judicial remedy for the particular dispute upon a prior general arbitration agreement that
would have required arbitration of the dispute. We concluded, as to the first issue, that
“courts, not arbitrators, should decide w hether aprior agreement to arbitrate di sputes applies
when a subsequent agreement calls for a judicial resolution of the particular controversy.”
Allstate, supra, 374 Md. at 635, 824 A.2d at 89. As to the second issue, we held that the
subsequent consent order did, indeed, provide ajudicial remedy for the disputeat hand and
therefore superseded the earlier general arbitration provision.

Thefirst issue in Alistate is presented here as well. Althoughit restson a matter of

contract construction — the effect of the Rooney letter — the issue relates directly to and
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indeed determineswhether thereisacurrently viable agreementto arbitrate, whichisanissue
that the court must decide.*”

In construing contracts, Maryland followsthe objectiveinterpretation principle. If the
language of the contract isunambiguous, we give effect to its plain meaning and do not delve
into what the parties may have subjectively intended. Wells v. Chevy Chase Bank, F.S.B.,
363 Md. 232, 250-51, 768 A.2d 620, 630 (2001). W herethe contract comprisestwo or more
documents, the documents are to be construed together, harmoniously, so that, to the extent
possible, all of the provisions can be given effect. See Rocks v. Brosius, 241 Md. 612, 637,
217 A.2d 531, 545 (1966); Rothman v. Silver, 245 Md. 292, 296, 226 A.2d 308, 310 (1967);
Bachmann v. Glazer & Glazer, Inc., 316 Md. 405, 415, 559 A.2d 365, 369 (1989). Interms
of the issue before us, that requires looking at the Rooney letter to see what, if anything, in
it precludes giving effect to 1 12 of the Settlement Agreement.

The Rooney letter, as noted, was intended to resolve the problem of requiring all
settling plaintiffs to execute a release for the full amount of their respective settlementsin

advance of receiving only apartial payment of the settlement. Some provision needed to be

21t isimportant to keep clear that the issue here is not the scope of an arbitration
clause — whether it applies to the particular dispute. W here scope is the issue and thereis
any ambiguity as to whether the agreement covers the particular dispute, we have held
that the issue of arbitrability is, at least initially, for the arbitrator to determine. Gold
Coast Mall v. Larmar Corp., 298 Md. 96, 107, 468 A.2d 91, 97 (1983). Theissue hereis
whether, by virtue of the Rooney letter, the arbitration agreement that clearly covered this
dispute continues to apply. That goes to the continued existence, rather than the scope, of
an arbitration agreement.
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made for reserving their rightsif they did not ultimately receive all that they were entitled to
receive under the settlement agreement. To that end, the letter stated:

“IS]hould the CCR fail to timely make any or all of the

payments required by the Master Settlement Agreement, thenin

that event each settling plaintiff who has not received full

payment may pursue a remedy in contract against the CCR

members for any deficiency. If such actionisrequired, the CCR

members shall beresponsible to pay the deficiency with interest

at 8% per annum, and the CCR members will reimburse each

such settling plaintiff for reasonable attorneys fees and

expenses that may be required to collect this deficiency by
lawsuit or otherwise.”

(Emphasis added).

The plaintiffsview the italicized language — “a remedy in contract,” “such action,”
and “by lawsuit or otherwise” as providing ajudicial remedy in the event of any shortfall in
full payment. We do not agree. Permitting “a remedy in contract” does not foreclose
arbitration astheremedy. To state that if “such action” isrequired to collect the deficiency
the plaintiffswill be entitled to interest, attorneys’ fees, and expenses does not indicate that
the collection action is to be other than a claim submitted to arbitration. Indeed, if the two
sentencesare to be read together harmoniously, “such action” would necessarily refer to the
“remedy in contract.” In the absence of a general arbitration clause in the contract, those
provisions certainly would permit a judical action to collect the deficiency and ancillary
expenses, but they arein no way inconsistent with the arbitration provision and can be given
full meaning in harmony with that provision.

Thelanguage that gavethe Circuit Court some pause wasthelag provision, requiring
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the CCR membersto pay the ancillary fees and expenses that may be required to collect the
deficiency “by lawsuit or otherwise.” That language — the reference to “lawsuit” — is not
necessarily inconsistent with the arbitration provision, however, and can be read in full
harmony with it. Under the Settlement Agreement, plaintiffs counsel is given certain
options in the event an installment is short because one or more CCR members failed to
contribute their share of the installment. Counsel could declare the entire settlement
agreement void, in which event the plaintiffs could sue the def endantsin tort.

If counsel elected to “continue” the settlement agreement as to the non-defaulting
CCR members, the plaintiffs had the option, asto the defaulting members, of “(a) decting
to enforce the Defaulting CCR member company’s obligations under this Settlement
Agreement or (b) electing to pursuesuch plaintiffs claimsfor asbestos-related injury against
the Defaulting CCR member company in the tort system.” Implicit in that construct is that,
if counsel elected to “continue” the settlement with the non-defaulting CCR members, the
agreement, and, with it, the arbitration requirement, would beterminated as to the defaulting
members. Thatwouldallow, asan alternativeto atort action, alawsuitfor breach of contract
against the defaulting members to collect the deficiency and, under the Rooney letter,
interest, expenses, and attorneys’ feesas well. Read in that manner, the languageisentirely
consistent with maintaining the arbitration requirement as to any dispute with the non-
defaulting CCR members, which is precisely what this case involves.

That construction of the Rooney letter is favored not only by the requirement that all
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provisionsof a contract be read together harmoniously, so that each can be given eff ect, but
also by the ordinary mandate that, where an arbitration agreement exists, ambiguities as to
arbitrability be resolved in favor of arbitration. Notwithstanding the contrary conclusion of
the Virginia courts in their Amchem decisions, we find no basis in therecord before us for

refusing to enforce 1 12 of the Settlement A greement.

JUDGMENT OF COURT OF SPECIAL APPEALS
AFFIRMED, WITH COSTS.
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This caseinvolvesthe collaterd estoppel effect of aprior judgment, entered in acase
in which the defendants in this case participated,"® and interpreting a settlement agreement,
which, except that it was with different plaintiffs was virtually identical to theone at issue
inthiscase. Theissue would be astraight-forward, even simple, issue of a State applying
its rules of issue preclusion, but for a complicating and seemingly perpetually confusing
factor, the prior judgment wasentered by a neighboring State court. Whilel do not believe
that that factor does, or should, change the analysis, the majority does. Thus, itaffirms, and
on the same rationale, the judgment of the Court of Special Appeals, which, affirming the
judgment of the Circuit Courtfor Baltimore City, but unlike that court, invoked thefull faith

and credit clause of the United States Constitution. Rourke v. Amchem, 153 Md. App. 91,

116-18,835A.2d 193, 207-208 (2003). Rourkev. Amchem, Md. , , A.2d

___,___(2004) [Slip op. at 1, 14-25]. For the reasons that follows, | dissent.
Collateral estoppel is an “aspect of thefinality of judgments betw een the parties’ to

litigation. Welshv. Gerber Prods., Inc., 315Md. 510,517, 555 A.2d 486, 489 (1989). Often

characterized asissue preclusion, id.; Kent County Bd. of Educ. v. Bilbrough, 309 Md. 487,

490, 525 A.2d 232, 233 (1987). While“[c]laim predusion refersto the effect of ajudgment

¥The majority points out tha not all of the appellees in this case were actual

partiesin the Virginiacase. Rourke v. Amchem. Products, Inc., Md. , ,

A.2d _,  (2004) [slip op. at 11]. It also points out, and this is more to the point, that
no issue has been presented with respect to the privity of these appellees to the partiesin

the Virginia case.



in foreclosing litigation of a matter that never hasbeen litigated, because of a determination
that it should have been advanced in an earlier suit,” Bilbrough, 309 Md. at 490, 525 A.2d
at 233, it is “concerned with the issue implications of the earlier litigation of a different

case.” Colandreav. Wilde Lake Community Ass'n, Inc., 361 Md. 371, 390, 761 A.2d 899,

909 (2000). We hav e explained the principle as being “that in asecond suit between the same
parties, even if the cause of action is different, any determination of fact that was actually
litigated and was essential to avalid and final judgment is conclusive.” Welsh, 315 Md. at

490, 525 A .2d at 233. See Murray International v. Graham, 315 Md. 543, 547, 555 A .2d

502, 504 (1989), quoting Restatement (Second) of Judgments, § 27 (1982)(“[w]hen anissue
of fact or law is actually litigated and determined by a valid and final judgment, and the
determination is essential to the judgment, the determination is conclusive in a subsequent

action between the parties, whether on the same or a different claim.”). See also Janes v.

State, 350 Md. 284, 295, 711 A.2d 1319, 1324 (1998); MPC, Inc. v. Kenny, 279 Md. 29, 32,

367 A.2d 486, 489 (1977); Frontier Van Linesv.Md. B. & Tr. Co., 274 Md. 621, 624, 336

A.2d 778, __ (1975); _Travelers Insur. Co. v. Godsey, 260 Md. 669, 676, 273 A.2d 431

(1971); Sterlingv. Local 438, etc, 207 Md. 132, 143, 113 A .2d 389, cert. denied, 350 U.S.

875,76 S. Ct. 119, 100 L. Ed. 773 (1955).
Thisisconsistent with theformulation of thetest by the United States Supreme Court.

In Ashe v. Swenson, that Court stated the principle as follows:

“*Collateral estoppel’ is an awkward phrase, but it stands for an extremely



important principle in our adversary system of judice. It means simply that
when an issue of ultimate fact has once been determined by a valid and final
judgment, that issuecannot again be litigated between the same partiesin any

future lawsuit.”

397 U.S. 436, 443, 90 S. Ct. 1189, 1194, 25 L. Ed. 2d 469, 475 (1970). It stated the

principle alittle differently in Montanav. U. S., 440 U.S. 147, 153, 99 S. Ct. 970, 973, 59

L. Ed. 2d 210, 217 (1979), quoting Southern Pacific R. Co. v. United States, 168 U.S. 1, 48-

49, 18 S. Ct. 18, 27, 42 L. Ed. 355, 376-377(1897):

“ A fundamental precept of common-law adjudication,embodiedintherelated
doctrinesof collaterd estoppel andresjudicata, isthat a‘right, question or fact
distinctly put in issue and directly determined by a court of competent
jurisdiction . . . cannot be disputed in a subsequent suit between the same
parties or their privies....’”

See Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 326 n. 5,99 S. Ct. 645, 649 n. 5,58

L. Ed. 2d 552, 559 n. 5 (1979) (“Under the doctrine of collateral estoppel ... a second action
Is upon a different cause of action and the judgment in the prior suit precludes relitigation
of issues actually litigated and necessary to the outcome of the first action.”).

Underlying thedoctrine of collateral estoppel, as well asits cousin, resjudicata, are

policy, practical necessity and justice considerations. Pat Perusse Realty v. Lingo, 249 Md.

33,42,238 A.2d 100, 106 (1968), quoting Williams v.Messick, 177 Md. 605, 615, 11 A.2d

472, 476 (1940). Thus, we have stated:



“The functions of this doctrine, and the dlied doctrine of res judicata, are to
avoid the expense and vexation of multiple lawsuits, conserve judicial
resources, and foster relianceon judicial action by minimizingthe possibilities
of inconsistent decisions.”

Graham, supra, 315 Md. at 547, 555 A.2d at 504, citing Montanav. United States 440 U.S.

147, 153-54,99 S. Ct. 970, 973-74,59 L . Ed. 2d 210, 217 (1979). See MPC, Inc.v. Kenny,

279 Md. at 34-35, 367 A.2d at 490 (public policy against interminable litigation); Pat
Perusse, 249 Md. at 45, 238 A.2d at 107-108 (public policy against repetitive identical
litigation, which underlies the rule of res judicata, applies here with logic and force to
providethat Perusse's rightswere satisfied by having had its day in courton an issue, and that
itisnot entitled to another day in court againg aparticular defendant on thatissue”); Prescott

v. Coppage, 266 M d. 562, 570-73, 296 A .2d 150, 154-155 (1972). Seealso Powersv. State,

285 Md. 269, 283-284, 401 A.2d 1031, 1039 (1979) (“Thus, the primary purpose of the
doctrineof collaterd estoppel isto protect an accused from the unfairness of being required
torelitigate an issue which has once been determined in hisfavor by averdict of acquittal.”).
Stated differently, collateral estoppel is “based on the judicial policy that thelosing litigant
deserves no rematch after a defeat fairly suffered, in adversarial proceedings, on issues

raised” and decided. Colandreav. Wilde Lake Community Ass'n, Inc, 361 Md. at 391, 761

A.2d at 909, citing Department of Human Resourcesv. Thompson, 103 Md. App. 175, 194,

652 A2d 1183, 1192 (1995).
The Supreme Court has articulated the purpose of collaterd estoppel in a similar

manner:



“Collateral estoppel, like the related doctrine of res judicata, has the dual
purpose of protecting litigantsfrom the burden of relitigating anidentical issue
with the same party or his privy and of promoting judicial economy by
preventing needless litigation.”

Parklane Hosiery, 439 U.S. at 326, 99 S. Ct. at 649, 58 L. Ed. 2d at 559, citing Blonder-

Tonque Laboratories, Inc. v. University of Illinois Foundation, 402 U.S. 313, 328-29,91 S.

Ct. 1434, 1442-1443, 28 L. Ed. 2d 788, 799 (1971). It has concluded, moreover, that
“[a]pplication of both doctrinesis central to the purpose for which civil courts have been
established, the conclusiveresolution of disputeswithin their jurisdictions.” Montana, 440
U.S. 147 at 153,99 S. Ct. at 973,59 L. Ed. 2d at 217.

“Collateral estoppel is not concerned with the legal consequences of ajudgment, ...
only with the findings of ultimate fact ... that necessarily lay behind that judgment.”

Colandreav. Wilde L ake Community Assn, Inc., 361 Md. at 391, 761 A.2d at 909, citing

Burkett v. State, 98 Md. App. 459, 465, 633 A.2d 902, 905 (1993), cert. denied 334 Md. 210,

638 A.2d 752 (1994). It is, rather, atool that is designed to facilitate and promote the most
efficient and most productive processing of cases by a court system. When applied
effectively, it results in the most effective and productive dlocation of judicial resources.

Thus, collateral estoppel, true also of res judicata, is a judiciary’s docket and workload
control device; it is not a tool designed to assess the effect or effectiveness of foreign
judgments. Thisisevident by the test that this Court has developed to test the applicability

of collateral estoppel in agiven fact situation. That testis set out in Washington Suburban

Sanitary Commission v. TKU Associates, 281 Md. 1, 18-19, 376 A.2d 505, 514 (1977):
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“1. Was the issue decided in the prior adjudication identicd with the one

presented inthe action in question?

“2. Was there afinal judgment on the merits?

“3. Was the party against whom the pleais asserted a party or in privity with
a party to the prior adjudication?

“4. Was the party against whom the pleais asserted given afair opportunity to
be heard on the issue?’

A corollary to the rule of res judicata and collateral estoppel is, and has been, the
theory of mutuality. Pat Perusse, 249 Md. at 35, 238 A.2d at 102. That corollary is,
“estoppels must be mutual and one ... who himself was bound by the prior judgment cannot
assert resjudicata against him to whom it was adverse.” Id. Itsrationaleis straightforward:

“Justicerequires that every cause be oncefairly and impartially tried; but the

public tranquility demands that having been once so tried, all litigation of that

guestion, and between those parties, should be closed forever. It isalso amost

obvious principle of justice, that no man ought to be bound by proceedingsto

which he was a stranger.”

Cecil v. Cecil, 19Md. 72, 79, 1862 WL 2345, *5(1862). Thus, inits most rigid form, “the

mutuality requirement provided a party who had litigated and lost in a previous action an

opportunity torelitigateidentical issueswith new parties.” ParklaneHosiery, 439 U .Sat 327,

99 S. Ct. at 649, 58L. Ed. 2d at 559-560. Moreover, “[b]y failing to recognize the obvious
difference between a party who has never litigated an issue and one who has fully litigated
and lost, the mutuality requirement was criticized almost from itsinception.” 1d.

Like the rulesto which it is corollary, the theory of mutuality is also:
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“based upon policy and practical necessity and justice ... and on the same
grounds of policy and justicethere would be no objection to departing from it
where the party affected has been given an adequate opportunity to be heard
either personally or by representation.”
Pat Perusse, 249 Md. at 42, 238 A.2d at 106. Relevantto the policy and justice groundsis

the determination of “the desirability of granting or imposing the benefit or burden of issue

preclusionin situations where there is not acomplete identity of parties.” Welsh v. Gerber,

315 Md. at 517, 555 A.2d at 489. Inthat regard, it is clear that a critical determinant is

whether the party to be bound, estopped, had a full and fair opportunity to litigate the issue

inquestion. 1d.; Blonder-Tongue L aboratories, Inc.v. University of I1linois Foundation, 402
U.S. at 329, 91 S. Ct. a 1443, 28 L. Ed. 2d at 799. Another policy consideration was
identified by the Supreme Court: “whether it isany longer tenable to afford a litigant more

than onefull and fair opportunity for judicial resolution of the sameissue.” Blonder-Tongue

Laboratories, Inc. v. University of ll1linois Foundation, 402 U.S. at 328, 91 S. Ct. at 1442, 28

L.Ed. 2dat 799.*

The Supreme Court’ s response was emphatic, strongly suggesting that the answer

to the question posited should be, “no.” Parklane Hosiery, 439 U.S. at 328, 99 S. Ct. at
650, 58 L. Ed. 2d at 560. The Court’s response was:

“In any lawsuit where a defendant, because of the mutuality principle, is

forced to present a complete defense on the merits to a claim which the

plaintiff has fully litigated and lost in a prior action, there is an arguable
(continued...)
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Fueled by the criticism of the mutuality principle and policy and justice concerns, the

!(...continued)
misallocation of resources. To the extent the defendant in the second suit

may not win by asserting, without contradiction, that the plaintiff had fully
and fairly, but unsuccessfully, litigated the same claim in the prior suit, the
defendant's time and money are diverted from alternative uses--productive
or otherwise--to relitigation of a decided issue. And, still assuming that the
issue was resolved correctly in the first suit, there is reason to be concerned
about the plaintiff's dlocation of resources. Permitting repeated litigation of
the same issue as long as the supply of unrelated defendants holds out
reflects either the aura of the gaming table or ‘alack of discipline and of
disinterestedness on the part of the lower courts, hardly a worthy or wise

basis for fashioning rules of procedure.” Kerotest Mfg. Co. v. C-O-Two

Co., 342 U.S. 180, 185, 72 S. Ct. 219, 222, 96 L . Ed. 200, 204 (1952).
Although neither judges, the parties, nor the adversary sysem performs
perfectly in all cases, the requirement of determining whether the party
against whom an estoppel is asserted had afull and fair opportunity to

litigate is a most significant safeguard.”

Blonder-Tongue L aboratories, Inc. v. University of Illinois Foundation, 402 U.S. 313,

329, 91 S. Ct. 1434, 1443, 28 L. Ed. 2d 789, 799-800 (1971).
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principle of non-mutual collaeral estoppel® relatively recently has developed, as an
exceptionto the mutuality principle. After noting the exceptions and modificationsthat had
been made to the theory of mutuality, over time, and the reasons therefor, Pat Perusse, 249
Md. at 35-41, 238 A.2d at 102-105, this Court upheld the application of defensve non-
mutual collateral estoppel. 1d. at 45, 238 at 107-108. Subsequently, acknowledging the
validity of the criticism of the mutuality doctrine, the Supreme Court abandoned the
mutuality requirement, alsointhecaseof defensivenon-mutual collateral estoppel. Blonder-

Tonque Laboratories, Inc. v. University of Illinois Foundation, 402 U.S. a 328-334,91 S.

Ct. at 1434-1445, 28 L . Ed. 2d at 799-803.

To be sure, the Court, in Parklane Hosiery, identified the difference between the use

of non-mutual collateral estoppel for defensive purposes and for offensive purposes and

catalogued some of the problems that may be encountered when non-mutual collateral

2In Parklane Hosiery Co., Inc. v. Shore, 439 U.S. 322, 326 n. 4,99 S. Ct. 645, 649

n. 4,58 L. Ed. 2d 552, 559 n. 4 (1979), the Court observed:
“In this context, offensive use of collateral estoppel occurs when the
plaintiff seeksto foreclose the defendant from litigating an issue the
defendant has previoudy litigated unsuccessfully in an action with another
party. Defensive use occurs when a defendant seeks to prevent aplaintiff
from asserting a claim the plaintiff has previously litigated and lost against

another defendant.”



estoppel isused offensively. 439 U.S. at 329-331,99 S. Ct. at 650-51,58 L. Ed. 2d at 561-
562. Nevertheless, the Court did not preclude the use of offendve non-mutual collateral
estoppel, rather it:

“concludedthat thepreferable approach for dealing with these problemsin the
federal courts is not to preclude the use of offensiv e collateral estoppel, but to
grant trial courtsbroad discretion to determine when it should be applied. ...
The general rule should be that in cases where a plaintiff could easily have
joinedin the earlier action or where, either for the reasons discussed above or
for other reasons, the application of offensive estoppel would be unfair to a
defendant, a trial judge should not allow the use of offensive collateral
estoppel.”

Id. at 331,99 S. Ct. a 651-52, 58 L. Ed. 2d at 562.

The Court of Appeals discussed non-mutual collateral estoppel in Welsh v. Gerber

Prods., Inc., 315 M d. 510, 555 A.2d 486, supra, a case involving a certified question from

the federal court which required the Court to address the attempted defensive use of non-
mutual collateral estoppd. In addition to defining the two kinds of non-mutual collateral
estoppel, id. at 517 n.6, 555 A.2d at 490 n. 6, and noting the pertinent developments,
including the Supreme Court’s refusal, despite its recognition of problems in its
implementation, to preclude use of non-mutual offensive collateral estoppel, id. at 517-18,
555 A.2d at 489-90, pertinent to this case, we said:

“Conceptually, therewill beinstancesinwhich aparty who has had the benefit

of afull and fair adjudication of anissue should be bound by that adjudication,

even in asubsequent proceeding involving adifferent party. Thedifficultyis,

however, that there are many situations where application of the doctrine of

nonmutual collateral estoppel would be manifestly unfair.”

Id. at 517,555 A. 2d at 489. The Court also emphasized the necessity that “the party to be
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bound must have had a full and fair opportunity to litigate the issue in question,”
characterizing that requirement as “[t]he foundation of the rule of nonmutual collateral

estoppel.” _Id. at 518, 555 A.2d at 490. Accordingly, characterizing the Welsh v. Gerber

case, the Court of Special Appeals correctly observes, that this Court “has indicated that
[non-mutual offensivecollateral estoppel] may be employed under proper circumstances.”
Amchem I, 153 Md. App. at 112, 835 A.2d at 204.

While it set out the test developed by this Court to determine the applicability of
collateral estoppel, addressed some of the factors, enumerated the arguments of counsel on
the point and reviewed some of the pertinent facts concerning the Virginia litigation,
contrasting it tothatinthiscase id. at 108-115, 835 A.2d at 202-206, rather than determining
the correctness of thetrial court’ srefusal to apply offensive non-mutual collateral estoppel,
the intermediate appellate court decided the case on the basis of a full faith and credit

analysis,® thus adopting one of the two arguments advanced by the appellees.

¥The majority characterizes the Court of Special Appeals’ consideration of the
Constitutional full faith and credit issue as brief and suggests that that court also decided

this case on the basis of common law collateral estoppel. Rourke v.Amchem Products,

Inc., Md.

A2d___,  (2004) [slip op. a& 14]. While, when

considered in the context of the entire discusson, the full faith and credit portion may

have been brief, approximately 2 of the 10 1/3 pages devoted to the subject of “ Offensive
(continued...)
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¥(...continued)
Non-mutual Collateral Estoppel,” Rourke v. Amchem. Products, Inc., 153 Md. App. 91,

108-118, 835 A.2d 193, 202 -208 (2003), the fact is, it was that discussion that was
dispositive.

The record does not support the majority’ s suggestion that the intermediate
appdlae courtrelied on common law collateral estoppd for the decision in thiscase As
indicated, the discussion of offensive non-mutual collateral estoppel covered some 10 1/3
pages. To be sure, the intermediate appellate court acknowledged the pedigree of
collateral estoppel, noting its common law beginnings, id. at 109, 835 A.2d at 203, citing

Collandreav. Wilde Lake Community Ass'n, Inc, 361 Md. 371, 387, 761 A. 2d 899, 907

(2000); however, the balance of the discussion, see 153 Md. App. at 113, 835 A.2d at
205, involved the review of the arguments of counsel and of the doctrine of non-mutual

collateral estoppel and a discussion of Parklane Hosiery, and Welsh v. Gerber. Then,

after stating that it was going to “find use of the doctrine inappropriate to the
circumstances of this case,” 153 Md. App. at 113, 835 A.2d at 205, the Court of Special
Appeals discussed the test for collateral exoppel, the Virginia Supreme Court decision
and the arguments of counsel on the issue of the appropriateness of applying offensive
non-mutual collateral estoppel. 1d. at 113-115, 835 A.2d at 205-206. The last portion of

the discussion was introduced, asfollows: “We address the two arguments they
(continued...)
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Themajorityfollowssuit,“ agree[ing] with theintermediate appel latecourt that, under
both a full faith and credit and a common law collateral estoppel analyss, Maryland is not
required to give, and, indeed, may not ordinarily give, any greater preclusive effect to the
Virginia judgment than Virginia would give it, and that, in resolving that issue, we must
apply Virginia, not Maryland, collateral estoppel law.” — Md.at __ ,  A.2dat_

[slip op. at 14]. The majority, unlike the Court of Special appeals, may have discussed

¥(...continued)
[presumably, the appellees] present that we find pertinent to this case: the effect of

conflicting opinions and the proper gpplication of Full Faith and Credit.” Id. at 115, 835
A.2d at 205. After rejecting the conflicting prior opinionsrationale, id. at 115-116, 835
A.2d at 206, the court concluded:

“Although Maryland may not require mutuality of parties in actions

invoking collateral estoppel, Virginia does. Full Faith and Credit

commands that we apply Virginialaw to determine th preclusive effect of

the Amchem decision. Virginiawould not permit appellants to invoke

collateral estoppel in order to prevent appellees from relitigating the

arbitrability of the dispute over the liability of CCR’s Producer Members

for he debts of former members. We, therefore, decline appellants’

invitation to give the Virginia decision greater effect than it would havein

that state.” 1d. at 118, 835 A.2d at 208.
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common law collaterd estoppel, at least from the federal perspective, nevertheless, it
grounds its decision on the same basis as the intermediate appellate court. The common
thread binding the majority and the Court of Special Appeals isthe conclusion, reached by
both, that, in thiscase, Maryland isrequired to f ollow the V irginialaw of collateral estoppel.

More particularly, the majority posits that its conclusion is required by the reasoning
of the Supreme Court, which, it says, “has made clear that, in determining the preclusive
effect to be given to thejudgment of a State court, the claim and issue precluson rules of the
State that rendered the judgment must govern.” _ Md.at __ ,  A.2dat___ [slipop. at

15.] It relies on Board of Public Works v. Columbia College, 84 U.S. 521, 21 L. Ed. 687

(1873), which it saysfirst made the point, and subsequent Supreme Court cases, decided
pursuantto 28 U.S.C. § 1738, inwhich the Court addressed the extent to w hich federal courts

must give preclusiveeffect to State court judgments. E.qg., Kremer v. Chemical Construction

Corp., 456 U.S. 461, 481-82, 102 S. Ct. 1883, 1897, 72 L. Ed. 2d 262, 280 (1982); Migrav.

Warren City School Dist. Bd. Of Ed., 465 U.S. 75, 85,104 S. Ct. 892, 898, 79L. Ed. 2d 56,

64 (1984); Marresev. American Academy of Orthopaedic Surgeons, 470U. S. 373, 380, 105

S. Ct. 1327,1332,84 L. Ed. 2d 274, 281 (1984). Not only are these cases consistent with
the Supreme Court’ s Constitutional full faith and credit cases, the majority submits, _ Md.
aa ,n8and 9,  A2dat___ ,n.8and9[slipop.atl8-19, n. 8 and 9], but they have
been followed by lower federal courts, state courtsand are consistent with our cases. To

demonstrate the latter, the majority citesWeinberg v. Johns-Manville Sales Corp., 299 Md.
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225,234,473 A.2d 22, 27 (1984); JessicaG. v.Hector M., 337 Md. 388, 405, 653 A.2d 922,

931 (1995); Wernwag v. Pawling, 5 G. & J. 500, 507 (Md. 1833); Brenglev. McClellan, 7

G. & J. 434, 440-41 (Md. 1836); Madden v. Cosden, 271 Md. 118, 125, 314 A. 2d 128, 132

(1974). The proposition forwhich these casesstand, itsays, Md.at _ ,n.9, A.2d
at_ n.9[slipop.at19n. 9], is, “Under principles of full faith and credit, a state court is
generally required to give judgments rendered in other gates the sam effect that they have
in the rendering state.” Weinberg, 299 Md. at 234, 473 A.2d at 27.

At the outset, | want to be clear, | do not believe that collateral estoppel impacts, in
any way, the “effect’ of theVirginiajudgment. That judgment remains valid and effective,
and enforceable against the appellees, just as it would be in Virginia. Application of the
doctrineoffensively has, to be sure, collateral consequences, but those consequencesdo not
result inthe judgment not being given full effect. Those collaterd consequencesaredriven,
not by adesire or intent not to give the judgment full faith and credit or effect, butby apolicy
rational e aimed at case /docket management and the economical and judicious use of scarce
judicial resources, counter-balanced, of course, by a desire to ensure that justice is
accomplished. That is the same purpose of the collateral estoppel policy adopted by
Virginia, | would submit.

By not permitting the use of offensive non-mutual collateral estoppel, Virginia does
not render, or, indeed, intend to render, the judgment it entered invalid or ineffective as to

the parties as which the judgment was entered, in this case, the appellees; it simply has
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chosen to utilize its scarce judicial resources in a different manner than Maryland has, to
relitigate issues already decided, presumably because, given its conception of it, it believes
to do so will serve the ends of justice. | certainly do not believe that the Virginia policy
choice is tied to any sense that justice was not done in the case which resulted in the
judgment that is the source of the issues sought to be used offensively. Thereis nothing,
moreover, in thisrecord to suggest that the Virginia collateral estoppel policy is premised
on an intent to shield those with Virginia judgmentsfrom the stricter preclusve collateral
estoppel policiesof other States. In any event,to giveaforeign judgment full faith and credit
does not mean that the receiving court is compelled to subordinate its local policiesto the

policiesand laws of therendering State. Williamsv. State of North Carolina 317 U.S. 287,

296, 63 S. Ct. 207, 212,87 L. Ed. 279, 284 (1942) (“Nor isthere any authority which lends
support to the view that the full faith and credit clause compels the courts of one state to
subordinate the local policy of that state, as respects its domiciliaries, to the statutes of any
other state.”).

Critical to the achievement of the policy objective of collateral estoppel is ensuring
that the party who will be bound by the doctrine has afair and full opportunity to litigate the
issuein question. While the appellees are unhappy with theresultin the Virginialitigation,
thereis nothingin thisrecord to indicate that they did not have a full and fair opportunity to
litigate the case. They have had the benefit of areview of the proceedings by the State’s

highest court. And, of course, the Virginiadefendants, asfar as the record reflects, did not
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try theVirginia casewith an expectation that, should they lose, they would receivethe benef it
of the more lenient Virginia preclusion rule. Such an expectation simply is not, and would
not have been, reasonable.

In addition, | am persuaded by Finley v. Kesling, 433 N.E.2d 1112 (I1l. App. 1982).*

That a judgment has no constitutional claim to a greater effect in the state in which
enforcement is sought than it had in the statefromwhichitissued, the court noted, doesnot
mean that a state “cannot give greater effect to the adjudication of theissue therein than
would the [rendering] state.” Id. at 1117. Itreasoned:

“Finley has cited no case, and we hav e found none, which holds that a stateis
barred either by the Full Faith and Credit Clause or by section 1738 of the
United States Code of Judiciary and Judicial Procedure (Title 28 U.S.C. s
1738), (which, enacted, pursuant to the constitutional mandate, requires that
such acts, records and judicial proceedingshave the samefull faith and credit
asinthe courts of the statefromwhich they were taken) fromapplying itsown
doctrine of collateral estoppel but instead must give effect not only to the
judgment of the first state but to the rules of that state asto when collateral
estoppel isto be applied.”

Id. TheFinley v.Kesling court citedHart v. American Airlines, 61 Misc.2d 41, 304 N.Y .S.2d

*Although acknow ledging that Finley v. Kesling, 433 N.E.2d 1112 (I1I. App. 1982)

stands for the contrary proposition to that espoused by it, the majority dismissesit, noting
that it “is simply not persuasive in light of the overwhelming contrary authority.” __ Md.

at n.11, A.2dat _ n.1l[slipop.at 24 n. 11]. The persuasiveness of an

authority is not judged, however, by the numerical strength of its supporters, but rather by

the logic of its reasoning.
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810 (Sup. Ct. 1969)° and Clark v. Clark, 389 P.2d 69 (Nev. 1964) as recognizing that the

forum state may apply its own rules of collateral estoppel.
In Hart, the court put it thusly:

“Defendant's reliance on ‘full faith and credit’ to defeat the application of
collateral estoppel herein is misplaced. This is not a Stuation where the
judgment, as such, of the Texas court is sought to be enforced. What is here
involvedisapolicy determination by our courtsthat * One who has had hisday
in court should not be permitted to litigate the question anew’ ... and, further,
refusal ‘to tolerate a condition where, on relatively the same set of facts, one
fact-finder, beit court or jury’ may find aparty liablewhile another exonerates
him leading to the‘inconsistent results which are always ways a blemish on a
judicial system’. ... Itisin orderto carry outthese policy determinationsin the
disposition of cases in this jurisdiction that an evidentiary use is being made
of a particular issue determination made in the Texas action.”

Id., 61 Misc. 2d at 44, 304 N.Y .S.2d at 813-814 (citations omitted). TheClark court reached
a similar conclusion with respect to the effect of full faith and credit on the question of

choice of law:

*The majority isunimpressed by Hart v. American Airlines, 61 Misc.2d 41, 304

N.Y.S.2d 810 (Sup. Ct. 1969) because it is a trial court decision, involved not with full
faith and credit, but comity, as afederal court decision was the prior decision, and it
believes that it is inconsistent with a subsequently decided New Y ork Court of Appeals

case, Shultz v. Boy Scouts of America, Inc., 480 N.E.2d 679 (1985). Asindicated, itis

the analysis that counts, not the level of court. Notwithstanding that the case is not afull
faith and credit case, its analysisisrelevant and instructive. Nor do | agreethat itisin

conflict with Shultz.
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“Howev er, we do not believethat the constitutional command of full faith and
credit poses a choice of law problem. ... Rather, the mandate of full faith and
credit to judgmentsislimited to their effect as resjudicata, and should not be
extended to include questions of choice of law which may later arise.”

Clark, 389 P.2d at 71 (citations omitted). | am not persuaded by the cases on which the

Magjority relies. | find many of them inapposite. In Columbia College, for example, the

Virginia Court of Appeds, at that timethe highest court of Virginia, stated in its order that
the judgment rendered by the Circuit Court was interlocutory and not final, and thus non-
appealable. It was in this context that the Court commented:

“...[T]he complainant, relying upon the decree of the court as evidence of his
demand against Withers, invoking for it full faith and credit under the clause
of the Constitution, cannot object to the character which the highest court of
Virginiahasgiven toit, or insistthat it isentitled to any other consideration or
weight. No greater effect can be given to any judgment of acourt of one State
in another Statethanisgiventoitinthe Statewhere rendered. Any other rule
would contravene the policy of the provisionsof the Constitution and laws of
the United States on the subject.”

84 U.S. at 529, 21 L. Ed. at 691 (footnote omitted). The case on which Columbia College

relied, Suydam v. Barber, was to similar effect. Rather than having the limitation of the

judgment noted in the court order, the law of Missouri clearly statedthe limitation, thusboth
the plaintiff and the defendant to the action were on notice of that limitation. In this case,
there is neither a notation of the effect of the judgment in the court order, nor is there alaw
to that effect passed by the Virginia Legislature.

As the majority acknowledges, 8 1738 requires federal courts to give the same

preclusiveeffect to state court judgments as those judgments are given in the states in which
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entered.  Md.at__, A2dat___ [slipop.at14-15]; Kremer, 456 U.S. at 466, 102

S. Ct. at 1889, 72 L. Ed. 2d at 270. By contrast, thecourts of each State have the right to
determine the preclusion rules applicable to judgments in that State. Therefore, | do not
agree that theanalysisis the same.

The Maryland cases and their referenceto giving aforeign judgment the same effect
that judgment has in the State from which it issued are not inconsistent with my position.
The effect to which they refer pertains to the judgment itself, not to any collateral rules or
policy of that State as to when collateral estoppel may be applied. T he point is well made
by the Court in Brengle, wherein the Court stated the scope of the full faith and credit
requirement: “the doctrine has never been carried further, than to give to the judgment of
another State, the same conclusive effect, and obligatory forcein every State in the Union,
that it had in the State where it wasrendered.” 7 G. & J. at 439-40, 1836 WL at * 1. Stated

differently, quoting 3d Story’s Comm. on the Conditution U.S. 183:

“‘If a judgment is conclusive in the State where it was pronounced, it is
equally conclusive every where. If re-examinable there, it is open to the same
inquiriesin every other State. It istherefore put upon the same footing as a
domestic judgment.” The terms ‘faith and credit,” as used in the Constitution
and act of congress, evidently point to the attributes and qualities, which such
records and judicial proceedings shall have as evidence and such appears to
have been the construction given to them in the Commentaries.”

Id. at 440, 1836 WL at* 4. The Court also opined on w hat “ effect” doesnot mean in thefull
faith and credit context:

“*can it be supposed, that [the founding fathers] intended, or contemplated to
vest in Congress the power of giving to a judgment obtained in one State, all
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thelegal properties, rights, and attributes, when used in another State, to which
it was entitled by the law of the State where it was rendered? We think that
such could not have been the purpose or intention of those enlightened men
who framed that instrument; more especially, as such a principle in its
tendency and operation, might lead to aconflict and collision between thelaws
of the different States in the administration of their internal policy, and
domestic concerns; and itwould in effect, putit in the power of one State, to
pass laws to regulate and control the adminigration of assets in another State;
whichwould be an anomaly in jurisprudence, and aviol ation of the genius and
spirit of all our institutions.”

Id. at 441-442, 1836 WL at * 5.

While |l aminclined to believe, given the office of collateral estoppel and the fact that

these appellees have once already litigated the identical issue, that the record in this case
presents at least a good reason to apply the doctrine of offensive non-mutual collateral
estoppel, at the very least, | would remand the case to the Court of Special Appeal for its

review, on the merits, unobscured by full faith and credit and other such concepts, of thetrial

court’srefusal to apply the doctrine.

Judge Cathell joins in the views herein expressed.
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