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Thi s appeal focuses on the phrase “nore intensive use” as it
was used in M. Code (1986, 1994 Repl. Vol., 1996 Cum Supp.), § 8-
209(h)(1)(ii) of the Tax-Property Article (“T.P.”).! On Decenber
1, 1994, the Supervisor of Assessnents for Prince George s County,
appel l ee, inposed an agricultural transfer tax and penalty upon
appel l ant, Rouse-Fairwood Limted Partnership (“Rouse”), in
connection with three properties that appellant owned in Prince
CGeorge’s County. The Maryland Tax Court upheld that determ nation
on February 21, 1996, and, by order dated March 28, 1997, the
Circuit Court for Prince George’s County affirnmed. Rouse tinely
noted its appeal and presents two questions for our review, which
we have rephrased slightly:
| . Did the Tax Court err in construing the | anguage of
T.P. 8 8-209 to equate “nore intensive use” of |and
wi th enhanced value and flexibility or variety of
use, as opposed to the traditional factors of
intensity that neasure the inpact of use on the
| and?
1. Did the Tax Court err in tacitly rejecting or
failing to address Rouse’'s argunent that the

intensity of use permtted on Parcels 2 and 3, when
vi ewed separately, is |less under M X-C zoni ng?

The statute was anended in 1997, and the provision now
appears at T.P. 8 8-209(h)(1)(i). The amendnent expressly
provided that it “shall be applicable to all taxable years
begi nning after June 30, 1997." 1997 MJ. Laws Chap. 326. As the
anended version of the statute is not applicable to this case, we
shall refer to the statutory version of T.P. 8 8-209(h)(1)(ii)
that was in effect at the relevant tine, unless otherw se noted.



For the reasons that follow, we answer the first question in
the negative and the second question in the affirmative.
Therefore, we shall affirmin part and reverse in part and renmand
for further proceedings.?

Fact ual background

The facts are largely undi sputed. In 1990, Rouse acquired
three properties in Prince George’'s County from three different
owners, consisting of a total of 1,058 acres |ocated just west of
the Gty of Bowe (the “subject properties”). Parcel 1 neasures
approxi mately 473 acres, Parcel 2 neasures approxi mately 339 acres,
and Parcel 3 neasures approximately 246 acres. At the tinme the
subj ect properties were acquired, each was used as a sod farm and
had an agricultural use tax assessnment. To maintain that favorable
assessnment, appellant filed three declarations of intent to
mai ntain the agricultural use of the properties for five years
(i.e., through June 30, 1995). Pursuant to T.P. 8 13-305, such a
declaration of intent permts a transferee to avoid inposition of
the 5% agricultural land transfer tax. |If the transferee fails to
comply with the declaration of intent, however, or if the property

fails to qualify during the five-year period for the agricultural

2Following the filing of our opinion in this case on
February 4, 1998, appellant filed a notion for reconsideration,
to which appellee responded. In view of the notion, we have
determned to nodify our original opinion in certain respects.
Accordingly, we are withdrawing the opinion as filed and
substituting this opinion in its place.
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assessnment under T.P. 8 8-209, then T.P. 8 13-305(c)(2)(i) provides
that the agricultural transfer tax, plus a 10% penalty, “is due on
that portion of land that fails to conply wwth the decl aration of
intent or to qualify for farmor agricultural use.”

Pursuant to T.P. 8 8-209(h)(1)(ii), land did not qualify for
an agricultural use assessnment if it was “rezoned after July 1,
1972, to a nore intensive use than the use permtted on or before
July 1, 1972 . . . .7 On July 1, 1972, the subject properties were
zoned R-R (Rural Residential).® T.P. 8 8-209(h)(1)(ii) stated:

[TIhe following |land does not qualify to be assessed
under this section:

* * * *

(ii) land rezoned after July 1, 1972, to a nore

i ntensive use than the use permtted on or before July 1,

1972, if a person with an ownership interest in the |and

has applied for or requested the rezoning .

In 1992, the District Council anended the Prince George’s Code
to include a Planned Unit Devel opnent (“PUD’) zoning category,
called Mxed Use Community Zone (“MX-C’). One of the stated
purposes of the MX-C zone is to “[c]reate a conprehensively
pl anned comunity with a balanced m x of residential, comercial,
recreational, and public uses.” Prince George’s County Code 8§ 27-
546. 1. Appel l ant participated in devel oping the ordinance that

created the classification. GCenerally, it allows a PUD on property

that is at least 750 acres in size and permts a phased-in

3Under the anended provision, applicable after June 30,
1997, |l and does not qualify for an agricultural use assessnent if
it is “rezoned to a nore intensive use than the use that
i mredi ately preceded the rezoning . . . .7
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devel opnent of property.

Appellant filed an application in May 1993, to rezone the
subj ect properties to MX-C and, in May 1994, the D strict Counci
approved the rezoning.* Rouse indicated that it intends to devel op
the subject properties over a period of ten to fifteen years.

| n Decenber 1994, appellee issued three separate notices to
appellant stating that the My 1994 rezoning of the subject
properties to MX-C violated Rouse’'s declarations of intent.
Therefore, the Supervisor of Assessnents inposed the agricul tural
transfer tax, plus penalties, on each parcel. In total, the
Supervi sor | evied $408,377.50 in taxes and $40,837.75 in penalties.
Appel I ant chal |l enged the assessnments by way of an appeal to the
Maryl and Tax Court.

On January 17, 1996, the Tax Court held a day-long hearing at
which both parties presented expert wtnesses. The experts
testified about the permtted uses of the subject properties under
the current MX-C zoning and those that were permtted on July 1,
1972, when the subject properties were zoned RR  The experts al so
expressed their opinions about whether M X-C zoning constituted a

nore intensive use than R-R zoning as of July 1, 1972.

‘At the time of the rezoning, the subject properties were
zoned R-E (Rural Estate). For purposes of this appeal, however,
the parties agree that the R-E zoning is irrelevant. Under T.P.
8 8-209(h)(1)(ii), the relevant zoning is R R (Rural
Resi dential), because, as we observed, that was the zoning that
was in effect on July 1, 1972 with respect to the subject
properties.



Under R-R zoning in 1972, the mnimm |l ot size was 20, 000
square feet for single famly detached residential devel opnent.
“Cluster” devel opnents,® with reduced lot sizes and the flexibility
to introduce single famly attached dwel lings (townhouses) into the
total dwelling yield of a devel opnment proposal (but at no greater
nunber of total units than could be obtained under the maxi num
al l owed non-cluster density of 2.0 units per acre), were also
permtted. But the difference between the reduced |ot size (10, 000
square feet for detached dwellings and 1,500 square feet for
t ownhouses) and the conventional |ot size (20,000 square feet) was
to be set aside as open space elsewhere in the parcel
Nonresi dential uses, permtted as of right, included, inter alia:
Churches, libraries, museuns, public buildings, public parks, and
ani mal hospitals. Uses permtted by special exception included,
inter alia: airports, antique shops, ceneteries, comercial
recreational attractions, golf courses, hospitals, notels, horse
racing tracks, sanitary landfills, sawmlls, and tourist hones.
Princi pal uses not enunerated as permtted uses or as specia
exception uses were expressly not allowed in the R R zone.

M X-C zoning permits a mx of uses on the land. |In order to
obtain MX-C zoning, a Prelimnary Devel opnent Plan (“PDP”) nust

acconpany the rezoning application. The ordinance requires a PDP

°Cluster devel opnents are a discretionary, alternative
devel opment schene avail able only through the subdivision
process.



to conply with the following criteria: (1) at least 30% of the
gross area nust be devoted to comunity use areas; (2) at least 10%
of the gross area nust be devoted to single famly, |ow density
dwel lings; (3) at |east 20% of the gross area nust be devoted to
single famly, nmediumdensity residential units; (4) no nore than
15% of the gross area may be devoted to “other residential” units;
and (5) nonresidential areas nust conprise between 5% and 20% of
the gross area of the zone. These general paraneters of the
devel opnent are refined in the subsequent phases of the approval
process, in which the devel oper nust submt a Conprehensive Sketch
Plan (“CSP’) and a Final Devel opnent Plan (“FDP”). Both the CSP
and FDP nmust be consistent with the PDP. Under’s Rouse’s PDP, 25%
of the gross acreage will be used for single famly |ow density
dwel I i ngs, 20%for single famly nediumdensity dwellings, 15% for
ot her residential uses, 5% for nonresidential uses, and 35% for
community use areas.

Permtted residential uses in the MX-C zone include: single
famly detached houses; townhouses; duplex houses; and apartnents.
As a matter of right, various nonresidential wuses are also
permtted under M X-C zoning, but not under R-R zoning: banks;
data processing facilities; eating or drinking establishnments;
research and devel opnment and testing |aboratory; blueprinting,
book, canera, gift, jewelry, nusic, souvenir, or other specialty
stores; departnent store; dry cleaning;, drugstore; food and
beverage store; gas station; hardware store; pet shop; photographic
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supply store; seafood market; repair shops; variety and dry good
stores; and an arena.

Appel l ant’ s | and use pl anni ng expert, Thomas Kieffer, the head
of the planning and zoning departnment of Ben Dyer Associ ates,
opined that “the devel opnent permtted under the MX-C at [the
subj ect properties] is less intense than that permtted under the
RR” He conpared the properties under the two zones, using sone
of the criteria developed in the 1960s by the Federal Housing
Adm nistration (“FHA")® and sonme of his own. Kieffer admtted that
he could not perform an analysis using all of the FHA factors,

however, because the factors were designed to analyze conpleted

The factors used by the FHA in determ ning Land Use
Intensity (“LU”) are found in Byron R Hanke, Planned Unit
Devel opnent and Land Use Intensity, 114 U Pa. L. Rev. 15 (1965).
Hanke, who was then the Chief Land Planner for the FHA, described
the intensity factors as foll ows:

LU expresses a group of six physical relationships in
a devel oped property. First, it expresses the overal
relationship of the amount of building mass (total
floor area) to the anobunt of |and area. Second, it
relates total open space of a property to its total
floor area. In other words it contrasts the exterior
open space wth the interior residential space, thereby
relating the individual to his environment. Third, in
consi dering exterior open space, LU distinguishes

bet ween space that is for people, called livability
space, and the space that is used for cars. Fourth, it
considers large recreation space as well as other
outside livability space. The final two ratios relate
t he nunmber of car storage spaces to the nunber of
l[iving units. One considers only |long term parKking
spaces for occupants, while the other considers al
spaces including short tine spaces for guests.

ld. at 22.



projects rather than planned projects. He considered the foll ow ng
factors: (1) density, expressed in terns of dwelling units per
acre (“du/ac”) for residential developnent, and floor area ratio
(“FAR’) for nonresidential devel opnent; (2) average househol d si ze;
(3) student yield; (4) sewage disposal requirenents; (5) parking
requirenments; and (6) traffic congestion. Kieffer concluded that,
in every category except two (parking requirenents and traffic
generation during p.m peak hour trips), the R R zoning category
was nore intensive than that under M X-C zoning.

Regarding the nonresidential uses, Kieffer conpared a
hospital, which was a permtted use in RR zoning in 1972 as a
matter of right, to the mx of office, service, and institutional
type uses permtted under M X-C zoning. For conparison purposes,
Kieffer used the Geater Laurel Beltsville Hospital, which had been
built in an R-R zone, on a 48 acre parcel. After considering the
intensity factors, Kieffer concluded that the hospital under RR
zoning would be nore intensive than the comrercial type uses
permtted under M X-C zoning.

Kieffer’s conparison of residential developnent under RR
zoning and M X-C zoning focused largely on the differences in
density. Specifically, he determ ned that, based on a housing m x
of 75% single famly detached dwellings and 25% single famly
attached dwellings, the R R zoning had a net density of 1.849
dwelling units per acre. On the other hand, under M X-C zoni ng,
pursuant to the PDP approved as part of the M X-C rezoning for the
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subj ect properties, based on a housing mx of 37% single famly
detached dwel lings, 58% single famly attached dwellings, and 5%
multi-famly housing, the net density would be 1.79 du/ac. In his
anal ysis of the MX-C zoning, Kieffer deducted approximately 60
acres to account for a proposed road interchange that exists on the
current master plan. Kieffer did not subtract this 60 acres when
he analyzed the subject properties under R-R zoning, however,

because the interchange did not exist on the 1972 master plan.

I nstead, Kieffer subtracted 21 acres under his R-R zoning anal ysis
to account for an “outer beltway” that had been shown on the 1972
master plan.’

In viewng the subject properties collectively, Keiffer
concl uded that M X-C zoning was less intensive than RRR zoning. In
addition, Kieffer analyzed each of the subject properties
individually. For Parcel 1 he concluded that the residential uses
under MX-C were nore intensive than under R-R but that the
nonresi dential uses on that parcel were |ess intensive than under

R R Wth respect to Parcel 1, he opined that M X-C zoni ng was not

"The parties dispute whether the difference--39 acres--
shoul d have been deducted under the R R analysis. Kieffer
acknow edged that, if he had deducted 60 acres under R-R zoni ng,
instead of 21 acres, there would be 1,773 total residential units
under R-R zoning, conpared to 1,799 residential units under MX-C
zoning. Appellant argues that, because T.P. 8 8-209 only
requires conparison with the “use permtted on or before July 1,
1972,” the interchange should not be considered, because it was
not on the 1972 master plan. W need not resolve this issue,
however, because, as we shall explain, density is not the sole
criterion in determ ning whether the rezoning results in a nore
i ntensi ve use of the |and.



nmore intense than R-R zoning. He explained: “[l]t’s too close to
call. | can't say for sure that the overall effect is that parcel
one woul d be nore intense under the MX-C zone.” For Parcels 2 and
3, however, which are solely targeted for residential devel opnent,
Ki ef fer concluded that M X-C zoning was | ess intensive than under
R-R zoni ng.

Appel | ee’ s expert, Thomas Lockard, a |land use planner with the
Prince George’s County Pl anning Departnent of the Maryl and- Nati onal
Capital Park & Planning Comm ssion, testified, in response to a
guestion by the Tax Court, that, during the relevant tinme period,
the only dwelling types permtted under R-R zoning were “single
famly detached [hones] and if you're under the «cluster
[ devel opnent] provision, single famly attached [hones].”® Record
Extract at 289. He further noted that, unlike in the MX-C
category, no apartnents were permtted in an RR property. Lockard
also stated that, under MX-C zoning, the permtted dwellings
include single famly detached houses, townhouses, dupl exes,
triplexes, and apartnent buildings. Regarding nonresidential uses,
Lockard listed the cormercial establishnments permtted as a matter
of right under M X-C, but not under R R zoning. He al so observed

that a hospital would be “probably the nost intensive use that

8On Cctober 17, 1972, the County Council of Prince George’s
County anended the zoning ordi nance to prohibit attached
dwel l'ings fromcluster devel opnent in an R-R zone. That
anendnent is not applicable to this case, however, because T.P. §
8-209 requires a conparison of zoning in effect on July 1, 1972.
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woul d have been permtted in the R-R zone.” Lockard offered his
opinion that, “based . . . on the types of uses generally permtted
under the R-R zone versus the types, quantities, and anmounts of
uses permtted under the MX-C zone,” the M X-C zone, under Rouse’s
approved PDP, is nore intensive than was the R-R zone in 1972.

In its analysis, the Tax Court focused on the neaning of the
phrase “nore intensive use” in T.P. 8 8-209, which is not defined
in the statute. The court also acknow edged a county ordi nhance
listing the various zoning classifications, ranging fromleast to
nmost intensive. It states:

[ T] he order of intensity of zones is listed as foll ows,

beginning with the | east intense zone and progressing to

t he nost intense:

(1) ROS OS RA RE V-L, RL, VM RR RS,

R-80, R55 RMH R35 R20, RM RT, R30, R30C R

18, R18C, RU R 10A R 10, RH CA CO MX-C MUTC
Prince CGeorge’s County Code 8§ 27-109(b) (bol df ace added). The Tax
Court noted, however, that although MX-Cis listed as being nore
intensive than RRR the testinony denonstrated that the |isting was
“a pretty arbitrary thing” and that it was done for other purposes.

In reaching its conclusion regarding the subject properties,
the Tax Court reasoned:

[A]s far as | amconcerned, [the Legi sl ature was] | ooking

at it from the standpoint that the property owner was

taking an action to nmake sonet hing nore val uable, and to

be able to do sonething with a piece of property that

t hey coul d not do before.

[ S] el dom have | ever seen sonebody requesting

a rezbning of property if it wasn't going to end up being
a financial benefit to them This is generally what
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happens.

Now, in this particular situation, what has been
ably presented to this Court, and done in a very detailed
fashion, is that when | define intensive, | should do it
and limt nmy definition of it to whether or not there
are, for instance, nore units that are created by this
rezoning. And it’s represented that it’s actually |ess.

In other words, it’s been shown here by various
exhibits and testinony that by proceeding in the manner
that [appellant] is allowed to do under the M X-C zoni ng,
that we actually end up with Iess units than we do under
the RR that when we take all of the other factors that
deal with intensities, that for the nost part not all of
them but nost of themconme up less than R R

Unfortunately for [appellant], | do not feel that
that alone is the criteria that has to be factored in in
making a decision as to what is neant by the word
i ntensive as used in 8-209. And | say that for this
reason —it is undisputed that [appellant] is going to be
able to do, as a matter of right, not as a matter of
speci al exception, but as a matter of right nore things
t han coul d be done under the R-R zone.

For instance there’s a whole laundry |list of
comercial type activities that a property owner wth
this type of zoning is entitled to do under this type
zoning that they couldn’'t do under R R There is a
difference in the type of residential units that they can
have in this zoning that they couldn’t have under R-R

Again, I'’mnot losing sight of the fact about the
densities and how they have to remain. But still for
i nstance we know this, that under R R you couldn’t have
an apartnment house. Under this particular zoning that
you can have an apartnent house.

The bottomline is this —is that there is nuch nore
| eeway exists as far as the zoning code goes to the
property owner with this type zoning than with the | eeway
that the property owner had under an R-R zoning. And as
far as | am concerned, that becones a factor of making
sonet hi ng nore intensive.

As to continue on and wal k through this, it doesn’t
take an extrenely intelligent or educated person to
realize that there are not going to be a great nunber of
properties that end up with this type of zoning in Prince
Ceorge’s County.

And the reason there’s not going to be a great
nunber of them is that nunber one, you have to have a
m ni num of seven hundred and fifty acres to even begin to
quali[f]y for this. As a practical matter, and |et--what
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really happens here as | see it, is that the property

owner ends up not wthout restrictions. There are
paraneters that are built into this and guidelines that
have to be followed, but for all intents and purposes

this property owner gets to structure this in such a
manner that they can go ahead and do pretty nuch
everything they want to do under —as far as devel opi ng
this piece of property goes.

In other words, we even had testinony here today
that it may be ten to fifteen years before all of the
things that are going to be done with this property are
eventual |y done. And again | cannot ignore the fact, nor
do | criticize it in any way, shape or form that it
appears that the property owner in this case, or
[appellant] in this case, is really the one that nudged
the county to turn around and create a zoning category
such as this.

: | would be Iike an ostrich sticking its head
in the sand if | didn't think that the Rouse-Fairwod
Devel opnent Limted Partnership was noving forward to
develop this land in a manner that is going to be
financially to their best interest.

And again, there is nothing wong with that.

* * * *

But the decision that | have to nmake today is
whether or not | feel that under this section of the
Code, that when this became MX-Cif it went to a nore
intensive use. And it is not easy. It is not an easy

deci sion to nake.

But | am nmaking the decision that it is subject to
the tax, and that it was a nore intensive use. And here
is one of the real reasons that | do, and bearing in mnd
all of the testinony that 1’ve heard, and all the
evi dence that’'s been received here today.

And | mquoting, you know, froman annotation that's
under this section. And it says this section nust be
strictly construed. The preferential treatnent accorded
by this section is essentially an exenption, and as such
the section nust be strictly construed. oo

And then the preferential treatnment accorded by this
section is essentially an exenption and as such nust be
strictly construed in favor of the taxing authority. |If
any real doubt exists as to the propriety of an
exenption, that doubt nust be resolved in favor of the
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St at e.

And that is exactly where | find nyself in
connection with this particular situation. | have sat
here and | have |istened very carefully. | have turned

it over in ny mnd many di fferent ways

* * * *

: | have sat here, and as difficult as it is,
when | apply the law as | just read it froma couple of
different Maryland cases, to doubt an exenption is to
deny an exenption. And that’s where | am here. | doubt
it, and | have to deny it. So the Court will sign an
order affirmng the assessnent that was nmade against this
property by the Supervisor

Accordingly, on February 21, 1996, the Tax Court issued an
order affirm ng appellee’ s decision. Appellant then sought review
in the circuit court. In an oral opinion issued March 28, 1997
the circuit court affirmed the Tax Court, stating:

| agree with the taxing authority. | see intensive--I
picture this bucolic country side wth horses and
chickens and pigs and so forth. And we start there and
we nove toward the city. W start having our suburbs
with sprawling . . . homes and so forth

So, each tine as we nove in towards the big city, we
are getting nore and nore intense use and | think that’s
what the tax judge found in this case, that in fact when
we went fromrural residential to this m xed use of this
land in allowing light industry and so forth, it was a
nmore intense wuse than when it was under rura
residential .

| don’t believe he nade his decision just on the
fact that the value of |and went up, but | believe his
definition of intense just is in fact [sic]. .

| believe he was correct not just by the standard of
revi ew. | believe he was correct. | believe I would
have conme to the sanme conclusion. . . . Under the
appropriate standard of review, he was correct.

This appeal followed. W wll include additional facts in our

di scussi on.
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Di scussi on
l.

Despite its nane, the Maryland Tax Court is an adm nistrative
agency. Md. Code. (1988, Cum Supp. 1997), 8§ 3-102 of the Tax-
CGeneral Article (“T.G"”); see Prince George’s County v. Brown, 334
Md. 650, 658 n.1 (1994); Abington Cr. Assocs. Ltd. Partnership v.
Baltinore County, 115 MJ. App. 580, 589 (1997). A party may appeal
a final decision of the Tax Court to the circuit court for the
jurisdiction in which the property is located. T.P. 8 14-513. The
final decision of the circuit court may be appealed to this Court.
T.P. § 14-515.

We begin our analysis by setting forth the standard of review
of an admnistrative agency’s decision. On review, our role is the
same as that of the circuit court. Ahalt v. Mntgonery County, 113
Md. App. 14, 20 (1996); Departnent of Health & Mental Hygi ene v.
Shrieves, 100 Md. App. 283, 303-04 (1994); WMuaisel v. Montgonery
County, 94 M. App. 31, 34 (1992); Mortinmer v. Howard Research &
Dev. Corp., 83 MI. App. 432, 442, cert. denied, 321 Ml. 164 (1990).
This means that, like the circuit court, we review the agency’s
decision. Ahalt, 113 Ml. App. at 20. Judicial review of Tax Court
decisions is severely limted, however, CBS Inc. v. Conptroller of
the Treasury, 319 Md. 687, 697-98 (1990); Maisel, 94 M. App. at
34, because Tax Court decisions are considered prima facie correct,

and they are to be reviewed “in the light nost favorable to that
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court.” Mai sel, 94 MI. App. at 34; see Cox v. Prince Ceorge’s
County, 86 MI. App. 179, 187 (1991).

On review, a decision of the Tax Court nust be affirmed if it
is not erroneous as a matter of law and if it is supported by
substantial evidence appearing in the record. CBS, 319 Ml. at 697-
98; Ransay, Scarlett & Co. v. Conptroller of the Treasury, 302 M.
825, 834 (1985); Maisel, 94 MI. App. at 34. Nor may we substitute
our judgnment for that of the agency as to factual findings that are
supported by substantial evidence. Ransay, 302 M. at 834,
Rossvill e Vending Mach. Corp. v. Conptroller of the Treasury, 97
Md. App. 305, 312, cert. denied, 333 Md. 201 (1993).

In contrast to the deferential review accorded to an agency’s
factual findings, questions of |aw receive no deference on review
Young v. Board of Physician Quality Assurance, 111 M. App. 721,
726 (1996), cert. granted, 344 M. 568, and cert. dism ssed, 346
Md. 314 (1997). Consequently, if the Tax Court’s decision is based
on an interpretation of an ordinance or statute, we are not bound
by the agency' s interpretation. Department of Assessnents &
Taxation v. Consuner Prograns, Inc., 331 Ml. 68, 72 (1993); Ahalt,
113 M. App. at 22; see, e.g., Roach v. Comptroller of the
Treasury, 327 M. 438 (1992); Friends School v. Supervisor of
Assessnents, 314 Ml. 194 (1988). To the contrary, when the Tax
Court’s interpretation of a statute is at issue, the substituted

judgment standard applies to an erroneous conclusion of |aw
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Rossville, 97 M. App. at 311-12; see also People s Counsel .
Maryl and Marine Mg. Co., 316 M. 491, 497 (1989).

Some matters present questions of fact and law. "’ As to m xed
gquestions of fact and law, an internediate |level of scrutiny
applies: such findings nmust be affirned if, after deferring to the
Tax Court’s expertise and to the presunption that the decision is
correct, “a reasoning mnd could reasonably have reached the [tax
court’s] conclusion.”’” Rossville, 97 MI. App. at 312 (alteration
inoriginal) (quoting United Parcel Serv., Inc. v. Conptroller of
the Treasury, 69 Ml. App. 458, 464 (1986) (quoting Ransay, 302 M.
at 838)).

We also note that it is not appropriate for a review ng court
to search the record for evidence to support an agency’'s
concl usi ons. Moreover, we nmay not uphold an agency’s decision
“unless it is sustainable on the agency's findings and for the
reasons stated by the agency.” United Steelwrkers of Am wv.
Bet hl ehem Steel Corp., 298 Ml. 665, 679 (1984); see also United
Parcel Serv., Inc. v. People’s Counsel, 336 MI. 569, 577 (1994).

As we observed, the central issue in this case is the
definition of “nore intensive use” as that phrase is used in T.P.
8§ 8-209. The interpretation of a statute presents a question of
law. Papillo v. Pockets, Inc., 119 M. App. 78, 83 (1997); Hider
v. Departnent of Labor, Licensing & Regulation, 115 Md. App. 258,

273 (1997), rev'd on other grounds, Ml __ (1998), No. 63,
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Sept. Term 1997 (filed Mar. 13, 1998); Mayor of Ccean City v.
Purnell -Jarvis, Ltd., 86 Mi. App. 390, 413 (1991). Because we nust
review the Tax Court’s statutory interpretation, we pause to set
forth the sem nal principles of statutory construction that wll
frame our anal ysis.

The qguiding principle of statutory construction is to
determine and effect the intent of the Legislature. Caks .
Connors, 339 Md. 24, 35 (1995); Mayor of Baltinore v. Cassidy, 338
Md. 88, 93 (1995); Abington, 115 Md. App. at 602. Odinarily, we
| ook to the |anguage of the statute itself to acconplish this task.
State v. Pagano, 341 Md. 129, 133 (1996); Allied Vending, Inc. v.
City of Bowe, 332 Md. 279, 306 (1993); State v. Patrick A, 312
Ml. 482, 487 (1988). Moreover, if the statutory |anguage is plain
and unanbi guous, and expresses a definite and sinple neaning,
normally we will not | ook beyond the words of the statute itself.
Blitz v. Beth Isaac Adas |srael Congregation, 115 M. App. 460,
479, cert. granted, 347 M. 155 (1997); Maisel, 94 MI. App. at 37,
Lone v. Montgonery County, 85 M. App. 477, 502 (1991). I n
deciding the plain neaning of a statutory term or phrase, however,
we my, and often do, consult the dictionary. Depart ment of
Assessnents & Taxation v. Maryland-Nat’'| Capital Park & Pl anning
Commin, 348 Md. 2, 14 (1997); Rossville, 97 Ml. App. at 316. Even
under the plain neaning rule, we do not ignore the Legislature's

purpose if it is readily known. Pagano, 341 M. at 133;
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Kaczorowski v. Myor of Baltinore, 309 M. 505, 516 (1987);
Abi ngton, 115 M. at 603.

In addition, a statute nust be read as a whole, so that all
provisions are considered together and, to the extent possible,
reconciled and harnoni zed. Curran v. Price, 334 M. 149, 172
(1994); Condon v. State, 332 Md. 481, 491 (1993); Abington, 115 M.
App. at 603. W “give every word effect, avoiding constructions
that render any portion of the | anguage superfluous or redundant.”
Blondell v. Baltinore Gty Police Dept., 341 Md. 680, 691 (1996);
see al so Warsane v. State, 338 Md. 513, 519, (1995).

When, as here, the Legislature has not defined a statutory
term we nust consider the | anguage of the statute itself and give
that |anguage its “ordinary and natural neaning [without] resort to
subtle or forced interpretations . . . .” Mryland-Nat’'|l Capita
Park & Planning Commin v. Departnent of Assessnents & Taxation, 110
Md.  App. 677, 689 (1996), aff’'d, 348 M. 2 (1997); see also
Mont gonery County v. Buckman, 333 M. 516, 523 (1994). On the
other hand, if the statute is anbi guous, courts shoul d consi der not
only the literal or usual neaning of the statutory |anguage, but
also its “meaning and effect in light of the setting, the
obj ectives and purpose of the enactnent.” Tucker v. Fireman's Fund
Ins. Co., 308 Md. 69, 75 (1986); see al so Kaczorowski, 309 Mi. at
513; Rossville, 97 M. App. at 314. Thus, in our effort to

effectuate the Legislature’s intent, we “may consider the
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consequences resulting from one neaning rather than another, and
adopt that construction which avoids an illogical or unreasonable
result, or one which is inconsistent with common sense.” Tucker,
308 Md. at 75; see also Romm v. Flax, 340 Ml. 690, 693 (1995);
Maryl and Auto. Ins. Fund v. Erie Ins. Exch., 105 Md. App. 377, 386
(1995). That said, we may not read a neaning into the statute that
is not expressly stated or clearly inplied. Nor may we enbellish
a statute to expand its neaning. Abington, 115 Md. App. at 603;
Depart ment of Econom c & Enploynent Dev. v. Taylor, 108 M. App.
250, 277-78 (1996), aff’d, 344 M. 687 (1997).

As a corollary, we note that the agricultural use assessnent
in this case constitutes a tax exenption. Therefore, it nust be
strictly construed in favor of the taxing authority. See Maryl and-
Capital Park, slip op. at 7; Warlick v. Supervisor of Assessnents,
272 M. 540, 545 (1974); Perdue Foods, Inc. v. Departnment of
Assessnents & Taxation, 264 M. 672, 687-88 (1972); Maisel, 94 M.
App. at 39. W are mndful of what the Court of Appeals stated in
Perdue, Inc. v. State Departnment of Assessnents and Taxation, 264
Ml. 228 (1972):

It is fundanental that statutory tax exenptions are

strictly construed in favor of the taxing authority and

if any real doubt exists as to the propriety of an

exenption that doubt nust be resolved in favor of the

?{age. I n other words, “to doubt an exenption is to deny

ld. at 232-33 (quoting Pan Am Sul phur Co. v. Departnent of
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Assessnents & Taxation, 251 Md. 620, 629 (1968)).
In this case, we are also cognizant of the Legislature’'s
expressed intent in T.P. § 8-2009:
It is the intention of the General Assenbly that the
assessnent of farm and:
(1) be maintained at |levels conpatible with the
conti nued use of the land for farm ng; and
(2) not be affected adversely by neighboring |and
uses of a nore intensive nature.

ld. 8 8-209(b) (enphasis added).

.

T.P. 88-209(h)(1)(ii) does not define “nore intensive use.”
As we discussed earlier, when the Legislature fails to define a
statutory term we ordinarily apply its plain nmeaning, consistent
with the Legislature’s intent and purpose.

Appel  ant argues that the Tax Court erred as a nmatter of |aw
because, in construing the phrase “nore intensive use,” it
i nproperly consi dered enhanced value and flexibility or variety of
use, rather than “the traditional factors of intensity that neasure
the inpact of wuse on the land.” Relying on a di ctionary
definition of the term*®intensive,” appellant clainms that the Tax
Court’s interpretation is inconsistent with its plain meaning.
Appel  ant states that “intensive” nmeans “of, relating to, or marked
by intensity,” or *“highly concentrated.” Webster’s |1 New
Ri verside D ctionary 635 (New Ri verside Publishing Co. 1976). The

sane dictionary defines “intensity” as “exceptionally great
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concentration, power or force.” 1d. “Intensity” is also defined
as “the magnitude of a quantity (as force or energy) per unit (as
of area, charge, nmass, or tine).” Merriam Whbster’s Coll egiate

Dictionary, 608 (10'" ed. 1997). Appel l ant further notes that

“variety” nmeans “diversity.” \Wbster’'s Il R verside, supra, at
1277. “Variety” also nmeans “the quality or state of having
different fornms or types.” Merriam Webster’'s, supra, at 1307

“Use” is defined, inter alia, as “a nethod or manner of enploying
or applying sonething,” and as “the |egal enjoynent of property
that consists in its enploynent, occupation, exercise, or
practice.” I1d. at 1301.

As we noted, appellant asserts that the Tax Court erred in
equating land use intensity wth variety of use. | nst ead,
appellant insists that the correct definition of “nore intensive
use” is that utilized by its expert, Kieffer, in conducting his
anal ysis of the subject properties under both zoning categories.
Al t hough appellant relies on intensity factors utilized by the FHA,
Kieffer only partially relied on those factors. | ndeed, he
substituted sone of his own. Moreover, the FHA criteria were
devi sed for assessing conpl eted projects.

The Tax Court observed that if the factors used by appellant’s
expert were to govern the definition of “nore intensive use,” the
rezoning of the subject properties to MX-C wuld not have

constituted a nore intensive use. Based on this observation,
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appel l ant argues that the Tax Court made a finding of fact that M
X-C zoning was, indeed, less intensive than RRR zoning. That is
not what the Tax Court found, however. The transcript of the Tax
Court’s opinion, which we have quoted at |ength, nakes clear that
it did not believe appellant’s definition should be applied to T.P.
8§ 8-209. Despite appellant’s reliance on the conclusion of its
expert that MX-C zoning is less intensive than R R zoning, we
believe the Tax Court correctly construed the phrase “nore
intensive use” in T.P. 8 8-209, and its decision was supported by
substanti al evi dence.

I n considering the plain nmeaning of the phrase “nore intensive
use,” it would seemthat rezoning a parcel to a classification that
results in less density could constitute a |l ess intensive use. Cf.
Bosely v. Hospital for Consunptives, 246 M. 197, 204 (1967)
(observing that rezoni ng changes that increased density constituted
“nmore intensive residential use”). Al t hough appel |l ant cont ends
that the intensity analysis conducted by its expert was not
restricted to density, appellant argues that its expert showed that
M X- C zoni ng, based on the approved PDP for the subject properties,
Will result in less density and, therefore, its use is inherently
| ess intensive. W do not believe, however, that the Tax Court was
required to consider a decrease in density as dispositive in
det erm ni ng whether the property was rezoned to a nore intensive

use. See, e.g., Misel, 94 MI. App. at 37 (observing that under

23



Mont gonery County ordi nance, density was but one factor in
determ ning nore intensive use).

It is plain to us, as it was to the Tax Court, that MX-C
zoning permts a wde variety of uses, as a matter of right, that
were not otherwise permtted for R-R zoning. These additi onal
uses, such as apartnents, banks, dry cleaners, departnent stores,
and other comercial establishnments, clearly would affect the
overall character of the subject properties. As the circuit court
observed, by permtting these kinds of uses, the property is
further renoved froman agricultural state. Put another way, if a
property is rezoned to permt a greater nunber of uses than would
ot herwi se be permtted under the prior zoning (or, in this case,
under the zoning that existed on July 1, 1972), there is a definite
and pal pabl e change in the potential manner or nethod by which the
property may be enjoyed or used. In the context of the statute,
this plain nmeaning of the phrase “nore intensive use” certainly
extends to the broad kinds of uses of the property that were not
permtted under R-R zoning. It is this potential change in
character, along the continuum toward an urban or industrial
envi ronnent, that governs whether the property has been rezoned to
permt a “nore intensive use.” We believe that the Tax Court
correctly determ ned as nuch in this case.

Qur decision in Maisel is instructive. There, we concl uded

that the proper analysis for determining a “nore intensive use”
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requi red a conparison of the zoning categories in general, not what
may eventually be built on the property. 94 Md. App. at 38.
Simlarly, we believe that the proper analysis under T.P. § 8-209
entails a general conparison of the two zoning classifications in
issue. Thus, by rezoning a property to a category that permts
addi tional uses that were not allowed under the prior zoning (or,
in this case, the zoning that existed in July 1972), the property
may be rezoned to a “nore intensive use.” See Misel, 94 M. App.
at 38.

The parties sharply dispute the application of Maisel to this
case. W agree with the Tax Court and appell ant that Maisel does
not control this case, because the phrase “nore intensive use,”
which was at issue there, was specifically defined in the
Mont gonmery County Code. Moreover, Maisel involved the conparison
of two Euclidian zones, while the instant case presents a Euclidi an
zone (RR as it existed on June 30, 1972) as a base zone for
conmparison to a planned unit devel opnent (or floating zone), the M
X-C, as enbodied in Rouse’s approved prelimnary devel opnent pl an.
Nevert hel ess, our reasoning in Miisel is equally applicable here.

We al so believe the Tax Court correctly rejected appellee’ s
argunment that Prince George’s County Code 8 27-109(b) “clearly
indicates that RRis less intensive than MX-C.” The evidence at
the Tax Court proceeding indicated that, in creating this

hi erarchy, which purports to list the zoning categories from]l east
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intensive to nost intensive, no specific evidence regarding
intensity was considered. | ndeed, as the Tax Court found, the
hierarchical listing of zones was “a pretty arbitrary thing.” In
any event, the Tax Court considered the |local provision and
observed that, if 8 27-109(b) of the Prince George’s County Code
were the only guide, it would be determnative. The court also
said, “it’'s there and it[] says the MX-C is nore intense.”
Nevert hel ess, the Tax Court did not decide the case based solely on
t hat provi sion.

Even if we were to conclude that the phrase “nore intensive
use” is anbiguous, the result would be the sanme. Any other result
would be illogical, inconsistent with comobn sense, and in
contravention of the Legislature’ s intent. See Tucker, 308 M. at
75; Romm 340 Md. at 693; Maryland Auto. Ins. Fund, 105 Md. App. at
386.

W are satisfied that, in viewng the statute as a whole, our
interpretation and that of the agency and circuit court were
correct. Section 8-209(h)(i)® stated that |and does not qualify
for the agricultural use assessnment if it was

zoned on or before July 1, 1972, for industrial,

commercial, or nultifamly residential use, if the zoning

occurred on the application or at the request of a person

who has or previously had an ownership interest in the
| and .

°Thi s provision was deleted in the 1997 anendnent to the
statute. Nevertheless, it is pertinent to our discussion. See
supra note 1.
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From this provision the Legislature clearly intended that any
zoning initiated by the |andowner prior to July 1, 1972, to
i ndustrial, comercial, or multifamly residential use, was per se
excluded fromthe agricultural use assessnent. See Supervisor of
Assessnents v. Hy, 272 Mdl. 77, 84-85 (1974) (“W agree . . . that
the [section of the statute prior to recodification] nmandates the
conclusion that |and zoned industrial, comrercial, or nultifamly
residential at the ‘instance’ of its owner, even though being
farmed, wll not continue to be used for farmng and is not
entitled to assessnent based upon such use.”).

Adm ttedly, MX-C zoning does not fit squarely into an
i ndustrial, comercial, or nultifamly category. Nevert hel ess,
commercial and nultifamly uses, in addition to single famly
residential devel opnent, are permtted as a matter of right under
M X- C zoni ng. | ndeed, commercial uses are required under MX-C
zoning. Moreover, as we previously noted, one of the purposes of
M X-C zoning is to “[c]reate a conprehensively planned community
with a balanced m x of residential, commercial, recreational, and
public uses.” Prince George’s County Code 8§ 27-546.1. Had M X-C
zoning existed in 1972, we do not believe that Rouse could have
mai ntai ned the agricultural use assessnent, and it would be
illogical to interpret the statute to permt such uses today. In
light of the Legislature’s expressed intention that the assessnent

of farm and “be nmaintained at |evels conpatible with the conti nued

27



use of the land for farmng,” T.P. 8 8-209(b)(1)(enphasis added),
we see no other sound result.

As we nentioned earlier, appellant also conplains that the Tax
Court’s interpretation of the statute erroneously included
consi deration of whether the rezoning increased the value of the
property, although there was no evidence that the rezoning actually
i ncreased the value of the subject properties. W agree that the
definition of the phrase “nore intensive use” does not include a
consi deration of whether the rezoning has increased the val ue of
the property. Nevertheless, an increase in the property’s val ue
after rezoning that was requested by a person with an ownership
interest in the land may be an indication that the rezoning has, in
fact, resulted in the potential for a nore intensive use. The Tax
Court’s remark that it believed appellant’s decision to request a
rezoning constituted an action to nake the property nore val uabl e
nmerely recogni zed this possibility. Indeed, after observing that
it thought that Rouse was noving forward to devel op the subject
properties in a manner that was in its financial interest, the Tax
Court specifically acknow edged that “there is nothing wong with
that.”

Even if appellant were correct that the Tax Court erroneously
interpreted the statute to include consideration of an increase in
value of the property, the Tax Court’s construction of “nore

i ntensive use” was still supported by substantial evidence. As we
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have observed, the Tax Court found, and it is undisputed, that
there are several kinds of uses permtted under M X-C zoning, even
as limted by Rouse’s approved PDP, that were not permtted as a
matter of right under R-R zoning as it existed on July 1, 1972.
Those uses are listed in Prince George’s County Code 8§ 27-547 and
were described at the Tax Court proceeding by appellant’s expert,
Lockard. Therefore, the Tax Court properly determ ned that
appellant’s properties were rezoned to a nore intensive use.
Moreover, we reiterate that in cases such as this, if the Tax Court
had any doubt as to the applicability of the exenption--and it did-
-that doubt was to be resolved in favor of the taxing authority.

See Perdue, 264 Md. at 232-33.

L1l

In its brief to this Court, Rouse summarized the alternative
argunent that it presented to the Tax Court:

[I1]f the Tax Court were to find that, because of the

nonresi dential uses permtted under M X-C zoning on a 53

acre portion of Parcel 1 . . . , the use permtted on

that parcel under MX-C was nore intensive than that

permtted under R-R zoning, the Court nust then eval uate

the uses permtted on Parcels 2 and 3 separately.
(Italics added). Appellant contends that the Tax Court failed to
address its “alternative argunent” or to make any specific findings
of fact or conclusions of law as to whether the three parcels were
treated separately or as one. Because of this, appellant argues

that we nust remand the case for findings of fact and concl usi ons
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of |law regarding Parcels 2 and 3.

Appellant’s alternative argunent is grounded in T.P. 8§ 13-
305(c)(2) (i), which provides that, “[i]f there is a failure to
conply with a declaration of intent filed [under T.P. 8 13-305]

or there is a failure to qualify for the farmor agricultura
use assessnent under 8 8-209 . . . during the tine that a
declaration of intent is in effect, the agricultural |and transfer
tax, plus penalty, is due [only] on that portion of the |and that
fails to comply wwth the declaration of intent or to qualify for
farmor agricultural use.” Rouse argues, alternatively, that only
Par cel 1 is nonconplying because, under appellant’s PDP
nonresidential developnent is planned only on approxinmately 53
acres of Parcel 1; the remainder of Parcel 1 and all of Parcels 2
and 3 are targeted only for residential devel opnent and open space
under the PDP, and thus they are still entitled to the agricul tural
tax assessnent.

As we observed earlier, the Tax Court stated, in pertinent
part:

The bottomline is this -- that there is nuch nore

| eeway exists as far as the zoning code goes to the

property owner with this type zoning than with the | eeway

that the property owner had under an R-R zoning. And as

far as | am concerned, that becones a factor of making

sonet hi ng nore intensive.

As to continue on and wal k through this, it doesn’t

take an extrenely intelligent or educated person to

realize that there are not going to be a great nunber of

properties that end up with this type of zoning in Prince

Ceorge’s County.

And the reason there’s not going to be a great

nunber of themis that nunber one, you have to have a
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m ni num of seven hundred and fifty acres to even begin to
quali[f]y for this.

Appel | ee asserts that the Tax Court clearly rejected Rouse’'s
al ternative argunent because it focused on the integrated nature of
M X-C zoning and the flexibility of developnent concerning the
entire parcel. Further, appellee argues that T.P. § 8-209
(h)(1)(ii) requires a conparison of R-R zoning and M X-C zoni ng,
characterized by all of its uses, not by the devel oper’ s desi gnated
use areas and attendant use limtations. Appellee also points out
that none of the three subject properties, alone, was | arge enough
to qualify for MX-C zoning, which requires a mninumof 750 acres.
In addition, the rezoning of the subject properties was
acconpl i shed through a single application for rezoning, approved by
one ordinance, in accordance with a single PDP. Thus, appellee
contends it is “very clear” that the Tax Court conpared the new
zoning “characterized by all of its uses” when it found a nore
intensive use, and that the reassessnent applies to all three
parcel s.

| n addressing appellant’s contention, the circuit court said:

|l . . . believe [the Tax Court] considered the

alternative argunent, and in fact he responded to it. |

don't think he responded to it specifically in those

words, but | think in his conclusion in treating this as

one and saying that he was treating as one and answering

the question as to whether he was going to treat each

parcel separate.

Rouse Fairwood v. Supervisor of Assessnents, Cvil Action Law 96-

05859 (Cir. C. Prince George’'s County, Maryland Mar. 28, 1997).
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It is well settled that an agency’ s decision may be affirned
based only upon the agency’s findings of fact and for the reasons
presented by the agency. United Parcel, 336 Ml. at 577; Washi ngton
Nat’ | Arena Ltd. Partnership v. Conptroller of the Treasury, 308
md. 370, 380 (1987); United Steelworkers, 298 M. at 679;
Depart ment of Econom c & Enpl oynent Dev. v. Propper, 108 M. App.
595, 607 (1996). The purpose of this requirenent is to afford the
parties appearing before an adm nistrative agency a right to know
the facts relied upon by the agency in reaching its decision as
well as to permt neaningful judicial review of the agency’s
findings. Harford County v. Earl E. Preston, Jr., Inc., 322 M.
493, 505 (1991). “At a mninmum one nust be able to discern from
the record the facts found, the |aw applied, and the relationship
between the two.” Forman v. Mtor Vehicle Admn., 332 Ml. 201, 221
(1993).

We agree with appellant that the Tax Court did not adequately
address Rouse’s alternative argunent. Admttedly, the Tax Court
recogni zed that a m nimumof 750 acres is required to qualify for
M X-C zoning. Mreover, the Tax Court observed that apartnents are
permtted under MX-C zoning (and it is undisputed that they are
perm tted under Rouse’s approved PDP), but were not all owed under
R-R zoni ng. Thus, although it appears that the Tax Court
consi dered the subject properties as a unit, the Tax Court did not

i ndi cate whether its finding of nore intensive use was predicated
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only wupon that portion of Parcel 1 that is targeted for
nonr esi denti al devel opnent. Nor did the Tax Court indicate the
reasons requiring the increased tax assessnment for all three
parcels, if only one was actually going to be wused nore
intensively. W believe this failure is significant because, under
T.P. 13-305(c)(2)(i), the agricultural land transfer tax and
penalty are due only “on that portion of the land that fails to
conply with the declaration of intent.” (Enphasis added).

Here, three discrete parcels conprised the property that was
rezoned to MX-C, each governed by a separate declaration of
intent. W recognize that no single parcel would have been | arge
enough to qualify for MX-C zoning. On the other hand, applying
the plain neaning of T.P. 8§ 13-305, it is arguable that the
agricultural land transfer tax and penalty are due only on the
of fending portion of the land. Wen, as here, the dispute invol ves
separate parcels that are conbined to forma |arger property, the
question arises as to whether to inpose the tax on the conbined
parcels or only on the particular parcels that will have a nore
i ntensi ve use.

Despite what appellee considers as “very clear,” we cannot
uphold the Tax Court’s decision unless it is sustainable on the Tax
Court’s findings and for the reasons stated by the Tax Court. See
United Steelworkers, 298 MI. at 679; see also United Parcel, 336

Md. at 577. The Tax Court did not state whether its finding of
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nmore intensive use was solely limted to Parcel 1, because of its
nonresidential uses. Nor did it indicate whether it considered the
parcels separately or collectively, or its reasons for doing so.
As we cannot determ ne whether the Tax Court erred in failing to
eval uate Parcels 2 and 3 separately, we shall remand to the circuit
court with instructions to remand to the Tax Court to determ ne
whether it considered the parcels individually or as a unit, and to

provide its reasons.

JUDGMENT OF THE CIRCU T COURT
FOR PRI NCE CGEORGE' S COUNTY
AFFI RVED | N PART AND REVERSED
I N PART;, CASE REMANDED TO THAT
COURT W TH I NSTRUCTI ONS TO
REMAND TO THE MARYLAND TAX
COURT FOR FURTHER PROCEEDI NGS
CONSI STENT WTH THI' S OPI NI ON
COSTS TO BE PAI D 50% BY
APPELLANT, 50% BY APPELLEE
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