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When both sides in a case nove for summary judgnent, the trial
j udge nust be prepared to shift perspective quickly and decisively
before noving from the resolution of one of the notions to the
resolution of the other. A single view of what is before the court
wll not do.

The appellant, Stewart D. Sachs, sued the appellee, Rega
Savings Bank, FSB, et al., in the Grcuit Court for Baltinore
County, for breach of an enploynent contract. After discovery had
been conpleted, both the appellant and the appellee noved for
summary judgnent. The circuit court denied the appellant’s notion
for summary judgnment in his favor and granted summary judgnent in

favor of the appellee. On this appeal, the appellant raises
essentially two contentions:
1. That the trial judge erroneously failed
to grant summary  j udgnent in the

appel l ant’ s favor; and

2. That the trial judge erroneously granted
summary judgnent in the appellee’s favor.

Bef ore we undertake an anal ysis of what was before the trial
court in this case, it is neet to have before us the controlling

st andar d. In Southland Corp. v. Giffith, 332 Md. 704, 712, 633

A . 2d 84 (1993), Chief Judge Murphy succinctly set it forth:

Atrial court may grant summary judgnent
when there is no genuine dispute as to any
material fact and the noving party is entitled
to judgnent as a matter of law. Ml. Rule 2-
501(e). Under this rule, “a trial court
determ nes issues of law, it makes rulings as
a matter of law, resolving no disputed issues
of fact.” Beatty v. Trailnmaster, 330 Md. 726,

737, 625 A.2d 1005 (1993). In reviewm ng a
di sposition by summary judgnent, an appellate
court resolves all inferences against the
party nmaking the notion. Rosenberg v.

Hel inski, 328 M. 664, 674, 616 A 2d 866
(1992). Because a trial court decides issues
of law when granting a summary judgnent, the
standard of appellate review is whether the
trial court was legally correct. Beatty, 330
Ml. at 737, 625 A 2d 1005; Rosenberg, 328 M.
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at 674, 616 A . 2d 866; Heat & Power v. Air
Products, 320 M. 584, 592, 578 A 2d 1202
(1990).

It is not, of course, every genuine dispute of fact that wll
defeat summary judgnent. It is only a genuine dispute as to a
material fact that will do so. Wat, then, nakes a factual dispute
material? In the case before us, there is little, if any, dispute
as to any of the first-level facts. There is a very real dispute,
however, as to the significance of those facts. The significance
to be afforded a given set of facts is sonetines and in sone
circunstances a question of |[|aw That is not, however, the
situation in this case. The significance to be afforded a given
set of facts may also be, at other tines and in other
ci rcunstances, a question of fact, to wt, a question of
conclusory, abstract, or inferential fact. The possible
inferential significance to be drawn in this case is a genuine
di spute of fact.

For such an inference-drawi ng dispute to be deened naterial,
the balance in the case nmust be delicate enough that although a
permtted inference in one direction would support summary
judgnent, a permtted inference in the opposite direction would
defeat it. It was with this in mnd that Southland advi sed:

In reviewwng a disposition by summary
judgnent, an appellate court resolves al

i nferences agai nst the party making the
noti on.

Id. (Enphasis supplied).
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Collectively, the two contentions in this case provide a
text book application of Southland’s direction to “resolve all
i nferences against the party making the notion.” In analyzing
initially, whether the appellant should have been granted summary
judgnment in his favor, we are going to resolve every possible
i nference against him In then noving to the second contention,
however, we are going to turn the tel escope conpletely around and
| ook at the sane predicate facts with a dianmetrically different
per specti ve. In analyzing whether the appellant should have
suffered the grant of summary judgnent against him we are going to
i ndul ge every possible inference in his favor.

Qur final conclusion is that neither party was entitled to
summary judgnent and that it should not, therefore, have been

granted in either direction.

The Underlying Facts

The appellant was hired in 1976, at twenty-five years of age,
as the managi ng officer of Regal Savings and Loan, the predecessor
to the primary appellee, Regal Savings Bank, FSB. Shortly
thereafter, he assuned the titles of both President and CEO of the
Bank. He was al so naned as President of Regal, a hol ding conpany
and corporate parent of the Bank, and as an officer of five non-
bank subsidiaries of Regal. |In addition, he served as a nenber of

the Board of Directors of Regal, the Board of Directors of the
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Bank, and the Board of Directors of each of Regal’s non-bank
subsi di ari es.

As a financial manager, the appellant was emnently
successful . In 1976, Regal Savings and Loan had approxi mately
$800, 000 in assets but no net worth. The appellant was given a
free hand by the Bank’s Board of Directors to turn things around
financially. As of the time of his resignation in early 1993
Regal Bank had a net worth of $6 million with assets worth $40
mllion.

As successful as the appellant was in a purely financia
sense, he progressively had growng difficulty in a very different
sense. As, during the course of the 1980's, the original savings
and | oan association was converted first to a stock conpany and
then to a savings bank, it becane increasingly subject to federal
rul es regul ati ng banks. The savings and |loan crisis in the 1980's,
noreover, led to increased federal regulation and supervision. Both
appel l ant and appel |l ee agree that it was not sinply a case that the
appel lant found it difficult to operate within the highly regul ated
envi ronment that the banking industry had becone. It was rather
the case that the appellant was openly and al nost belligerently
di sdai nful of such regul ations.

Al t hough continuing to value highly the appellant’s financi al
skill and judgment, the Board of D rectors becanme increasingly
enbarrassed by and |leery of his alnost contenptuous spurning of

regul ations which he deemed to be, at best, a nuisance to be
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avoi ded wherever possible. Accordingly, the Board of Directors of
the Bank determned in early 1993 that the appellant should
relinquish his duties as President and CEO of the Bank.

The appellant and the Bank nutually agreed upon a course of
action. A search commttee was forned to | ocate a new President
and CEO. That new President woul d be responsi ble for the day-to-
day operations of the Bank but the appellant would continue to be
responsible for its business development as well as for the
managenent of the hol di ng conpany and the non-bank subsidiari es.
By March of 1993, however, several candidates for President and CEO
had been interviewed but none had been hired. On March 8, the
appel l ant tendered his resignation as President and CEQ.

At a special neeting of the Board of Directors on March 18,
his resignation was accepted. The Board agreed, however, that the
appel  ant woul d continue to hold his remaining positions both with
Regal and with the non-bank subsidiaries. He woul d, noreover,
serve as a “consultant” to the Bank. In that capacity, he would
continue to receive the salary and the benefits that he had been
receiving as President and CEO That salary agreenent would
continue for a period of two years ending March 31, 1995. The
m nutes of the Board of Directors neeting of March 18 nenoriali zed
t he agreenent between the appellant and the Bank:

The Board accepted the resignation of Stewart
D. Sachs as President of Regal Savings Bank,
FSB. M. Sachs will retain his position as

President and Chief Executive Oficer of Regal
Bancorp and wll also remain as a nenber of



-7-

the Board of Regal Savings Bank, FSB. M .
Sachs’ salary and benefits will continue to be
paid for a period of tw years ending March
31, 1995. During this time M. Sachs wll
serve as a consultant to the Bank so that the
Bank may utilize the experience accumul ated by
M. Sachs during the vyears that he was
President. Duties perfornmed by M. Sachs on
behal f of other subsidiaries of Regal Bancorp
Wil | be char ged to t hose oper ati ons
accordi ngly.

There Was a Contract of Employment

In clearing away the clutter, one issue may be quickly
di sposed of. In arguing that it was entitled to summary judgment,
the Bank puts forth as an alternative position that the appellant
was an at-will enployee and could, therefore, have been di sm ssed
by it at any tine. The circuit court, however, ruled to the
contrary. That legal ruling was not appeal ed by the Bank. It was,
of course, not appealed by the appellant, who prevailed on the
issue. The ruling was, noreover, in our judgnment, correct:

A review of the pleadings and their
attached exhibits denonstrate that t he
menorialization of the parties’ agreenent
regarding the Plaintiff’s consulting position
is found within the Bank’s Board of Directors’
mnutes from its March 18, 1993, neeting.
Specifically, it is stated that “M. Sachs’s
salary and benefits will continue to be paid
for a period of two years ending March 31,
1995. During this time M. Sachs wll serve
as a consultant to the bank . . .~ Thi s
| anguage appears abundant |y cl ear and
unanbi guous, leaving this Court no room for
construction. Accordi ngly, it nust be
presuned that the parties neant what they
expressed. Gen’'| Mdtors Acceptance Corp. [V.
Dani el s], 303 Ml. at 261-62. Unl i ke other
cases resolved by the appellate courts of this
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State which uncovered anbiguity in the
| anguage utilized in enploynent agreenents,
here there are no precatory words such as “I
expect,” *“assum ng” or “anticipating.” See
Shapiro [v. Massengill], 105 Md. App. at 755.
Use of an exact date of termnation of the
agreenent bolsters the Plaintiff’s contention
that this agreenent was for a fixed term and
not at wll.

The Termination of Employment

Shortly after the appellant resigned as President, an
i ndependent auditor conducted an audit of the Bank's business
accounts. He advised the Bank that a review of the records
revealed a pattern of inproper banking activity relating to
accounts that were controlled either by the appellant hinself, the
appellant's famly, or entities that were either owned, controll ed,
or closely affiliated wth the appellant. Specifically, the
auditor noted that the appellant had accunul ated approxi mately
ei ght hundred "overdrafts" as a result of witing checks for which
there were insufficient funds in the accounts and that, contrary to
bot h bank policy and federal regulations, no "overdraft fees or
interest” were charged against the accounts. The bank typically
assessed a $25 penalty for each overdraft, as well as any interest
that woul d have accunulated as a result of a negative bal ance.
Thus, the Bank clains, it |ost approxi mtely $25,000 in revenue as
a result of the appellant's actions.

Two nenbers of the Bank’s Board of Directors confronted the

appellant with the audit. He did not deny any of the information
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presented nor did he attenpt to explain his actions. He was
requested to resign all of his remaining positions with the Bank or
face termnation for cause. On April 2, 1993, he resigned his
remai ning positions. On April 2, the Board of Directors for the
Bank and the Board of Directors for Regal Bankcorp held special
meetings at which each board formally accepted the appellant's
resi gnation. Each Board voted to "rescind M. Sachs’ two year

consul ting agreenent as detailed in [its] resolution of March 18."

The Issue:
Was There “Just Cause” for the Termination?

The appellant sued the Bank for breach of contract for
termnating his enploynent as a consultant within the two-year
period. The Bank’'s position is that the appellant’s actions with
respect to the non-paynment of penalties for overdrafts, in
violation of the Bank’s own internal rules and in violation of
federal regulations, constituted a material breach of the contract,
as a matter of law, and thereby relieved the Bank of its reciprocal
duty of perfornmance.

The law is clear that a breach of contract will be deened
material if it affects the purpose of the contract in an inportant
or vital way. The settled Miryland law in this regard was

enunci ated by Chai Managenent, Inc. v. lLeibowitz, 50 Md. App. 504,

513, 439 A 2d 34 (1982):

[When the contract is for a stated term it
may only be term nated before the end of the
term by just cause.
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See also Shapiro v. Massengill, 105 M. App. 743, 756, 661 A 2d 202

(1995); Dorrance v. Hoopes, 122 M. 344, 350, 90 A 92 (1914).

The fact of the overdrafts is not 1in dispute. The
significance of the overdrafts very definitely is. It is the
appellant’s position that the overdraft situation was SO

unequi vocally a non-material breach that summary judgnment shoul d

have been granted in his favor. He asserts that the undisputed

evi dence denonstrated, as a natter of |law, that just cause did not

exist to justify the Bank’s term nation of his enpl oynent contract.

The Bank’s position, by contrast, was that the overdraft
situation was so unequivocally a material breach that summary
j udgment shoul d have been granted in its favor. It asserts that

t he undi sputed evi dence denonstrated, as a matter of |law, that just

cause did exist to justify the term nation.

Al t hough bot h appel | ant and appel | ee eschew the m ddl e ground,
no less than three possibilities existed at the summary judgnent
stage of the proceedings: 1) just cause existed, as a matter of
law; 2) just cause was l|lacking, as a matter of law, and 3) just
cause may or nmay not have existed, as a matter of fact.

As we turn to the two contentions raised by the appellant, the

observation by Judge Hol |l ander in Shapiro v. Mssengill, 105 M.

App. 743, 760, 661 A 2d 202 (1995), is the star by which we steer:

The concept of “just cause” does not |end
itself to a mathematically precise definition
| ndeed, “[t]here is no single definition of
what constitutes good cause for discharge.”
Stanl ey Mazeroff, Maryland Enploynent Law §
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3.3(A), at 189 (1990). Rat her, whet her
conduct anounts to “just cause” necessarily
varies with the nature of the particular
enpl oynent . Sinply put, what satisfies just
cause in the context of one kind of enploynent
may not rise to just cause in another
enpl oynent situation.

Resolving All Inferences
Against the Appellant

W turn first to the appellant’s contention that summary
j udgnent shoul d have been granted in his favor. As we exam ne that
contention, we wll, pursuant to Southland, 332 Mi. at 712, resolve
every inference against himand in favor of the Bank. Utilizing
t hat perspective, we could not describe that hypothetical |andscape
better than did the circuit court in ruling on the notion for
summary judgnent:

Plaintiff’s deposition testinony is
replete with evidence supporting Defendants’
termnation of Plaintiff for wongful conduct.
Through his testinony Plaintiff openly
admtted his flagrant violation of both
f eder al banking Ilaw and internal bank
regul ati ons. Specifically, Plaintiff
permtted overdrafts in accounts that he and
persons affiliated with hi mnai ntai ned at the
bank in violation of 12 CF. R 8 563.43 and 12
CF.R 8 215.4(e), which prohibit a banking
institution from paying an overdraft of an
executive officer or di rector of t he
institution, or an executive officer or
director of its affiliates, on an account at
the institution.

The uncontradi cted evidence reveal ed by
t he i ndependent audi t or concl usi vel y
determ ned that Plaintiff violated this
federal prohibition against overdrafts in
of ficer accounts. Plaintiff accunul ated 47
overdrafts in his two personal accounts during
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1992 and early 1993. Additionally, his other
busi nesses, including Attsgood Realty, Stewart
D. Sachs Realty, L & S Investnent, and Vall ey
Pine Mortgage, had a total of 202 overdrafts.
Accounts of Plaintiff'’s wfe and secretary
al so had abundant overdrafts.

In order to avoid penalties for his
overdrafts, Plaintiff deci ded t hat no
overdraft fees be assessed and that no
interest be charged in connection with any
overdrafts that occurred. | mportantly, this
conduct was prohibited by Regal’s internal
policies and procedures, which specifically
prohi bited overdrafts in enpl oyee accounts, as
well as in accounts that officers, directors
and sharehol ders maintained at the bank. In
fact, it was made known during Plaintiff’s
deposition that these policies were put into
ef fect by Plaintiff while serving as
Pr esi dent. Upon being confronted with this
fact Plaintiff openly admtted that he did not
care about policies such as these as they
af fected his own practi ces.

Fromthese admssions it is clear to this
Court that Defendants had sufficient *“just
cause” to termnate Plaintiff prior to the
stated tinme for expiration of the parties’

agr eenment . Throughout his tenure wth the
vari ous Def endant s, Plaintiff had held
positions including president, chief executive
officer, and director. In no uncertain terns
Plaintiff cl ai mred to run t he bank
si ngl ehandedly at tines. In his own words
Plaintiff clains that “the bank was ne. | was
doi ng everything. The bank’s profits were
generated by nyself. The deposits were
generated by nysel f. It was ny energy that
ran the bank.” Plaintiff, probably nore than

anyone else, was in a position where faith and
trust were essential.

Agai nst the background of that possible scenario, the

appel l ant’ s argunent obvi ously cannot prevail.

At the very | east,

a jury would have been permtted to infer that the Bank, indeed,
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had just cause to term nate the appellant’s enploynment. The nere
possibility of drawing such a fact-finding inference represents,
i pso facto, a genuine dispute as to a material fact calling for a
trial on the nerits. The appellant’s notion for sumrary judgnent
in his favor was properly denied.

A simlar resolution was nmade in Chai ©Mnagenent, Inc. V.

Lei bowitz, 50 Mi. App. 504, 514, 439 A 2d 34 (1982):

Considering the evidence in the Iight
nost favorable to the enpl oyer, the evidence
clearly raised a question of whether there was
a material breach of the contract that would
justify dism ssal of the enployee. The trial
judge should have denied [the enployee’s]
notion for a directed verdict and submtted
the case to the jury for its determnation as
to whether the [enployee] breached the
contract.

Resolving All Inferences
Against the Bank

Fromthat predicate inference or set of inferences, noreover,
it would be easy to leap to the other extrene and to concl ude that
summary judgnent shoul d actually have been entered in favor of the
Bank. That is a commbn mstake in sunmary judgnment cases. Judges
frequently nove directly from one ruling to the next wthout
stopping to change the lens. Such a followup ruling in this case
woul d have been a m stake, however, because, as attention shifts
fromthe denial of summary judgnent in favor of the appellant to
possi ble summary judgnent in favor of the Bank, that initial

i nference or set of inferences on which the first ruling depended
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totally disappears. The judicial analyst nust start over fromthe
begi nning and, in doing so, nust assune a dianetrically different
out | ook on what is before him

In exam ning the appellant’s second contention, that summary
j udgnment shoul d not have been granted against himand in favor of
t he Bank, we nust, again pursuant to Southland, 332 Mi. at 712,
resolve every inference against the Bank and in favor of the
appel | ant. The picture that could permssibly enmerge from that
drastically altered perspective is significantly different fromthe
earlier picture.

The undi sputed evidence permtted the conclusion that the
appellant was a talented but difficult person, a financial w zard
who nonet hel ess, as a front man, becane an increasi ng enbarrassnent
because of his contenptuous disdain for federal banki ng
regulations. In an effort to retain the best of the appellant but
to get rid of the worst, the Bank had himresign as President and
CEO but continued to enjoy the benefit of his know edge and
experience by hiring himas a consultant. The mnutes of the Board
of Directors neeting recorded that he would “serve as a consultant
to the Bank so that the Bank mght wutilize the experience
accunul ated by [him during the years that he was President.”

What ever enbarrassi ng m ssteps he may have been guilty of as
President, such as the overdrafts, had nothing to do with his

subsequent services purely as a consultant and, therefore, could
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not serve as just cause for termnating his enploynent as a
consul tant.

The undi sputed evidence could also have supported the
appel l ant’ s suggestion that the entire subject of the overdrafts
was a “tenpest in a teapot.” Many enpl oyees of the Bank had been
famliar for years with his overdrafts as routine occurrences. The
reason for themwas that the appellant controlled nunmerous accounts
and whenever an overdraft would occur with respect to one of them
he sinply directed the transfer of noney to that account from one
of the other accounts. The Bank was never the ultinmate |oser. The
evi dence also supported the conclusions that penalties were not
charged for overdrafts if the depositor was a good custoner of the
Bank and the appellant certainly qualified as a good custoner.

To the Bank’s argunment that its own regulations did not permt
the forgiving of the penalty in the case of a Bank enpl oyee, the
appel l ant’ s response was that he was the author of that regul ation
and that, although the position may snmack of arrogance, he who
makes the law may break the |aw. To the Bank’s alternative
argunent that it was a violation of federal regulations for a Bank
enpl oyee to be forgiven the penalty for overdrafts, the appellant’s
position was clear. He was disdainful of such federal regulations
and, with the full know edge of the Bank’s Board of Directors over
t he years, had al ways been di sdai nful of such regulations. |ndeed,

Al bert Kishter, the Chairman of the Bank’s Board of Directors, said
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wWith respect to the appellant, “Wen a man nakes noney for you, you
have to be satisfied.”

Drawi ng all possible inferences against the Bank and in favor
of the appellant, a jury could conceivably have found that the
actions of the appellant prior to becomng a consultant did not
represent a material breach of his consulting contract and that the
Bank, therefore, did not have just cause to term nate his services
as a consultant. The nere possibility of draw ng such inferences
represents, ipso facto, a genuine dispute as to a material fact
calling for a trial on the nerits. The Bank’s notion for sunmary

j udgnment shoul d not have been grant ed.
Conclusion

Al t hough there was no dispute in this case as to the first-
| evel facts, there was a genuine and material dispute as to the
significance of those facts. The undi sputed facts were capabl e of
supporting inferences in opposite directions. There was a genuine
di spute as to how much weight to give to certain of the undisputed
facts versus other undi sputed facts. Such alternative
possibilities are classic grist for the fact-finding mll. Summary
j udgnent shoul d not have been granted in either direction.

Summary judgnent is no substitute for a trial. The Bank may
well prevail on the ultimate nmerits, but if it does, it wll have

to do so on the nerits and as the result of a trial.

JUDGVENT REVERSED AND CASE
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REMANDED FOR FURTHER PROCEEDI NGS
I N ACCORDANCE W TH THI S OPI NI ON;
COSTS TO BE PAI D BY APPELLEE.



