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INSURANCE -

The i nsurance policy in question insured agai nst “business
liability,” which expressly included clains for w ongful
eviction. The policy contained two endorsenents that
limted coverage to clains arising out of the ownership,
operation, maintenance, or use of the prem ses designated in
the policy. The endorsenents were anbi guous with respect to
whet her they excluded a claimfor wongful eviction, when
the eviction occurred on property other than the prem ses
designated in the policy.
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This is an insurance coverage dispute. The basic issue is
whet her the insurance policy issued by appellee, The Hartford
| nsurance Conpany (“Hartford”), to Tax Sal e Investors, Inc.
(“TSI”), provides coverage for a judgnent obtained by appellants,
El bert Sallie and Diana Marshall (“Sallie”), on a w ongful
eviction claim against TSI.! The policy designated an office
| ocation for TSI, but the eviction occurred on other property
owned by TSI. Appellants contend that the policy, a “Spectrum
Policy” insuring “Business Liability” and expressly including
claims for wongful eviction, covered the claimagainst TSI
because the wongful eviction was initiated at the office
| ocation designated in the policy, even though the eviction
occurred on other property. Appellee argues that TSI’'s policy
was of a nore limted nature and did not cover the w ongful
eviction claim because the eviction did not occur at the
| ocation designated in the policy. Appellee’ s argunent relies
primarily on the | anguage contained in tw endorsenents to the
policy, which appellee suggests clearly and unanbi guously
indicate the limted nature of the policy and preclude coverage
for appellants’ claim On the other hand, appellants argue that
(1) the endorsenents are not valid and can not be relied on by

appel l ee, and (2) assum ng the endorsenents are enforceable, the

The procedural context is a garnishment action brought by
appel | ants agai nst appellee in the Crcuit Court for Baltinore
Cty.
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| anguage shoul d be interpreted to provide coverage when viewed in
the context of the entire policy and in light of the
ci rcunst ances surroundi ng the execution of the policy. On cross-
notions for summary judgnent, the Circuit Court for Baltinore
City granted appellee’s notion on the ground that the policy
unanbi guously excl uded cover age.

We hold that the endorsenents are enforceable and that the
| anguage contained in the endorsenents is anbiguous. |In addition
to the anbiguity as to the policy s coverage, there remains a
fact question as to whether the eviction arose out of operations
covered by the policy. Regardless of whether we classify
appellee’s policy as a premses liability policy or a business
liability policy, our review of relevant case | aw suggests that
coverage for the wongful eviction may exist if there is a
sufficient connection between the wongful eviction and, in the
words of the endorsenents, the operation of, or operations
incidental to, the designated prem ses. Accordingly, we mnust
vacate the summary judgnment entered in favor of appellee and
remand to the circuit court for further proceedings.

Factual Background

Appel l ants were tenants in an apartnent | ocated at 4800
Cl aybury Avenue in Baltinmore Gty. |In June, 1996, TSI acquired
the property by tax sale, and on August 16, 1996, evicted

appel | ants.



Appel lants filed suit in the United States District Court
for the District of Maryland agai nst TSI, John W Anderson,
Sheriff of Baltinore City, and Nicholas A Piscatelli, an officer
and stockholder in TSI. Appellants alleged, in essence, that TSI
acquired title to the property at a tax sale, pursuant to M.
Code, Tax-Property sections 14-808, et segqg., as it then appeared,
and evicted appellants as tenants without prior notice to them
Appel | ants asserted that they were deprived of due process of |aw
in violation of the Fourteenth Amendnent and Article 24 of the
Maryl and Decl aration of Rights. Appellants also asserted a
violation of section 8-203(e) and (f) of the Maryl and Code’ s Real
Property article based on TSI's treatnent of their security
deposit.?

Utimately, the federal court entered judgnents in favor of
appel | ants and against TSI only. On June 10, 1999, a judgnent
was entered in the anount of $115,030.00 for conpensatory and
puni ti ve damages, and on Decenber 13, 1999, a judgnment was
entered in the anount of $108,089.81 for attorney’'s fees and
expenses. Appellants recorded both judgnments in the Grcuit
Court for Baltinore City.

At the tinme of the eviction, TSI was nanmed as an insured in

a policy issued by appellee, but appellee denied coverage. After

2Apparently, the parties agree that there is no coverage
under appellee’s policy with respect to this claim
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recording the judgnents in circuit court, appellants served a
wit of garnishnent on appellee, seeking the proceeds of its

i nsurance policy. Appellants also filed a notion for declaratory
j udgnment, seeking a declaration that appellee s policy provided
coverage for the judgnents. The parties filed cross notions for
summary judgnent. In an opinion and order dated February 22,
2002, the circuit court denied appellants’ notion and granted
appel l ee’ s notion, concluding that the | anguage in the
“Limtation of Coverage - Real Estate QOperations” endorsenent and
the language in the “Limtation of Liability Coverage to

Desi gnated Prem ses” endorsenent clearly and unanbi guously did
not extend coverage to the property on which the w ongful

evi ction occurred.

The policy in question was issued by appellee to TSI,
effective January 14, 1994. The policy was renewed on January
14, 1995, and again on January 14, 1996, and was in force on
August 16, 1996, the date of the eviction. The “Limtation of
Cover age- Real Estate Operations” endorsenent was part of the
policy when originally issued, and the “Limtation of Liability
Coverage to Designated Prem ses” endorsenent was added on
Novenber 9, 1995, effective January 14, 1995.

Additional relevant facts will be set forth as necessary.



Issues Presented and Parties’ Contentions

The principal question before us is whether the policy in
guestion covers the wongful eviction clains by appellants that
resulted in judgnents. Appellants contend that (1) appellee
shoul d be estopped fromrelying on the endorsenent in the
original policy because it did not expressly rely upon it until
long after this litigation had commenced, (2) the endorsenent
added in 1995 is void because proper notice was not given of the
change, and (3) there is coverage under the basic policy
provi sions, and coverage is not excluded under either
endorsenment. Appellants assert that the policy unanbi guously
provi des coverage, or if ambiguous, that it should be construed
agai nst the insurer to provide coverage as a matter of law, or at
the very least, that there is sufficient anbiguity to create an
issue of fact. Wth respect to the existence of an anbiguity,
appel lants rely on evidence of representations made by appellee’s
agent, in addition to the language in the policy and rel ated
docunent s.

Appel | ee contends that (1) under the ternms of the
endor senents, the policy unanbi guously excludes coverage, (2)
proper notice was given of the 1995 endorsenent, and (3) coverage
was not created by any representations or other acts by appell ee.
Wth respect to (3), appellee asserts that the evidence relied

upon by appellants is not legally sufficient to create coverage,



but if it were, there would be a factual dispute that could not
be resol ved on sumary judgnent.
Discussion

Bef ore reaching the coverage issue, we mnmust determ ne
whet her appellee may rely on either endorsement. First,
appel l ants argue that because the “Limtation of Coverage - Real
Estate Operations” endorsenent in the original policy was not
expressly relied upon until after years of litigation, appellee
is estopped fromnow relying on it. Second, appellants contend
that the “Limtation of Liability Coverage to Desi gnated
Prem ses” endorsenment should be declared void as a matter of |aw
because appellee failed to provide adequate notice of the change
effected by the endorsenent. For the reasons expl ai ned bel ow, we
find both of appellants’ argunments unpersuasive, and therefore
consi der the scope of the policy’ s coverage, including the
| anguage of both endorsenents.

Estoppel

Appel I ants’ estoppel argunment nust be rejected based on
“the rule in Maryland that ‘waiver or estoppel may occur only
when it does not create new coverage; an extension of coverage

may only be created by a new contract.’”” Allstate Ins. Co. V.

Reliance Ins. Co., 141 M. App. 506, 515 (2001) (quoting United

Capitol Ins. Co. v. Kapiloff, 155 F.3d 488, 497 (4th Cr. 1998)

(citing Prudential Ins. Co. v. Brookman, 167 M. 616, 620
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(1938))).
This Court, relying on a crucial distinction highlighted by

the Court of Appeals in St. Paul Fire & Marine Ins. Co. V.

Mol I oy, 291 Md. 139, 146 n.4 (1981), in dicta, has explained that

def enses founded upon | ack of basic coverage
[ as opposed to] those arising fromthe
failure of the claimant to satisfy sone
‘technical’ condition subsequent . . . may
not be waived nerely by the conpany's failure
to specify theminits initial response to
the claim for the effect of that would be to
expand the policy to create a risk not

i ntended to be undertaken by the conpany.

Ins. Co. of North Anerica v. Coffman, 52 Md. App. 732, 743 (1982)

(citing Molloy and Neunman v. Traveler’'s Indemity Co., 271 M.

636 (1974)).

In Cof fman, the insurer failed to mention the additional
def ense that coverage woul d be excluded under a certain section
of the policy exclusions until it submitted its notion for
sunmary judgnment. 1d. at 740. This Court held that the doctrine
of wai ver or estoppel could not be applied because the condition
contained in the exclusionary provision was “not nerely a
prerequisite to consideration of a claim. . . [but] rather, an
excl usion from coverage,” and coverage could not be established

by waiver or estoppel. 1d. at 743. |In addition, in Washington

Metropolitan Area Transit Authority v. Bullock, 68 Mi. App. 20,

39-40 (1986), this Court held that “[t]he nmere failure of the

adjustor to raise the defense therefore cannot, by waiver or



estoppel, create coverage that woul d ot herwi se not exist,”
pointing out that “[t] he defense at issue [there went to] basic
coverage, not to sone precondition to asserting the claim”

Simlar to the circunstances in Coffrman and Bul |l ock, the
defense at issue here goes to the substantive question of the
policy’s coverage, not a technical condition to recovery.
Accordingly, appellants may not rely on an estoppel theory to
change the scope of the policy’ s coverage by prohibiting appellee
fromrelying on | anguage in the original endorsenent.

Notice

Appel I ants’ second argunent, that appellee may not rely on
t he Novenber 1995 endorsenment because it failed to provide
adequate notice of the change to TSI and is, therefore, void as a
matter of law, mnust also be rejected. Appellants rely on a
regul ation, rather than common |aw, to support their argunent.
COVAR 31.08.05.02(A),® the provision governing notice when
addi ng, reducing, or elimnating property and casualty insurance
coverage, provides:

After July 30, 1981, if any insurer upon
renewal or by endorsenent initiates any

change in any primary property or casualty
policy, which is not at the request of the

*Prelimnarily, we note that COVAR 31.08. 05.03C states that
the regul ati on does not apply “to commercial risks who use the
services of a risk manager, broker, or insurance adviser.” The
parties assune that the regulation applies, and having no basis
upon which to conclude ot herw se, we shall make the sane
assunpti on.
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i nsured (except for notor vehicle liability
i nsurance to which Insurance Article, 8§

27- 605, Annotated Code of Maryland, is
applicable), which effects an elimnation of
or reduction in benefits including any

i ncrease in deductible, the insurer shal
give the insured, in general terns, witten
notice of the change in the policy. The
notice may be mailed or delivered to the
insured by the insurer or its authorized
representative, in which case the insurer
shall provide its authorized representative
with the appropriate notice. This notice can
be by way of the follow ng phrase or its
equi val ent :

Notice: Certain coverage in this policy has
been elimnated or reduced, or a change has
been nmade in the deductible. The description
of the change in coverage or deductible is as
fol |l ows:

In the present case, the endorsenent contained the words —
“Thi s endorsenent changes the policy. Please read it carefully.”
— at the top in bold, capitalized letters. Appellants argue that
appel l ee did not conply with the regulatory requirenents because
t he endorsenent did not state that coverage had been elim nated
or reduced or provide a description of the change in coverage.
They al so argue that other docunents, such as a policyhol der
notice sent to TSI by appellee at roughly the same tine as the
endorsenment, failed to convey a reduction in coverage.

Based on our review of the regul atory | anguage, applicable
case law, and the Iimted facts relating to the issuance of the

endorsenent, we hold that appellants are not entitled to judgnment

as a matter of law on this point. COVAR 31.08.05.02(A) does not



require specific |language to indicate that a change has been
made. An insurer, under the circunmstances in this case, is not
required to paraphrase or otherw se explain the change in
addition to the | anguage in the endorsenent itself. Requiring an
insurer to state the substantive change in two different ways
woul d i ncrease the possibility of anbiguity.

The purpose of the regulation is to require the insurer to
give notice of the change. The endorsenent to appellee’ s policy
expressly stated that it effected a change. In a prior opinion
di scussing the regulation in question, this Court enphasized the
i nportance of providing adequate notice but did not inpose any

bright line rules regardi ng necessary |anguage. See G gna Prop.

& Cas. Co. v. Zeitler, 126 M. App. 444, 472 (1999) (uphol ding

the trial court’s instructions to the jury as to the requirenents
of the regulation, including the statenment that no specific

| anguage nust be used when providing notice). J.A M Assocs. of

Baltinore v. Western World Ins. Co., Inc., 95 Md. App. 695, 704

(1993), and Gov't Enployees Ins. Co. v. Ropka, 74 Ml. App. 249,

268 (1988), discussed by the parties, did not interpret the
regul ation in question.

Appel I ants’ argunents regardi ng the endorsenent tend to bear
on the question whether the endorsenent |imted coverage as
appel | ee suggests, and whether coverage was already |limted by

the original endorsenment to the policy, rather than whether
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appel | ee provided adequate regul atory notice. The endorsenent
did not fail as a matter of law to provide sufficient notice to
TSI, and we reject appellants’ argunment that the Novenber 1995
endorsenment is void as a matter of law. The resolution of the
notice issue will ultimately be determ ned as part of the
resol ution of the coverage issue.
Coverage

Qur interpretation of the policy, including the | anguage in

t he endorsements, is guided by well-settled principles set forth

in Pacific Indemmity Co. v. Interstate Fire & Casualty Co., 302

Md. 383 (1985), where the Court of Appeal s stated:

Construction of insurance contracts in

Maryl and is governed by a few

wel | -established principles. An insurance
contract, |like any other contract, is
measured by its ternms unless a statute, a
regul ation, or public policy is violated
thereby. To determne the intention of the
parties to the insurance contract, which is
t he point of the whole analysis, we construe
the instrunent as a whole. Maryland courts
shoul d exam ne the character of the contract,
its purpose, and the facts and circunstances
of the parties at the tinme of execution.

In so doing, we accord words their ordinary
and accepted neanings. The test is what
meani ng a reasonably prudent |ayperson woul d
attach to the term This Court has consulted
Webster's Dictionary, Random House
Dictionary, or, less often, Black's Law

Di ctionary.

In the first instance the inquiry is confined
to analysis of the | anguage used. Courts my
construe unanbi guous contracts as a matter of
| aw.
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The | anguage used may be anbiguous if it is
"general " and nmay suggest two neanings to a
reasonabl y prudent |ayperson. |If the

| anguage of the contract is anbi guous,
extrinsic evidence may be consulted to
deternmine the intention of the parties and
whet her the anbi guous | anguage has a trade
usage. Construction of the contract by the
parties to it before the controversy arises
is an inportant aid to interpretation of
uncertain terns.

| f the extrinsic evidence presents disputed
factual issues, construction of the anbi guous
contract is for the jury. The court may
construe an anbi guous contract if there is no
factual dispute in the evidence.

Id. at 388-89 (citations omtted).

We nmust first determ ne whether the | anguage of the policy is
clear or anbiguous. |If it is clear, then we need not | ook beyond
the words of the policy. |If the |language is deened anbi guous,
extrinsic evidence is admssible to determ ne the intention of
the parti es.

Appel l ee relies on two separate endorsenents to support its
argunment that appellants’ claimis not covered. The first,
entitled “Limtation of Coverage - Real Estate Qperations,” and
in place when the policy was initially executed, states:

Wth respect to real estate operations, the
i nsurance applies only to “bodily injury,”
“property damage,” “personal injury” or

“advertising injury” arising out of the
owner ship, operation, naintenance or use of:

1. Such part of any prem ses you use for
general office purposes; and

2. Premses listed with you for sale or
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rental, if:

a. You do not own, operate, nmnage or
rent the prem ses;

b. They are not in your care, custody,
or control; or

c. You do not act as agent for the
collection of rents in any supervisory
capacity.

(enphasi s added). The second endorsenent, entitled “Limtation

of Liability Coverage to Designated Prem ses,” was added to the
policy on Novenber 9, 1995, effective January 14, 1995, and
provides that “[t]his insurance applies only to ‘bodily
injury,’ ‘property danage,’ ‘personal injury,’ and ‘advertising

injury,’ and medi cal expenses arising out of the ownership,

mai nt enance or _use of the prenises described in the Decl arations

and operations necessary or incidental to those prenises.”

(enphasi s added).

There is no dispute about the following: (1) the only
address listed in the Declarations pages of the policy was “1015-
1017 Cathedral Street, Baltinmore, M. 21201," described as
“offices-real estate agents,” and (2) the policy further defined
“personal injury” to include injury resulting froma w ongful
eviction. The parties dispute whether the underlined | anguage
limts coverage to an eviction occurring at the designated
prem ses, or whether the provisions cover an eviction occurring
on anot her property but initiated by TSI in its office |ocated at

t he desi gnated prem ses.
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Again, the starting point of our analysis requires that we
determ ne whether the policy is clear and unanbi guous. After
considering the relevant Maryl and cases, we conclude that the
| anguage in appellee’s policy “may suggest two neanings to a
reasonabl y prudent |ayperson.” Consequently, we vacate the
sumary j udgnent .

Many cases, arguably anal ogous if not on point, are
di stingui shable either on the factual circunstances or the
policy’s language. W shall not undertake to review all such
cases in this opinion. W find four cases, discussed by the
parties, to be particularly instructive. W shall set themforth
in chronol ogical order and then discuss their pertinence to the
present case.

In 1963, in Pennsylvania Threshernen & Farners’ Mit. Cas.

Ins. Co. v. Travelers Ins. Co., 233 Mi. 205 (1963), the Court of

Appeal s construed policy |anguage simlar to the |anguage in the
present case to provide coverage for an auto repair shop whose
enpl oyee was involved in an auto accident while driving one of
its custoner’s vehicles to the custoner’s hone. Despite the fact
that it was not standard practice for the repair shop to deliver
its custoners’ vehicles, the Court concluded that “[t]he

rel ati onship between [enpl oyee’ s] use of the car and [insured’ s]
busi ness was clearly sufficient . . . to render the use of the

car an operation ‘necessary or incidental’ to the maintenance of
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the repair shop.” 1d. at 213. Consequently, the Court held that
the insured s policy covered its enpl oyee’s accident that
occurred away fromthe repair shop premn ses.

In Northern Assurance Co. of Anerica v. EDP Floors, Inc.,

311 Md. 217 (1987), an intoxicated enployee of the insured
injured a third party while unloading tiles froma truck with a
hydraulic lift. The accident occurred away fromthe insured’ s
prem ses, and the insured’ s general liability carrier denied
coverage. The trial court determ ned that the insurer did have a
duty to defend and pay any resulting judgnment, and the insurer
appeal ed. The Court of Appeals carefully exam ned the | anguage
in an exclusionary clause of the policy, which excluded coverage
for injury “arising out of the ownership, maintenance, operation,
use, loading or unloading of . . . any autonobile, aircraft or
wat ercraft owned or operated by, or rented or |oaned to, any
insured, or . . . owned or operated by a person in the course of
his enployment by any insured.” 1d. at 225. Reasoning that
“[t]he words ‘arising out of’ nust be afforded their comon
under st andi ng, nanely, to mean originating from grow ng out of,
flowng from or the like,” the Court held that the exclusionary
cl ause applied under the circunstances, precluding coverage for

t he accident that occurred while the insured s enpl oyee unl oaded
tiles froma truck using a hydraulic lift. 1d. at 231-32.

This Court, in Chesapeake Physicians Prof’'l Ass'n v. The

-15 -



Hone Ins. Co., 92 Md. App. 385 (1992), interpreted simlar, but

not identical, policy |anguage to that involved in the present

case. |In Chesapeake Physicians, the insured was a non-profit

physi ci ans prof essional association that provided adm nistrative
support services to health care provider organizations. The

i nsured was sued by a woman for the wongful death of her husband
based on all eged m srepresentations by the insured regarding the
scope of its coverage for liver transplants. The trial court
entered a judgnent declaring that, as a matter of l|law, the
insurer had no duty either to indemify or defend the insured.

The policy involved in Chesapeake Physicians was a busi ness

owners policy that included provisions excluding certain types of
damages and clains fromits broad conprehensive general liability
coverage. More specifically, aliability limtation endorsenent
limted coverage to “an occurrence [] arising out of the

owner shi p, mai ntenance or use of the insured prem ses and al
operations necessary or incidental thereto . . . .” 1d. at 388.
The insurer argued that the endorsenent converted the policy to a
limted premses liability policy, while the insured argued that
busi ness operations conducted fromthe prem ses were covered
under the |anguage of the endorsenent. This Court focused on the
linguistic structure of the policy |anguage, concluding that

operations necessary or incidental thereto nodified not

‘prem ses’ but ‘ownership, nmaintenance, or use of the prem ses.
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Id. at 395. This Court found this distinction crucial,
recogni zing that if the wording was ot herwi se, the insured s
argunment m ght be nore persuasive.

This Court’s linguistic interpretation in Chesapeake

Physi ci ans supported its conclusion that the policy was limted
to premses liability, rather than broader business liability,
which this Court also suggested was reinforced by other portions
of the policy. First, this Court pointed out that under the
description of property and operations covered, the only notation
was the word office, not a nore specific description. Second,
this Court enphasized the fact that prem uns were cal cul ated not
on the basis of certain types of risks, but on the square footage
of the properties and preni ses covered. Finally, this Court
recogni zed that industry custom i.e., the usual manner in which
i nsurance policies are generated, was that policies were not
individually tailored to each particular custoner, but instead
started with the nost expansive coverage, and then used

excl usionary | anguage tailored to the particular custoner. 1In

Chesapeake Physi ci ans, the endorsenment was part of the insured’ s

policy fromthe beginning. Using the supporting factors to

bol ster its linguistic interpretation, this Court held that the
policies were premises liability policies that did not cover the
wrongful death action agai nst insured.

Finally, in Hartford Fire Ins. Co. v. Annapolis Bay
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Charters, Inc., 69 F. Supp. 2d 756 (D. M. 1999), a third party

chartered a boat fromthe insured, and then sued the insured when
the individual’s hand was mangled in an accident allegedly caused
by the insured’ s failure to select a safe boat and a conpetent
captain. Wen the insurer brought an action seeking a

decl aratory judgnent that it was not required to defend or
indemify the insured, the court had to determ ne whether the
injuries in the underlying tort action “arose out of the

owner shi p, maintenance or use of insured s prem ses.” Quided by
what it deenmed to be unanbi guous | anguage in the policy and
endorsenent, the court held that the policy did not provide
coverage under the circunstances.

The policy in Annapolis Bay Charters was a spectrum policy

that contained a “Limtation of Liability Coverage to Designated
Prem ses” endorsenent, which limted coverage to injury “arising
out of the ownership, maintenance or use of the prem ses
described in the Declarations and operations necessary or

incidental to those premses.” [d. at 759. Citing Chesapeake

Physi cians, as well as drawing its own concl usi ons about how a
reasonably prudent | ayperson would interpret the contract

| anguage, the court concluded that the |anguage in the

endor senent created what is coomonly referred to as prem ses
l[iability coverage. At the sane tinme, however, the court agreed

with the insured that the plain | anguage al so indicated that
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sonme, but not all, business operations, specifically customary
uses of the designated prem ses, fell within the policy’s
coverage. The court expressed concern that “[a]dopting a broader
interpretation woul d extend coverage to nearly all aspects of
ABC s busi ness operations,” but stated that it was not required
to draw the |ine because the specialized business of chartering
water craft to be used off-site clearly did not qualify as use of
the prem ses, or as necessary or incidental to the decl ared uses.
Id. at 761. The court’s decision was further supported by the
general | anguage included in the Declarations page, which
described the two insured prem ses as “offices - general” and
“hardware - retail.”

In the case before us, the endorsenents, taken together,
provi de coverage for real estate operations or other business
operations “arising out of the operation” of TSI's office | ocated
at 1015-1017 Cathedral Street. Based on our review of the above
cases, we conclude that this may include the wongful eviction in
this case. This conclusion is based on (1) the distinguishing

feature of Chesapeake Physicians, a decision based on different

policy | anguage, heavily relied upon by this Court, (2) the

| anguage used by the federal court in Annapolis Bay Charters,

wi th which we agree, suggesting that certain business operations
are covered even when the injury occurs off the designated

prem ses, (3) the Court of Appeals’ decision in Pennsylvani a
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Threshernen di scussing the need to | ook for a causal connection

between the injury and the insured s business, in an anal ogous
context, and (4) other relevant portions of appellee s policy
that could support a finding that coverage exists on the facts of
this case.

First, appellee’s argunent relies heavily on its contention

that this Court’s decision in Chesapeake Physicians provides the

best guidance for resolving this issue in its favor. Appellee

ignores the fact, however, that Chesapeake Physicians is easily

di sti ngui shabl e based on the different wording used in the
respective endorsenents, especially given the fact that this
Court’s prior decision rested primarily on the endorsenent’s

[inguistic structure. In Chesapeake Physicians, this Court

focused on the | anguage “operations necessary or incidental
thereto,” concluding that operations nodified the words

“owner shi p, nmaintenance or use,” which supported the
interpretation that the policy intended to provide coverage
limted to the prem ses. To the contrary, in the two
endorsenents in the present case, “operations” nodifies

“prem ses,” suggesting that coverage extends to injuries arising

out of operations on the premises. This Court, in Chesapeake

Physi ci ans, acknow edged that if the policy | anguage had been
different, it mght have supported a different interpretation.

Second, Annapolis Bay Charters, another case heavily relied
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on by appel |l ee, provides support for appellants’ interpretation

of the policy. Despite the fact that the Court in Annapolis Bay

Charters held that the policy did not provide coverage for the
tort action in that case, the opinion expressly stated that
“[t]he plain | anguage of the Endorsenent indicates that sone

busi ness operations cone under the Policy's coverage, but it does
not follow that all of ABC s business operations are cover ed.

| nst ead, coverage extends only to customary uses of the

prem ses.” Annapolis Bay Charters, 69 F. Supp. 2d at 761

Unli ke the circunstances in Annapolis Bay Charters, where the

Decl arati ons page contai ned descriptions of the prem ses as
“offices - general” and “hardware-retail” and the injurious
activity involved off-site boat chartering, the facts alleged in
t he present case suggest that the wongful eviction by TSI could
be viewed as a type of business operation covered by appellee’s
policy, which described the designated prenmi ses as “office - real
estate agents.”* |n addition, the federal court’s reliance on

t he reasoning enployed by this Court in Chesapeake Physicians was

m spl aced, given the fact that the | anguage in Annapolis Bay

‘Appel l ants allege that the wongful eviction was initiated
by TSI out of its real estate offices |located on the prem ses
designated in the policy. 1In addition, appellants allege that
appel l ee was aware that TSI was in the business of purchasing tax
liens, collecting noney owed on those properties subject to the
i ens, and owni ng, managi ng, and/or foreclosing upon sone of
those properties. This case is before us on summary judgnent,
and the facts will ultinately be determ ned by the trial court.
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Charters - “necessary or incidental to those prem ses” - mrrored
the | anguage in the present case, rather than the | anguage in

Chesapeake Physi ci ans.

Next, the Court of Appeals’ decision in Pennsylvania

Threshernen provides a basis for a broad interpretation of the

phrases “arising out of” and “necessary or incidental to,”
recogni zing that injuries that occur away fromthe designated
prem ses nay be causally connected to the insured s operation of
its business fromthe designated prem ses. The Court’s deci sion

in Pennsyl vania Threshernen is especially hel pful given the fact

that it suggests factors for the court to exam ne when
determ ni ng whet her the causal relationship is sufficient. 233
Mi. at 211-12 (explaining that such factors include “the nature
of the transaction, its connection wth the business, and whet her
it is a natural and/or necessary incident of the operation

t hereof , though not necessarily foreseen or expected”).

Finally, our review of other relevant portions of the policy
supports our conclusion. First, the policy is designated as a
“Spectrum Policy,” which inplies broad coverage of a variety of
risks. The policy also uses the term*“business liability” to
describe its basic coverage. Wile we recognize that the
I ndustry customis to start out with standard policy forns that
may provide broad coverage and then tailor the policy to the

i nsured’ s needs, using endorsenments and exclusions, we find no
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i ndi cation, other than the | anguage of the endorsenents that we
have al ready di scussed, that coverage was intended to be as
limted as argued by appellee. For exanple, the policy defines
the “coverage territory” as including “[t]he United States of
Amrerica . . ., Puerto Rico and Canada.” Simlarly, some of the
types of damages covered by the policy, such as adverti sing
injury, can and usually do occur off the designated preni ses.
Significantly, injury associated with wongful eviction, which is
expressly included in the definition of personal injury, would be
covered, under appellee’s reading of its policy, only if TSI
wongfully evicted itself fromits own office or at sone future
date subl eased a portion of its office and wongfully evicted its
subtenant. Utimtely, we nust reject appellee’ s argunent that
its policy unanbiguously limted coverage to injury occurring at
t he desi gnated premni ses.

Qur review of cases in jurisdictions other than Maryl and was
not very hel pful. Some of those cases, however, provide support
for our conclusion that policies that include | anguage appearing
tolimt coverage to injuries “arising out of the ownership,
mai nt enance or use of the designated prem ses and operations
necessary or incidental thereto (or operations necessary or
incidental to the premses)” may be interpreted as providing
coverage for injuries occurring away fromthe designated prem ses

when there is a sufficient nexus between the injury and the
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i nsured’ s business operations. Wile sone of the cases focus on
di sti ngui shing between conprehensive general liability (“CQE")
policies and Ower, Landlord & Tenant (“OL&T”) policies, others
suggest that even OL&T policies may sonetines be interpreted as
provi di ng coverage for injuries that occur away fromthe
designated prenmi ses. Wat all of the cases have in common is
that each court was faced with the task of interpreting sone
variation of the “arising out of” |anguage contained in TSI’s
policy.

Two cases involved policies that the court characterized as
CA policies, which contained endorsenents with | anguage simlar

to the policy in the present case. See Anerican Guar. Liab. Ins.

Co. v. The 1906 Co., 129 F.3d 802 (5th G r. 1997); Southeast

Farnms, Inc. v. Auto-Omers Ins. Co., 714 So.2d 509 (Fla. App.

1998). In both cases, the court held that the off-prem ses
injury was covered by the policies despite an endorsenent
limting coverage to designated prem ses. Interpreting the

endor senent | anguage broadly, the courts focused on whether there
was a causal connection between the injury and the operation of
the insured’ s prem ses. Finding that the actions causing the
injuries were set in notion by on-prem ses operations “necessary
or incidental to” the insured s business, both courts concl uded
that the policies provided coverage, supported further by the

fact that they were CGA., rather than OL&T policies.
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On the other end of the spectrum are those cases in which
the court classified the policy as an OL&T policy and ended its

coverage inquiry with that determ nation. See Anerican Enpire

Surplus Lines Ins. Co. v. Bay Area Cab Lease, Inc., 756 F. Supp.

1287 (N.D. Cal. 1991); Harvey v. M. Lynn's, Inc., 416 So.2d 960

(La. App. 1982); Parlianment Ins. Co. v. Bryant, 380 So.2d 1088

(Fla. App. 1980). In the cases that fall into this category, the
courts determined that, where the policy could clearly and

unanbi guously be classified as OL&T, there was no coverage for
injuries that occurred off the designated prem ses. The courts
expl ai ned that COL&T policies are intended sinply to protect
against liability arising fromthe condition or use of the
bui l ding as a building, such as the typical “slip and fall” case.
Those courts reasoned that affording a broader interpretation to
the policy’ s | anguage conflicted with its purpose and provi ded
the type of coverage that the insured could have achi eved by

pur chasi ng CG. cover age.

In these two categories of cases, the critical determ nation
was whet her the policy provided CA& or OL&T coverage. Only where
t he | anguage cl early and unanbi guously supported an
interpretation that it was an COL&T policy did the analysis end

wi thout further inquiry.?®

°For exanple, in Parlianent Ins. Co., the court enphasized
that the wording of the policy stated that the prem um was based
(conti nued...)
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Simlar to the analysis used by courts when the policy
provi ded CG coverage, the first category nentioned above, sone
courts interpreting OL&T policies have | ooked beyond the type of
policy to determ ne whether the parties intended the policy to
cover injuries occurring away fromthe designated prem ses. See

On Air Entertainnent Corp. v. Nat’'l Indemity Co., 210 F. 3d 146

(3d Gir. 2000); Pierce-Di ckerson Bonding Co. v. Southern Guar.

Ins. Co., 503 So.2d 1219 (Ala. 1987); Sun Ins. Co. v. Hanmanne,

306 A.2d 786 (N.H 1973). In these cases, the courts recogni zed
that the mere fact that the policies were COL&T policies did not
necessarily require that the | anguage be interpreted to preclude
coverage for injuries occurring off the prem ses. Essentially,
these courts favored a broad interpretation of the phrases

“arising out of” and “necessary or incidental to,” resulting in a
conflict with the OL&T | abel that could only be resol ved by

| ooking to the policy as a whole and extrinsic evidence of the
parties’ intent to determ ne whether the policy covered off

prem ses injuries of the type involved. These courts have
suggested that, when there are other indications that the policy
was i ntended to provide coverage for injuries “arising out of” or

“necessary or incidental to” the insured’ s operation of its

busi ness, a court should determ ne whether there is a sufficient

5(...continued)
on the square footage of the insured prem ses.
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causal connection between the action leading to the injury and
t he i nsured’ s business.

Returning to the present case, we rnust keep in mnd that
this appeal is fromthe entry of sumrary judgnment. As previously
nment i oned:

| f the | anguage of the contract is ambi guous,
extrinsic evidence may be consulted to
determ ne the intention of the parties and
whet her t he anbi guous | anguage has a trade
usage. Construction of the contract by the
parties to it before the controversy arises
is an inportant aid to interpretation of
uncertain terns.

|f the extrinsic evidence presents disputed
factual issues, construction of the anbi guous
contract is for the jury. The court may
construe an anbi guous contract if there is no
factual dispute in the evidence.

Paci fic Indemity Co. v. Interstate Fire & Casualty Co., 302 M.

at 389 (citations omtted).

Based on our review of the contract |anguage and rel evant
case law, we conclude that the policy is anmbi guous with respect
to whether it provides coverage for the wongful eviction that
occurred on prem ses other than the prem ses designated in the
policy. Therefore, we nust remand the case to the circuit court
for the receipt of extrinsic evidence. |f the anbiguity cannot
be resol ved through extrinsic evidence, it should be resol ved

against the insurer. See Dutta v. State FarmliIns. Co., 363 M.

540, 556-57 (2001) (" Neverthel ess, under general principles of

contract construction, if an insurance policy is anbiguous, it
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will be construed liberally in favor of the insured and agai nst

the insurer as drafter of the instrunment.") (quoting Enpire Fire

& Marine Ins. Co. v. Liberty Miutual Ins. Co., 117 M. App. 72, 97

(1997) (enphasis in original)); St. Paul Fire & Marine Ins. Co.

v. Pryseski, 292 M. 187, 199 (1981) (recognizing the "principle

of contract construction that where one party is responsible for
the drafting of an instrument, absent evidence indicating the
intention of the parties, any anbiguity will be resol ved agai nst

that party") (quoting Truck Ins. Exch. v. Marks Rentals, 288 M.

428, 435 (1980)). If the anbiguity is resolved against the
i nsurer, such that coverage is not limted to a wongful eviction
occurring on the designated prem ses, the court shall resolve the
factual question of whether the wongful eviction arose out of
TSI’ s operation of the prem ses or operations necessary or
incidental to the prem ses.

For the above reasons, sumary judgnent in favor of appellee
was i nmproper. The judgnment is vacated, and the case is remanded

for further proceedi ngs consistent with this opinion.

SUMMARY JUDGMENT IN FAVOR OF
APPELLEE VACATED. CASE REMANDED TO
THE CIRCUIT COURT FOR BALTIMORE
CITY FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION. COSTS
TO BE PAID BY APPELLEE.

-28 -



