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In this appeal, we are called upon to address the issue of
whet her an expert witness with general know edge may be qualified
totestify as to subject nmatter involving special know edge, skill,
experience, training, and education. In prior decisions of the
Court of Appeals and this Court, the necessity for expert testinony
to prove causation has been thoroughly discussed. As will be
di scussed nore fully, infra, the necessity to produce an expert to
establish the requisite standard of care when deficient nedica
care is alleged has been addressed. To a |esser extent, prior
decisions have dealt with the qualifications requisite for a
W t ness possessi ng general knowl edge to testify as to a speci alized
field. W shall hold that deference is to be accorded the tria
court in determ ning whether an expert with general know edge is
sufficiently conversant with the subject nmatter to render an
opinion as to a specialized area of study.

On March 21, 2000, appellee Jeffrey Bennett fil ed a negligence
action in the Crcuit Court for Harford County agai nst appel |l ant
Sanmsun Corporation, d/b/a Singer Exxon. The suit originated from
appellee’s slip and fall accident in the restroom of the Singer
Exxon, from which appellee alleged he suffered | ower back injury
and resulting erectile dysfunction. The case was tried before a
jury on Decenber 3 and 4, 2002. On the first day of trial,
appellant filed a nmotion in Iimine, requesting that the court
excl ude the testinony of appellee’s orthopaedi c expert w tness, Dr.

Vincent Osteria. The notion was prelimnarily denied by the trial
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judge. Appellant renewed the notion in Iimine after Dr. Osteria
was questioned on his qualifications and training as an
ort hopaedi st, but the trial judge again denied the notion.

At the close of all of the evidence, appellant filed a Mtion
for Judgnment on the grounds that appellee did not establish
causation between the accident and his injuries. The notion was
deni ed and, on Decenber 4, 2002, the jury returned a verdict in
favor of appellee in the anpbunt of $111, 662.50. Foll owi ng the
verdict, appellant filed a Mdtion for New Trial on Decenber 16,
2002, which the | ower court denied on January 8, 2003. Appellant
filed this tinely appeal on January 21, 2003, presenting one
guestion, which we divide into two questions and rephrase as
fol | ows:

l. Did the trial court err by denying
appellant’s nmotion in l1imine to exclude
the testinmony of appel l ee’s expert
W t ness?

1. Dd the trial court err by denying
appellant’s notion for judgnent, which
alleged that there was insufficient
evi dence to establish a causal connection
bet ween appel |l ee’s accident/back injury
and his erectile dysfunction?

We answer appellant’s questions in the negative and affirmthe

judgnent of the trial court.
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FACTUAL BACKGROUND

On August 1, 1998, appellee suffered a slip and fall on the
restroom fl oor of the Singer Exxon, which is located in Bel Air,
Mar yl and. Appel l ee suffered an injury to his |lower back as a
result of the fall and was treated by an orthopaedist, Dr. Vincent
Osteria, on August 4, 1998. During the exam nation, appellee
al | eged that he suffered pain and nunbness on the |left side of his
| ower body, specifically in the left buttocks and foot. Although
no surgery was necessary, appellee remained in the care of Dr.
Osteria for several weeks and during that tine appellee conpl ai ned
of devel oping bl adder, bowel, and erectile dysfunctions.® As a
result of the erectile dysfunction, Dr. Osteria referred appellee
to a urologist, Dr. Janes Song, in Novenber 2000. Dr. Song,
however, was either unwilling or unable to render a conclusion as
to the exact cause of appellee’'s erectile dysfunction.

Appel | ee subsequently filed a negligence action against
appellant. One of the primary issues at trial was the cause of
appel l ee’ s erectile dysfunction. Appellee called Dr. Gsteria as an
expert wtness to testify that the erectile dysfunction had

resulted fromthe slip and fall at the Singer Exxon. |In response,

IDr. Osteria had treated appellee w thout surgery on prior
occasions for |lower back injuries, but the previous treatnent
primarily dealt with the right side of appellee’ s body. Appellee
was treated by Dr. GOsteria in the md-1980's and in 1995 for a
herniated disc in the |ower back, which created synptons in
appel l ee’ s right |eg.
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appellant filed a notion in Iimine to exclude Dr. Osteria's
testinmony, arguing that he was not qualified to testify as an
expert. Specifically, appellant clainmed that, because Dr. Csteria
was an orthopaedi st specializing in spinal injury and not in
urol ogy, he |acked the necessary know edge required to form an
expert opinion concerning appellee’ s erectile dysfunction. The
trial judge denied the notion and Dr. Osteria was permtted to
establish his qualifications and training as an orthopaedist.
After the witness foundation was | aid, appel |l ant renewed t he noti on
in limine to exclude Dr. Osteria’ s testinony. The trial judge
again denied the notion and Dr. Osteria was pernmitted to testify
concerni ng appellee’s erectile dysfunction.
On COctober 31, 2002, Dr. Osteria prepared the follow ng report
detailing appellee’ s injury:

| : [Appellee] is having nore pain in the

left leg but he continues to work and he is

managi ng with short haul trucking. He cannot

do the long haul work. He also wants to have

anot her epidural block and his insurance is

just about to cut in again so he is going to

t hi nk about getting that done. He is due to

go to court in Decenber as well.

| MPRESSI ON: As far as | amconcerned, this

man has a synptonatic herniated disc wth

radi cul opathy. It ’'s been proven clearly by MR

scan, etc. and is directly as a result of his

fall in the gas station as | outlined in ny

ori gi nal notes.

DI AGNCSI S: HNP L5—S1 with radi cul opat hy.

DI SPCSI TI ON: Fol | own—dp as necessary.



- 5 -

Not e: He continues to experience sexual
dysfunction, in nmy opinion, as aresult of his
fall, although | have referred him to a

urol ogi st for urological opinion. Reviewng
nmy old chart, shows no evidence of these
conplaints prior to the fall in 1998.

Dr. Osteria testified that, when he had treated appellee on
the occasions prior to the accident at the Singer Exxon, a
herni ated disc bulged to the right of appellee s spine, whereas
after the accident, a larger bulging disc protruded to the left.
It was Dr. Osteria’ s nedical opinion that the bulge to the | eft was
a new injury resulting fromthe slip and fall and that the |eft
bul ge was “picking off” nerve roots that exited from appellee’'s
| ower spi ne.

As explained by Dr. Osteria, orthopaedics is “the study and
treatnment of skeleton, nuscles, tendons, |iganents, nerves, the
spine and extremties.” Furthernore, Dr. Osteria testified that
the field of orthopaedics includes the study of nerves enmanating
from the spinal cord and the consequences of injury to those
nerves. On direct examnation, Dr. Osteria testified:

[ APPELLEE’ S

COUNSEL]: Counsel asked if you trained in
the field of urology or field

of erectile dysfunction. Do
you have any education or
training concer ni ng t he

rel ati onship between injuries
to the spinal cord and nerves
emanating fromthe spinal cord
and the occurrence of erectile
dysfunction?

[ W TNESS] : Yes, sir



[ APPELLEE S

COUNSEL] :

[ W TNESS] :

[ APPELLEE S

COUNSEL] :

[ W TNESS)] :

[ APPELLEE S

COUNSEL] :

[ W TNESS]
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Tel | us about that.

It can be spinal cord or spinal
cord nerve injuries can be one
of the causes of erectile
dysfunction and we have the
general know edge in the sense
that you have to avoid doing
any danage to those nerve roots
to avoi d t he possi bl e
conplication of either erectile
dysfunction, difficulty wth
bl adder control, difficulty
with the control of t he
sphi ncter senses or notor parts
of the |ower extremties which
are controlled with the nerve
roots.

The level in this case is
[fifth | unbar ] L5 [first
sacral] S1. In the field of

medi ci ne, to your know edge, is
t here any known rel ationship to
injuries to that level and to
erectil e dysfunction?

Yes.

Tel | us about that.

It is possible that an injury
at that |evel can damage the
nerve fibers whi ch woul d
produce either the ability to
have an erection, to control
t he bl adder, sphi ncter
dysfunction. One of the things
we test for at times [is]
not or, erection, sphi ncter
tone. W ask patients if they
have probl ens control ling [the]
bl adder, et cetera.



[ APPELLEE S
COUNSEL]: As a result of your experience
in the field of orthopaedic
surgery do you form opinions
concerni ng probl enms, causes of
erectile dysfunction due to
injuries to the spinal cord?

[ W TNESS] : It is withinthe l[imts of our
experience.

Dr. Osteria further testified that the damaged nerve roots
control bl adder, bowel, and erectile functions. Consequently, Dr.
Osteria concluded, to a reasonabl e degree of nedical probability,
that appellee’s new injury was responsible for his erectile
dysfuncti on.

At the close of all evidence, appellant filed a notion for
j udgment . According to appellant’s notion, appellee failed to
establ i sh the necessary causati on between his injuries and the slip
and fall accident at the Singer Exxon. As a result, appellant
argued that the jury would be left to speculate whether any
permanent injuries, such as the erectile dysfunction, actually
related to the August 1, 1998 accident. The |ower court, however,
denied the notion and the case was submitted to the jury. On
Decenber 4, 2002, the jury returned a verdict in favor of appell ee.
Appel lant filed a notion for a newtrial but the notion was deni ed
on January 8, 2003. Followi ng the proceedings in the circuit

court, this appeal ensued.
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LEGAL ANALYSIS

I

Appel I ant contends that the trial judge erred by denying his
nmotion in Iimine to exclude the testinony of appellee s expert
wtness, Dr. Osteria. As at trial, appellant posits that only a
speci alist, such as a urologist, is qualified to present an opini on
concerning the causes of erectile dysfunction. According to
appellant, Dr. Osteria is an orthopaedist and, therefore, only
gqualifies as an expert for issues relating to the muscul ature
nervous system and bone structure of the human body. Al though Dr.
Osteria testified that he had a general know edge in the area of
erectile dysfunction, appellant argues that an expert w tness nust
have speci ali zed know edge. As a result, appellant clains that Dr.
Osteria should not have been permtted to testify about the causes
of appellee’ s erectile dysfunction.

Appel | ee counters that the trial judge has w de discretion in
determining whether to admt expert testinony. Furt her nor e,
appel | ee asserts that a physician does not need to be a speciali st
in order to testify on nmatters in the nedical field. Because
ort hopaedi cs includes the study and treatnent of nerves stenm ng
from the spine, appellee argues that Dr. Osteria conmmonly deal s
with spinal injury related synptons such as erectile dysfunction.
Consequent |y, appel |l ee contends that the trial judge was correct in

denying appellant’s nmotion in Iimine
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Maryl and Rule 5-7022 controls the admissibility of expert
testinony. Rule 5-702 codified the common law rule that the trial
judge nust determ ne whether expert testinony may be admtted.
Sippio v. State, 350 M. 633, 649 (1998). “Under the well -
est abl i shed Maryl and common | aw of evidence, it is within the sound
discretion of the trial court to determne the adm ssibility of
expert testinony.” Id. at 648. The court’s ruling on whether to
admt or exclude expert testinony will seldomrequire a reversal.
Id.; Radman v. Harold, 279 M. 167, 173 (1977). A lower court’s
ruling, however, may be reversed if the | ower court clearly abused
its discretion or founded its ruling on sonme error of law. Sippio,
279 Md. at 648.

In order to qualify as an expert, the wtness nust have
speci al know edge of the subject so that the expert “can give the
jury assistance in solving a problemfor which [its] equi pnment of
average know edge is inadequate.” Baltimore Gas & Electric Co. v.
Flippo, 112 M. App. 75, 98 (1996) (quoting Radman, 279 M. at

173); see also MI. Rule 5-702. Under Maryland |law, as a general

Rule 5-702. Testimony of experts.

Expert testinony nmay be admtted, in the formof an
opi nion or otherwise, if the court determ nes that the
testinmony will assist thetrier of fact to understand the
evidence or to determne a fact in issue. |n making that
determ nation, the court shall determ ne (1) whether the
witness is qualified as an expert by know edge, skill,
experience, trai ni ng, or educat i on, (2) t he
appropri at eness of the expert testinony on the particul ar
subject, and (3) whether a sufficient factual basis
exi sts to support the expert testinony.
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proposition, in order to qualify as an expert, the wi tness need not
possess speci al know edge if he or she is generally conversant with
t he subject of the controversy. In the area of nedical expert
testinmony, “a physician need not be a specialist in order to be
conpetent to testify on nmedical matters.” Ungar v. Handelsman, 325
Md. 135, 146 (1992) (quoting Radman, 279 Ml. at 173-76).
| N Radman, a patient of the defendant physician attenpted to
have an i nternal nedici ne specialist qualified as an expert w tness
to establish that the defendant physician did not performa total
abdom nal hysterectony according to the standard of care required
of a surgeon in the performance of that procedure because, after
unintentionally knicking the patient’s bladder, it was not until
the third operation to repair the patient’s bladder that the
problemwas finally elimnated. Concluding that the trial judge
appl i ed an erroneous | egal standard in excluding the testinony of
the expert witness, the Court of Appeals reasoned:
W do not agree entirely with the
court’'s first reason, that the
witness could not qualify as an
expert in the flooring trade as he
had never previously laid a floor.
Awtness may qualify if he [or she]
possesses special and sufficient
know edge regardl ess of whet her such
knowl edge was obtai ned from study,
observation or experience. A | aw
prof essor nmay be an expert on trial
procedure even though he [or she]
has never tried a case. There are

many expert astronauts who have yet
to make a space flight.
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In light of the fact that we have never
treated expert medi cal testi nony any
differently than other types of expert
testinony, we perceive no reason why a person
who has acquired sufficient know edge in an
area should be disqualified as a nedical
expert merely because he [or she] is not a
speci alist or merely because he [or she] has
never personally performed a particular
procedure. ? Consequent |y, we are in
substantial agreement with the reasoning of
the Suprene Court of Connecticut as expressed
in the follow ng succinct statenment from the
recent case of Fitzmaurice v. Flynn, 167 Conn.
609, 356 A.2d 887, 892 (1975):

Recogni zi ng t he conpl exity of
know edge required in the various
medi cal specialties, nore than a

casual famliarity Wi th t he
speci alty of the defendant physician
is required. The w tness nust

denonstrate a know edge acquired
from experience or study of the
standards of the specialty of the
def endant physician sufficient to
enable him [or her] to give an
expert opinion as to the conformty
of the defendant ‘s conduct to those
particul ar standards, and not to the

st andar ds of t he W t ness’ [ s]
particular specialty if it differs
fromthat of the defendant. It is

the scope of the wtness’'[s]
know edge and not the artificial
classification by title that should
govern the threshhol d [sic] question
of admissibility.

W note that the great mpjority of courts in
ot her jurisdictions which have considered the
issue also have concluded that while the
Wi t ness nust have sufficient famliarity with
the particular nedical technique involved in
the suit, he [or she] need not have personally
performed the procedure or be a specialist in
t he area.



Radman,

2. It is true, of course, that al
expert Wi t nesses nmust have sufficient
know edge “to expr ess a well-inforned

opi hion,” Refrigerating Co. v. Kreiner, 109
md. 361, 370, 71 A 1066, 1070 (1909), or, to
put it another way, they nust possess such

skill, know edge or experience in that field
or calling as to make it appear that (the)
opinion or inference wll probably aid the

trier (of fact) in his search for truth.”
Consol. Mech. Contractors v. Ball, 263 M.
328, 338, 283 A 2d 154, 159 (1971). See also
State Health Dep’t v. Walker, 238 M. 512,
520-21, 209 A 2d 555, 559-60 (1965). VWi | e
expert capacity is generally “a matter wholly
relative to the subject of the particular
inquiry,” Refrigerating Co. v. Kreiner, supra,
109 Md. at 370, 71 A at 1070, we believe that
within the field of nedicine too, the degree
of know edge, skill, and experience required
of a witness depends entirely on the area
under investigation. Thus, while we have held
that a person testifying in this State on a
medi cal subject need not be licensed to
practice in Maryland, Crews v. Director, 245
Ml. 174, 179, 225 A 2d 436, 439 (1967), and
have noted that a doctor need not be a
specialist to qualify as an expert on the
cause of an illness, Wwolfinger v. Frey, 223
Md. 184, 189-90, 162 A 2d 745, 748 (1960)
(dictum, we have also refused to allow those
in the nedical profession to testify when they
were insufficiently famliar with the subject
about which they were expressing an opinion.
See United Rys. Co. v. Corbin, 109 M. 442,
450, 72 A 606, 608 (1909); Dashiell wv.
Griffith, 84 Md. 363, 377-78, 35 A 1094, 1095
(1896).

279 M. at 171-72 (citations omtted).

In Ungar, supra, the defendant physician had renoved the

thyroid gland of a patient who suffered a stroke that

caused

significant permanent disability. The nmedical report attached to
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the patient’s affidavit in support of her opposition to summary
judgnent represented that “preoperative clinical and |aboratory
findings dictated that surgery be postponed to allow a conplete
work-up to deternmine the cause of the patient’s elevated white
bl ood count and tenperature, and to determ ne whether a systolic
click that had been noted represented a prol apsed nmitral valve.”
Ungar, 325 Md. at 146. The expert w tness opined that the enbolic
stroke woul d probably have been avoi ded had the studi es been done
and had antibiotics and post-operative anticoagulants been
adm ni st er ed. The physician’s attorney conplained that
petitioner’s expert

[was] not a surgeon: he's never been a

surgeon. He was brought in fromM nnesota, or

somewhere, to testify in this case. Hs only

credential was he is an MD. The only surgery

he had ever done was “kitchen table surgery.”
He was able to qualify at that hearing.

Id.

Judge MAuliffe, witing for the Court, responded to the
argunents of counsel for the defendant physician: “That argunent
was w de of the mark. As Professor Lynn McClain notes in 5

Maryland Evidence 8 702.2, ‘[g]enerally a physician need not be a
specialist in order to be conpetent to testify on nedical
matters.’” Id.

Radman and Ungar i nvol ve expert testinony offered to establish
that the performance of the defendant physician did not conport

with a requisite standard of care and the issue was whether
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know edge acquired of the standard of the specialty of the
def endant physician was sufficient to enable the expert to render
an opinion as to the conformty of the defendant physician's
conduct to those standards rather than the standards of the
witness's particular area of practice. Stated otherw se, the
purpose of the testinmony of the expert was to inform the fact
fi nder about acceptable nedical practices and that the departure
therefromformed the basis of liability.

In wWwolfinger v. Frey, supra, the expert testinony, as in the
case before us, was offered to establish causation. Ms. Frey
sought to establish through her exam ni ng physician that the i npact
suffered when her car was struck in the rear as her vehicle was
stopped at a red traffic |ight caused her cystitis and trigonitis
to “flare up,” resulting in sone pyelitis and a twenty per cent
disability as a result of her chronic pyelitis. |In approving the
adm ssion of the testinony of appellee’s exam ning physician that
her condition was caused by a traumatic injury to the kidney
sustained as a result of the collision, the court concluded:
“Because of the inportance in this case of Dr. Bring[s’s]
testi nony, we may observe that we see no validity to a contention
that unless he were a specialist in the nedical field involved he
could not testify to his opinion, basing it upon a case history and
his exam nation of the injured person.” Id. at 189-90. ( See

footnote 2 expounding on this point and setting forth a conpendi um
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of cases involving testinony by non-specialist nedical experts
wherein the qualifications of the wtnesses have not been
chal | enged or conment ed upon.)

Qur research has uncovered deci sions fromother jurisdictions
i n which the testinony of a non-specialist nedical expert has been
allowed to establish causation. See Turner v. New Mexico State
Highway Dep’t, 648 P.2d 8 (NM C. App. 1982) (holding that a
medi cal doctor with a specialty in pathol ogy and had conduct ed one
to three thousand autopsies, but was not a cardiologist, was
qualified to know the effects of different factors on the heart);
Grant v. Burlington Indus., Inc., 335 S.E. 2d 327 (N.C C. App.
1985) (holding that expert in famly nedicine with experience in
the field of pul nonary di seases was qualified to render the opinion
that patient’s noderate to severe restrictive and obstructive
di sease was caused by her work as a “smash repairer” in the weave
room where she worked for eighteen years); Farkas v. Saary, 594
N.Y.S.2d 195 (N Y. App. Dv. 1993) (holding that “plaintiff’s
medi cal witness need not be a specialist in the pertinent field of
nmedicine to qualify as an expert and to offer an opinion” that
conpl ete blindness ininfant plaintiff’s | eft eye was caused by the
nother’s use of progesterone during the first trinmester of
pregnancy); and Ivy v. V’s Holding Co., ____ La. App. ____, No. 1927
(La. C. App. filed July 2, 2003) (holding that “[g]enerally, a

treating physician’s opinion is given nore weight than a non-
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treati ng physician, and the testinony of a specialist is given nore
weight than a general practitioner,” but that a physician
specializing in famly practice was qualified to render an opi nion
that patient’s progression of persistent |eg and back pain was
consi stent with a disc herniati on and nerve-root-inpi hgenent injury
resulting from an accident where a spring-loaded door closed on
t el ephone col | ector aggravating her pre-existing back condition).

In the case sub judice, the | ower court permtted Dr. Osteria,
a licensed physician practicing in the field of orthopaedics, to
offer an expert nedical opinion concerning appellee’ s erectile
dysfunction. Dr. Osteria, we think, had the requisite know edge in
order to form an expert opinion concerning appellee s erectile
dysfunction. Although Dr. Osteria, unlike a urologist, is not a
specialist in the area of erectile dysfunction, his know edge,
skill, experience, training, and education as an orthopaedi st
render himcapable of testifying as a nedical expert in the area.
As Dr. Osteria explained, his field includes the diagnosis of
spinal injury and the related synptons of spinal injury, such as
erectile dysfunction. Dr. OCsteria offered the opinion that
appel lee’s erectile dysfunction was related to the |ower back
injury suffered at the Singer Exxon. H's opinion, therefore, was
consi stent with his professional experiences and training. Thus,
we conclude that the |ower court did not abuse its discretion by

denying the notion in Iimine and allowing Dr. Osteria to testify.
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II

Appel I ant al so contends that the | ower court erred by denying
its notion for judgnent. Appel | ant asserts that, even if Dr.
Osteria was properly qualifiedto testify as an expert witness, his
testinony failed to establish causati on between appellee’ s erectile
dysfunction and the accident at the Singer Exxon. Dr. Csteria’s
opi ni on, argues appellant, was based upon a legally insufficient
factual basis because he based his opinion solely on the fact that
appel l ee never conplained of erectile dysfunction before the
accident. Appellant also contends that Dr. Osteria s referral of
appellee to a urologist constitutes evidence that he |acked the
ability to diagnose the cause of the erectile dysfunction and this
assertion is bolstered by the fact that appellee returned to Dr.
Gsteria, informng himthat the urol ogist, Dr. Song, was unable to
make a di agnosis regarding the cause of the erectile dysfunction.
Appel lant alludes to the fact that Dr. Song’ s findings regarding
causation were mssing fromDr. Osteria s file and that the latter
was unable to recall if he had ever seen Dr. Song’s report.
Referring to Dr. Song's report, appellant ultinmately asserts:

That report identified four possible
causes of [appellee’'s] alleged dysfunction
other than the fall: organic, neurogenic,
psychogenic, or aresult of narcotic use. The
report indicated that Dr. Song was unable to
determne the cause of the problem Dr.
Osteria did testify that [appellee] told him
that Dr. Song couldn’t meke a diagnosis or

woul dn’t, whether the dysfunction was caused
by the fall, or one of the other identified
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causes. Even armed with this information from
the specialist, Dr. Osteria did not conduct
any testing or gat her any additional
information to determne which of the five
identified possible causes was the cause.

Despite t he i nformati on from the
specialist, no factual or nedical evidence to
denonstrate that the probl emwas caused by the

fall, and his own | ack of education, training,
skill, and experience in the field of urol ogy,
and in diagnhosing causes of erectile

dysfunction specifically, Dr. GOsteria was
permtted to testify that the erectile
dysfunction was caused by his fall at Singer
Exxon.

Asserting that the referral to a specialist underm ned Dr.
OCsteria's claimthat he possessed the requisite know edge, skill
experience, training and education, appellant, citing Kujawa v.
Baltimore Transit Company, 224 Ml. 195, 203-04 (1961), and Ager v.
Baltimore Transit Company, 213 M. 414, 420-21 (1957), contends
that the “opinion was not sufficiently probable to establish
causation, rather, was based on specul ation or conjecture.”

Appel | ee responds that Dr. Osteria’s diagnosis was not based
sol ely upon his observation that appellee had never conpl ai ned of
erectile dysfunction before, but was instead based on several
medi cal sources and on Dr. GOsteria s extensive know edge of the
spi ne and associ ated nerves. Appellee therefore posits that Dr.
OGsteria’s opinion was not specul ative but presented sufficient

evi dence for the jury to consider and that the denial of the notion

for judgnent was proper.
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When a trial judge is ruling on a notion for judgnent in a
jury trial, the judge shall “consider all evidence and inferences
inthe light nost favorable to the party agai nst whomthe notion is
made.” M. Rule 2-519(b); Metromedia Co. v. WCBM Maryland, Inc.
327 Md. 514, 518 (1992). “[I]f there is any conpetent evidence,
however slight, leading to support the plaintiff’s right to
recover, the case should be submtted to the jury and . . . the
notion for judgnment n.o.v. denied.” Montgomery Ward & Co. V.
McFarland, 21 Md. App. 501, 513 (1974). Thus, in the instant case,
whet her the trial judge properly denied the notion for judgnent
turns on whether appellee presented conpetent evidence in his
negl i gence action. As appellant points out, erectile dysfunction
is a conplicated nedical issue requiring expert testinony to
establ i sh causati on. See American Airlines Corp. v. Stokes, 120
Md. App. 350, 355-59 (1998). Because Dr. GOsteria was the only
expert witness who testified on behalf of appellee, our inquiry
focuses solely on whether Dr. Osteria s testinony was legally
sufficient.

“[T]he facts upon which an expert bases his opinion nust
permt reasonably accurate conclusions as distinguished fromnere
conjecture or guess.” Sippio, 350 Md. at 653 (quoting State Health
Dep’t v. Walker, 238 Md. 512, 520 (1965)). An expert w tness mnust
form an opinion based on probability and not on possibility.

Kujawa v. Baltimore Transit Co., 224 M. 195, 203-04 (1961). *“A
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factual basis for expert testinmony may arise from a nunber of
sources, such as facts obtained from the expert’s first-hand
know edge, facts obtained fromthe testinony of others, and facts
related to an expert through the use of hypothetical questions.”
Sippio, 350 Md. at 653.

In the instant case, Dr. Osteria s opinion that appellee’s
erectil e dysfunction was caused by his accident in the Singer Exxon
was based on nunerous sources. In formng the opinion, Dr. Osteria
testified that he made use of Magnetic Resonance I maging (MRl) and
el ectronyography (EM35 nerve and conduction studi es. Specifically,
Dr. Csteria conpared a 1994 MRI scan of appellee’s back with an MR
scan generated inmediately after the 1998 accident at the Singer
Exxon. The 1994 MRl showed a herniated disc bulging to the right
while the 1998 MRI showed a new herni ated disc bulging to the left.
Dr. Gsteria opined that the new herniated disc, resulting fromthe
1998 accident, was “pushing both sacral nerve roots [one] and the
fifth lumbar nerve root L5,” the nerves responsible for controlling
erectile functioning. Also, Dr. Osteria testified that the EMG
tests confirned what was indicated by the MI’s. Based on the
MRI's, the EMGtests, appellee’ s patient history, and what appell ee
comuni cated to him Dr. Gsteria concluded that the accident at the
Si nger Exxon was responsi ble for appellee’s erectile dysfunction.

Under the circunstances in the sub judice, Dr. Osteria had a

sufficient basis from which to testify concerning appellee’s
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erectile dysfunction. The basis of his opinion did permt a
reasonably accurate conclusion, one that is not based on nere
specul ation or conjecture. Therefore, his testinony represented
conpet ent evidence, |ending support to appellee’s claim and was
thus properly subnitted to the jury.

During oral argunent, appellate counsel was asked whet her
there had been an attenpt to take the depositions of the expert
wi t nesses and whet her there had been any consi deration of offering
expert testinony to establish that the erectile dysfunction was not
caused by appellee’s slip and fall. Havi ng properly determ ned
that Dr. Osteria was qualified to testify as to causation, the
i ssues appellant raises regarding the alleged failure of Dr.
OCsteria to *“conduct any testing or gather any additional
information to determne which of the five identified possible
causes was the cause,” whether the referral to Dr. Song was an
indication that Dr. Osteria |acked the requisite know edge and
skill, whether it was incredible that Dr. GCsteria did not recal
the report of the urologist and whether there was an inadequate
basis for Dr. Osteria s opinion are all matters properly submtted
to the fact finder for resolution. The argunents that appell ant
makes on appeal were proper argunents for the jury to consider and,
i ndeed, the argunment m ght have been nore persuasi ve had appel | ant
availed itself of nore extensive discovery and offered a

countervailing opinion as to causation.
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Consequently, the | ower court was correct inits denial of the

notion for judgnent.

JUDGMENT OF THE CIRCUIT COURT
FOR HARFORD COUNTY AFFIRMED.

COSTS TO BE PAID BY APPELLANT.



