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We are presented in this case, yet again, with litigation stemming from the City of
Baltimore’ suse of quick-take condemnation. Specifically, this case arises out of an attempt
by the Mayor and City Council of Baltimore (“the City”), appellee, to condemn several
private propertiesviaquick-take.! The propertiesin question, owned by Robert A. Sapero;
appellant, are located & 1701-1709 North Charles Street (commonly referred to as the
“ Chesapeake Restaurant”) and 22-24 East Lanvale Street, both |ocated in Baltimore City,
Maryland (collectivdy referred to as“the Properties”). On December 8,2005, the City filed
with the Circuit Courtfor Baltimore City an action for regular condemnation and, withiniit,
a petition for immediate possession of and title to the Properties. Thirteen days laer, on
December 21, 2005, the Circuit Court granted the City’ s petitions, divesting Mr. Sapero of
his property by ordering that the City “bevested with possession of thefee smpleinterests
in those properties known as 1701-1709 N. Charles Street and 22-24 [E.] Lanvale Street .
.. asof the 21st day of DECEMBER, 2005 . ...” Pursuant to the court’ sorder, titleto the
Properties ultimately would vest in the City ten daysafter personal service of the pitions
and relevant order upon all defendants who had an interest in the Properties, unless such

interested parties filed an answer to the City’ s petitionswithin the ten day period “alleging

! Wethoroughly discussed quick -take condemnation in our recent decisionin Mayor
and City Council of Baltimore v. Valsamaki, --- Md. ---, --- A.2d --- (2007) (No. 55,
September Term, 2006) (filed Feb. 8, 2007). Valsamaki was not available to the trial court
at thetime it rendered its decision in the case at bar.

> The exact ownership of the properties, or at least of 1701-1709 North Charles
Street, is somewhat in dispute. We shall discuss this morein depth, infra. Itis, however,
undisputed that appellant held record title to both properties during the time of the quick-
take proceedingsand continues to do so.



that the City does not have the right or power to condemn title to the property . . . ."

Mr. Sapero timely filed an answer. On January 20, 2006, the City filed an amended
petition to correct typographical errorsin the street directi onal designations. On that same
date, Mr. Sapero filed a motion to vacate. On March 10, 2006, the City filed a second
amended petition to include a contract purchaser of the property locaed at 1701-1709 N.
Charles Street, Victor Cheswick, Jr. After several postponements,® the Circuit Court finally
held ahearing on March 20, 2006, whereit heard arguments concerning the City’ s petitions
and Mr. Sapero’s motion to vacate. The Circuit Court granted the City’s petitions and
denied Mr. Sapero’s motion to vacate. On March 30, 2006, Mr. Sapero filed a motion to
alter or amend judgment. The Circuit Court denied that motion. Thisappeal followed.’

Mr. Sapero presents severd questions for our review:

* One of the postponements was requested by the City, in spite of its “immediate’
need for the Properties, because a witness was unavailable.

* Pursuant to the language of the Code of Public Local Lawsof Baltimore City, § 21-
16(c), the partiesinvolved in a quick-take condemnation action in Baltimore City have the
right to a direct appeal to the Court of Appeals. Section 21-16(c) states in pertinent part:
“The City or the Defendants or any of them shall have an immediate right of
appeal to the Court of Appeals of Maryland from the decision of the trial
court.” (Emphasis added.)
See also Maryland Rule 8-301(a) (“Appellate review by the Court of Appeals may be
obtained only: (1) bydirect appeal or application for leaveto appeal, where allowed by law
...."). At ora argument before this Court, we raised an interesting tangential issue:
Whether § 21-16(c) of the Code of Public Local Laws of Baltimore City was enacted before
the Court of Specia Appeals was granted jurisdiction over condemnation cases, and
therefore, whether the right to direct appeal actually means direct appeal to this Court or to
the Court of Special Appeals? Any possible jurisdictional problem was cured when this
Court issued its writ of certiorari.
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“1. Whether the Circuit Court could condemn Appellant’ sreal property where
the known contract purchase[r] wasnot timely made aparty to the proceeding?

2. Whether the quick-take statute denies due process where the Appellant was
not permitted to conduct and compl ete discovery?

3. Whether Appellee proved an immediate need for possession by merely
testifying that it was necessary for ‘ bus ness expansion?’

4. Whether Appellee acted in good faith in the condemnation proceeding by

valuing Appellant’ s property at $770,000 when it had actual knowledge of an

existingarm’ slength purchase contract priced at $2,000,000 for only aportion

of the property?

5. Whether Appellee can congtitutionally condemn Appellant’s property for

economic development without proving acarefully consideredor significantly

controlled development plan?

6. Whether the Circuit Court could issue an order under the quick-take statute

thirteen days after the filing of the petition when the statute requires the order

to be entered within seven days?’
Asnoted, the Circuit Court entered itsjudgment in this case prior to our decision in Mayor
and City Council of Baltimore v. Valsamaki, --- Md. ---, --- A.2d -— (2007) (No. 55,
September Term, 2006) (filed Feb. 8, 2007). Therefore, the trial court did not have the
benefit of our recent decision discussing the requirment of ashowing of immediate necessity
by the City for condemnations via quick-take under the Code of Public Local Laws of
BaltimoreCity, 8 21-16. Wereiterate that theCity “ must demonstrate the reasonor reasons
why it is necessary for it to have immediate possession and immediate titleto a particular

property viathe exerciseof aquick-takecondemnation.” Valsamaki,--- Md. at -—, --- A.2d

at --- (No. 55, September Term, 2006) (dlip. op. at 3, filed Feb. 8, 2007). As we discuss
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below, the factual circumstances of the case sub judice do not demonstrate that there was a
sufficient showing by the City that immediate possession of the Properties was necessary.
Therefore, quick-take condemnation was not the proper method for the City’s acquisition of
the Properties. We shall vacate the judgment of the Circuit Court for Baltimore City with
respect to the petition for immediate possession. Additionally, we shall address Mr.
Sapero’ sdue process concernsinregardto thelimited discovery all owabl e under quick-take
condemnationpursuant to § 21-16. With our dispositionof the casein addressing questions

two and three, we need not resolve Mr. Sapero’s other concerns.®

® Though we shall not specifically resolve questionsone, four, five, and six, we shall
briefly comment on them.

Question one presents the issue of whether a known contract purchaser must be
included as a party to acondemnation proceeding in order for condemnation to take place.
We note that the evidence in the record is sparse in indicating that the City had actual
knowledge of a contract purchaser prior to, and at the time of, the initigion of the
condemnation proceedings. The City apparently conducted title searches, the results of
which, generally, would only reveal thetitleholder (Mr. Sapero), not any contract purchaser.
Later, the City did apparently bring a contract purchaser into the action via an amended
complaint.

Question four posits whether the City acted in good faith by valuing Mr. Sapero’s
property at $770,000 when it allegedly had actual knowledge of an existing arm’s length
purchase contract for $2,000,000. While there may be alegitimate question as to the good
faith of the City’ svaluation, because of our disposition of the case, valuation is not anissue
at thistime. Likewise, we need not reach question five, because the City did not satisfy the
basic requirement of showing immediate necessity for quick-take. For a quick-take under
§21-16, the City mug first establish that primafacie showing, aswell ashaving acarefully
considered development plan.

As to question sx, whether the Circuit Court’s failure to comply with specific
statutorily mandated time lines asto the issuance of an order, may or may not be fatal to a
quick-take condemnation action. Though we shall not further discuss this question, we do
notethat thetrid court must comply with the statutesthat governitsactions, especially when

(continued...)
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I. Facts

This case arisesfrom circumstancesvery similar to those in Mayor and City Council
of Baltimore v. Valsamaki, --- Md. ---, --- A.2d --- (2007), supra, our recent decision
concerning quick-take condemnation in Baltimore City. Asin Valsamaki, we are presented
with the City’ sattempt to obtain possession of private property in furtherance of its urban
renewal efforts, specifically in the Charles North Revitalization Area. We described that
planin Valsamaki:

“On October 25, 1982, the Mayor and City Council of Batimore adopted

Ordinance No. 82-799, which established the Charles North Urban Renewal
Plan for the Charles North Revitalization Area!® Ordinance No.

*(...continued)
agovernmental entity is attempting to condemn constitutionally protected property rights.

®“The Baltimore City Code providesthat renewal projectsin BaltimoreCity must be
conducted pursuant to arenewal plan:

‘§ 2-5. Renewal and Conservation Plans.
(a) Project must conform to Plan.
No Renewal Project or Conservation Project shall be undertaken by the
Department of Housing and Community Development except in
accordance with the Renewal or Conservation Plan applicable to the
area in which the project is to be undertaken.
(b) Renewal Plans.
(1) Asused herein a Renewal Plan means a plan, as it exigs from time
to time, for the elimination, correction, or the prevention of the
development or the spread of slums, blight, or deteriorationinanentire
Renewal Area or a portion thereof. When a plan is applicable to less
than an entire Renewal Area, it shall include a description of the
boundaries of the area to which it applies.
(2) The plan shall include aland use map showing the proposed use of
all land within the area to which the plan is applicable, including the
location, character, and extent of the proposed public and private

(continued...)
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82-799 sets forth the goas and objectives of the Charles North Urban
Renewal Plan asfollows:
‘The basic goal of thisUrban Renewal Plan isthe revitalization
of the Charles/North areain order to create a unique mixed-use
neighborhood with enhanced viability, stability, attractiveness,
and convenience for residents of the surrounding areaand of the
City as awhole. The objectives of this Plan include:
a. protecting existing residential neighborhoods;
b. establishing a positive and identifiable image for
the Charles/North Area compatible with the
surrounding residential areas;

C. accommodating the expansion of existing retail
small business;

d. promoting new retail businessactivity inthe area;

e. establishing and enforcing uniform

comprehensive design and rehabilitation
standards that will enhance the physical

®(...continued)

ownership.
(3) The plan shall be sufficiently complete to define such land or
property acquisition, acquisition of interests therein, demolition and
removal of structures, disposition of land or property or interests
therein, improvements, and programs of renovation or rehabilitation
and conservation, and activities to effect substantial environmental
change, as may be proposed to be undertaken or carried out in the area
to which the plan is applicable; and the plan shall include a statement
of the methods and standards under which the same is to be
accomplished and the necessary controlsto be applied in order to effect
rehabilitation and conservation by owners of existing properties.
(4) The plan shall set out zoning changes, if any.
(5) Theplanalso shall indicate the nature of therestrictions, conditions,
or covenants, if any, which are to be incorporatedin deeds or contracts
for the sale, lease, use or redevelopment of land or property within the
area to which the plan is applicable.
(6) In addition, the plan shall state the reasons for the various
provisions which it contains.’

Baltimore City Code, Art. 13, 8 2-5 (2006) .” Valsamaki, --- Md. at --- n.5, --- A.2d at ---

n.5 (No. 55, September Term, 2006) (slip. op. a 3-4 n.5, filed Feb. 8, 2007).
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h.

The Property [inthe case sub judice, 1701-1709 North CharlesStreet and 22-
24 East Lanvale Streef] islocated within the boundaries of the CharlesNorth
Revitalization Area. In June 2004, theMayor and City Council of Baltimore
amended the CharlesNorth Urban Renewal Plan by Baltimore City Ordinance
No. 04-695, which specifically authorized the acquisition of the subject
Property ‘ by purchase or by condemnation, for urban renewal purposes. . . .

Valsamaki, --- Md. at
filed Feb. 8, 2007).

The Charles North Urban Renewal Plan has been in existence since October 1982

Had the City filed an action for regular condemnation when first authorized to do so,

environment of the business area through private
investment;

bringing about ageneral physical improvement of
the area through coordinated public
improvements;

providing a pleasant environment for the staging
of year-round promotional activities and events;
and

removing blighting influences and creating
development lots for commercial uses.’

and, from June 2004 onward, the City has been specifically authorized by Ordinance No. 04-
695 to acquire the subject Properties. Nonetheless, asin Valsamaki, the City did not act on
its authority for well over ayear. Apparently the City attempted to negotiate the purchase
of the Properties and when it could not reach an agreeabl e purchase pricewith Mr. Sapero,

it moved forward with quick-take condemnation.

there would have been morethan 19 months prior to the decision of the trial court during
which Mr. Sapero would have had a more complete opportunity to litigate (utilizing

discovery) and thus properly present defenses — which a property owner is entitled to do.
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Throughout a period of time that general condemnation litigation is going forward,
governmental entities may continueto negotiate with property ownea's. Theprimary result
of the practicein the instant case (asin Valsamaki) — whereby the City waits amost ayear
and a half, then attempts to acquire property viathe quick-take procedure —is that the City
effectively forecloses theability of private property ownersto fully litigate. Inthe absence
of atrue exigency, or an emergency such asan immediae need to alleviate dangerous or
unhealthy conditions, the use of quick-take should always be subject to close scrutiny asto
the purpose for its use It should not be used solely as a litigation tactic. It must not be
forgotten that private property rights are fundamental constitutional rights under both the
Federal and State Constitutions.

On December 8, 2005, the City filedin the Circuit Court for BaltimoreCity apetition
for condemnation andthen apetition for immediate possession of and titleto the Properties.
The City’ s petition for condemnation stated that:

“It is necessary for the [City] to acquirethe fee simple interest in and

to the property known as 1701-1709 [N.] Charles Street and 22-24 [E.]

Lanvale Street, in Batimore City, State of Maryland . . . together with

improvements thereupon, and al the rights, ways, waters, easements,

privileges, advantages and appurtenances thereto belonging or in anywise
appertaining.”
The petition for condemnaion further provided that “[t]his property will be used for
redevelopment purposes, namely in the North Charles Project area.”

The City’ s subsequent petition for immediate possession and title stated: “That it is

necessary for Petitioner to acquire immediate possession and title to the said property
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interests as appears from the affidavit of William N. Burgee, Director of Property
Acquisitionand Relocation, Department of Housing and Community Devel opment, attached
hereto and prayed to betaken asapart hereof.” Theattached affidavit of William N. Burgee
stated, inrelevant part, only that “[t]hese properties. . . must bein possession of the Mayor
and City Council of Baltimore at the earliest possible time in order to assist in a business
expansion in the area.” Again, asin Valsamaki, there was no attempt in the affidavit to
specify the immediacy of the necessity other than the general statement that the Properties
were needed “at the earliest possible time in order to assist in a business expansion in the
area.” [Emphasis added]. The City, in the afidavit, provided no reason “why” any such
business expansion necessitated the immediate acquisition of the Properties.

After the Circuit Court granted the City’s petitions on December 21, 2005, Mr.
Sapero timely filed an answer in which he among asserting other defenses, (1) denied that
the City had theright or power to condemn thetitleto, and take possession of, the Properties
and (2) attacked the constitutionality of the City s petition for condemnation. On February
24, 2006, Mr. Sapero served discovery on the City consisting of interrogatories, a request
for production of documents, and arequest for admissions.” Thereafter, on March 10, 2006,
theCity filed an amended petition, adding Victor Cheswick, Jr., contract purchaser for 1701-

1709 North Charles Street, as an additional defendant.

" Asfar asthe Court hasbeen inf ormed, the City has never answered interrogatories,
provided documents, or made (or rejected) the requested admissions.
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After severa postponements at least one of which was requested by the City, and
morethan threemonths &ter theCity filed itsquick-take petition, and almost twoyears after
it had authority to condemn the Properties, a quick-take hearing® was held on March 20,
2006, in the Circuit Court for Baltimore City. Thiswas 20-21 months after the City could
haveinitiated condemnation but only three monthsand several daysafter it actually did. The
trial court first addressed Mr. Sgpero’ srequestfor acontinuance based upon the fact thatthe
contract purchaser (Mr. Cheswick) —anamed party from the second amended complaint —
wasnot present at thehearing. After hearing argumentsfromtheparties' respectivecounsel,
the trial court, that had granted a continuance to the City on the basis that one of its
witnesses was not available, found that a continuance was not hecessary in respect to the
property owner’ srequest and also denied Mr. Sgpero’sord motion tovacate. Specifically,
thetrial court stated:

“The court does not believeit’ s appropriate to continue this proceeding, or to

vacate that order simply because of the addition of Victor Cheswick to these
proceedings that occurred sometime last week.

“That isthisissue of thetiming of these proceedingsis adelicate one.
Now, clearly Mr. Sapero asthelegal owner of the property, thereisno dispute
astothat. Hehasfiled thismotion, he asked thiscourtfor ahearing. That has
been addressed, and quite frankly, there has been more than ample time to
address the procedural and substantive issues that are subject to this court’s

® A hearing in respect to valuation normally is held at a later time, during which a
property owner may choose to have ajury determine valuation. In regular condemnation
actions, the property owner could also continue to challenge the “public use” aspect of the
proposed condemnation during that period through the useof discovery, expert witnesses,
factual witnesses, cross-examination, and the like.
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review.

“So for those reasons, the court is going to deny the motion for
continuance at this time, deny the ord motion to vacae the court’ sorder of
December 21, 2005, and go forward with ahearing on both the procedural and
substantive issues raised in the motion to vacate, as well as any other
proceedings that counsel wish this court to entertain.”

After further argument by the parties as to how thehearing should proceed, thetrial
court stated:

“Beforethe court is a preliminary matter that defendant’ s counsel raises with
regard to the scope of this proceeding today.

“Itisargued by thedefendant that the court should not go f orward with
a hearing on the fundamental issue of the due process and constitutional
challenges to the city’s authority to take by quick take the property of the
defendant.

“Itis argued that the defendant should have the opportunity to conduct
reasonable discovery on the criticalissues that are raised in this proceeding.

“Thecity maintai nsthatthe defendants have had morethan ampletime,
moretimethan typically afforded under the critical statute, Section 21-16C of
the Code of Public Local Lawsof Baltimore City. Thecity further arguesthat
the whole purpose in a quidk take proceeding is to provide title [to] the
condemning authority so that it can go forward with a project.

“The court must start and end the analysiswith Section 21-16C, which
according to the defendant’ s argument, the court should not apply the time
frame, because they are discretionary and not mandatory.

“While I am empathetic to the reasonable concerns voiced by the
defendant in terms of the time frame, that time frame is mandatory as
established by the Code of Public Local Laws under Section 21-16. It
provides|that] thecourt shall, notshould, [] schedulea hearingwithin15 days
of the filing of an answer, which hearing shall be only for the purpose of
contesting theright and power of the city to condemn thetitletothe property.

“That in this court’s view is controlling, and therefore in light of the
fact that in this case an answer and motion to vacate was filed on January 5
and an appropriate response in opposition was filed on February 15, we sit
here today on March 20th really more than two months after the motion to
vacate and the answer was filed by the defendant.
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“That is significantly more time than even alowed by 21-16. So
because of the plain meaning of 21-16, which I do understand andwill say it’s
very constricting in terms of time, the court must apply the time frame under
that section of the Code of Public Local Laws.

“So at this point, the court will go forward with the hearing on the
defendant’ s motion to vacate, and as well on the issue of the constitutional
Issue asto the propriety of the taking itself.” [Emphasis added.]

Thetrial court then denied Mr. Sapero’s motion to vacate, stating:

“In short, [although] it does seem in part unfair that the time frame is
so stringent and so rigorous. | do not find on the arguments presented that
that time frame established by the Code of Public Law is unconstitutional.

“Nevertheless, thereisthissubstantiveissue included in the motion to
vacate. The court will address by way of a hearing in the context of whether
or not the city can demonstrate that the public interest requires that the city
have immedi ate possession of the property.

“So for those reasons the court will deny the motion to vacate, and Il
pass the written order this evening reflecting denial of the motion on
procedural grounds only, not on the substantive issue created in the third
argument.” [Emphasis added.]®

TheCity called twowitnessesin support of itsarguments: Mr. Paul Dombrowski (the
Director of Planning and Design for the Baltimore Development Corporaion and aso the
Project Manager for the Charles North area) and M.J. “Jay’ Brodie (President of the
BaltimoreDevelopment Corporation). The City first questionedMr. Dombrowski inregard

to the amount tendered by the City for the property known as the Chesapeake Restaurant.

° The portions of thetrial court’s rulings we have emphasized above clearly indicate
that it fully understood the extreme restrictions Baltimore City’s practices placed on a
property owner’ s ability to utilize discovery in the process of presenting adefense, and that
it had serious concernsin respect to thefairness of the practice. It felt, however, inthe pre-
Valsamaki era, that it had no choice but to rule asitdid. In other words, it recognized the
Issue, but at that time felt it lacked the power to correct the problem.
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Mr. Dombrowski only testified on the subject of valuaion — he provided notestimony asto
the existence of any exigency or emergency, or any othe reason why the acquisition of the
Propertieswasimmediately necessary. TheCity next calledMr. Brodie. Mr. Saperoinitialy
objected, asking that a continuing objection be placed in the record due to the lack of
discovery in the proceedings and his resulting inability to depose Mr. Brodie prior to the
hearing. The trial court overruled his objection, but acquiesced in his request that it be
continuing.

On direct examination, the City asked Mr. Brodie whether it was necessary to enact
Ordinance No. 82-799 and Ordinance No. 04-695 in the Charles North area. Specifically,
the question was phrased, “. . . wasit hecessary to enact an urban renewal ordinancein this
geographic area?’ After an objection was made by Mr. Sapero, and overruled, Mr. Brodie
responded:

“WEell, the basic reasons are the areahas had some structuresthat were
vacant for many years. The Chesapeakeisacasein point. That isthey were

not contributing to business activities.

“In some cases, but not al, the buildings were not maintained well.

There have been empty buildings for along time, some are deteriorated, the

buildings. ...

“The northwest corner of North and Charles might be indicative of

some of the deteriorating conditions. Soitisamixed bag of buildings, some

maintained better on the outside than others.

“Wedointhisarea, in the Charles North area as we always do, have

considered in consultation with residence groups and community
associations. . . .

“...Soinour view asthe Baltimore Development Corporation, we proposed
to the City Council amendment five[Ordinance No. 04-695] inthelast several
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years, which would call for the city’ sacquisition of certain properties so that
they could be assembled, and go back to the area | quoted, number H [see
Ordinance No. 82-799A.2.h, supra], creating devdopment lots for
commercia uses. That was part of our intention.”

The City then asked Mr. Brodie: “[W]hy is the subject property at 1701-9 North Charles
Street necessary for the urban renewal of the subject area?’ After thetrial court overruled
another objection by Mr. Sapero, Mr. Brodie responded:

“Weéll, | quoted from the ordinance so as not to be spontaneous about
it. The assemblage of properties for new commercid uses, particularly the
Chesapeake Restaurant, the parking lot behind it, which is not owned by Mr.
Sapero, but by others, and that we as part of the plan approved by the
Planning Commission and the City Council.

“It was one of several properties, you see them here, a series of
properties behind the Chesapeake and its groupings on the southwest corner
of the intersection of North and Charles, and the northeast comer. The
proposal in the plan was for the city to acquire those properties, to run a
competitiveprocess to select a devel oper to elther renovate or acombinaion
of renovate and new construction.”

After describing theprocess which the City goesthrough when soliciting developers
for projects such as the Charles North area, the City asked Mr. Brodie whether any
developers had been selected for this particular project. Again, Mr. Sapero’ s objection was
overruled,and Mr. Brodieresponded: “ Thecity received three proposals.” Further response

wasstricken fromtherecord upon thesustaining of Mr. Sgpero’ sadditiond objection.”® The

2 The relevant colloquy occurred as follows:
“[City’s Counsel]: Were any developers selected for this project?
[Mr. Sapero’s Counsd]: Objection.
Judge: Overruled. You may answer.
Mr. Brodie: The city received three proposals. Asapoint of fact, we
(continued...)
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City then concluded its questioning of Mr. Brodie. Mr. Sgpero declined to cross-examine
Mr. Brodie dueto hisinability to conduct discovery. At no pointinthe questioning did Mr.
Brodie testify to the existence of any exigency or emergency or otherwise state why it was
necessary for the City to obtain immediate possession of the Properties.

On March 30, 2006, Mr. Sapero filed amotion to alter or amend judgment. On May
2, 2006, the Circuit Court denied that motion. Thereafter, Mr. Sapero noted adirect appeal

to this Couirt.

19(...continued)

wrote Mr. Sapero so that there would be no question that we were performing
the request for proposal process so that if he chose, would have the
opportunity to submit aproposal. Hedidn't do so.

[Mr. Sapero’sCounsel]: Objection,movetostrike Beyond thescope.

Judge: And I'll grant the motion. |I'm going to sustain it. The city
received three proposals.

Mr. Brodie: The city received three proposals.

[City’s Counsdl]: Yes.

Mr. Brodie: | just was making the point that one of those proposals
was not from Mr. Sapero. Thecity convened an advisory panel, considered
the three proposds, selected -

[Mr. Sapero’s Counsd]: Objection -

Judge: I’m going to sustain the objection. [City’s Counsel], you can
certainly follow up on that if you chose.

[City’s Counsel]: Thank you. Court’sindulgence, please.

Judge: Yes, dir.

[City’s Counsel]: That’sit, Your Honor.”

The City did not dicit any further testimony from Mr. Brodie, thus, the only admissible
evidence from this portion of the direct examination was that the City had “received three
proposals.”

-15-



II. Standard of Review

Thiscasewastriedin the Circuit Court without ajury; therefore, wereview it on both
thelaw and the evidence. Md. Rule 8-131(c); Banks v. Pusey, 393 Md. 688, 697, 904 A.2d
448, 453 (2006). Wewill not set asidethejudgment of thetrial court onthe evidence unless
“clearly erroneous,” and in our review “will give due regard to the opportunity of the trial
court to judge the credibility of thewitnesses.” Md. Rule8-131(c); Banks, 393 Md. at 697,
904 A.2d at 453. Thetrial court’s conclusions of law, however, are not entitled to such
deference. “When the trial court's order ‘involves an interpretation and applicaion of
Maryland statutory and case law, our Court must determine whether the lower court’s
conclusionsarelegally correct under ade novo standard of review.”” Nesbit v. GEICO, 382
Md. 65, 72, 854 A.2d 879, 883 (2004) (quoting Walter v. Gunter, 367 Md. 386, 392, 788
A.2d 609, 612 (2002)).

III. Discussion

We shall addresstheissuesin reverse order, first turning to Mr. Sapero’ s contention
that the City did not provide sufficient evidence of immediate necessity for quick-take
condemnation. Then, we shall address Mr. Sapero’ s due process concerns.

A. Immediate Necessity - Quick-Take

The Code of Public L ocal Laws of Baltimore City, § 21-16, istitled “‘ Quick-take’

condemnation — in general,” and states in subsection (a), titled “Petition for Immediate

Taking,” that:
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“Whenever any proceedingsare instituted under Title 12 of the Real Property
Article of Public General Laws of the State of Maryland or by the Mayor and
City Council of Baltimore for the acquisition of any property for any public
purposewhatsoever, theMayorand City Council of Baltimore, simultaneously
with thefiling of said proceedingsor at any time thereafter, may filea Petition
under oath stating that it is necessary for the City to have immediate
possession of, or immediate title to and possession of , said property, and the
reasons therefore.”

§ 21-16(a) (emphasis added). Sedtion 21-16(c) requires that the City, in a peition for
immediate possession of and titleto property, state under oah thereasonswhy itisnecessary
for the City to have immediate possesson of the property. A property owner is entitled to
challenge the vaidity and sufficiency of those reasons or the requirement would be no
requirementat all. Moreover, the statute placesthe issue beforethe courts. If thetrial court
issatisfied that thereisanimmediate need, it may thengrant immediate possessionif it feels
it is required in the public's interest: “If it appears from a Petition for Immediate
Possession, with or without supporting affidavitsor sworntestimony, tha thepublicinterest
requiresthe City to haveimmediate possession of said property ....” §21-16(d) (emphasis
added). In Valsamaki, we distinguished such quick-take condemnation actionsfrom regul ar
condemnation actions:

“Inthe case of regular condemnation, oncethe City establishes at |east
aminimal level of public use or purpose, judicia review may be thereafter
limited to determining that the agency’ sdecisionisnot so oppressive, arbitrary
or unreasonable as to suggest bad faith; that, however, is not the case in
assessing immediacy in a quick-take condemnation action in Baltimore City
under 8 21-16. Rather, the court must also determine whether there is a
necessity to justify an immediate taking and, in that determination, must be

able to assess the reasons for the immediacy. Section 21-16 expressly
requires the City t0 state reasons relating to immediacy, thus the City has the
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burden not only to present aprima facie case of public use, but, additiond ly,

In a quick-takeaction, the burden to establish the necessity for an immediate

taking.”

Valsamaki, --- Md. at ---, --- A.2d at --- (No. 55, September Term, 2006) (slip. op. at 30-31,
filed Feb. 8, 2007).

Concerningtheimmediate necessity for quick-takecondemnation, Mr. Sapero asserts
that 8 21-16 “specifically require[s] that some justifiable, readily apparent and irrefutable
evidence [must] exist that ataking is necessary, not just a bald assertion that a necessary
reasonexists.” Andfurthermore, that “[ t]he quick-takelaw’ splain languageinitially places
the burden of proof upon the Petitioner requesting immediate possession, that is, [the City],
to provide reasons for the necessity for immediate possession, not just some genera
assertionsthat areason exists.” We agree with the gist of Mr. Sapero’ s contentions. They
are in accord with our decision in Valsamaki, --- Md. ---, --- A.2d --- (No. 55, September
Term, 2006) (filed Feb. 8, 2007).

The City, however, while acknowledging that it has the burden to prove immediate
necessity in order to proceed with quick-take condemnation, arguesthat the case sub judice
isdistinguishable from Valsamaki. Specifically, the City states:

“Inthe Valsamaki casethe court found that the City had not demonstrated the

reason or reason(s) why it was necessary for it to have immediate possession

and immediate title to a particular property viathe exercise of quick take

condemnation.

“Inthis case not only did the City providean affidavit stating the need
for the property as ‘business expansion’, but both Mr. Paul Dombrowski,

Planner and Mr. M. Jay Brodie, President of Baltimore Development
Corporation (‘BDC’) testified at the hearing before Judge Berger on March
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20, 2006.”

We do not find the City’s arguments to be persuasive.

The affidavit in the case sub judice stated only that the Properties “must be in
possession of the Mayor and City Council of Baltimore at the earliest possibletimein order
to assist in a business expansion in the area.” [Emphasisadded]. That languageisidentical
to the affidavit language in Valsamaki, which we found to be inadequate in demonstrating
necessity for an immediate taking. --- Md. at ---, --- A.2d --- (No. 55, September Term,
2006) (slip. op. at 33, filed Feb. 8, 2007). Discussing the relevant petitionsin Valsamaki,
which, we reiterate — with the exception of the property addresses — utilized language
virtually identical to the petitions in the case sub judice, we stated:

“Section 21-16(a) specifically providesthat the City must show the necessity
for an immediate taking. The City’s petitions evince a dearth of any specific
evidence showing anecessity for theimmediate possessionof the Property via
guick-take condemnation as opposed to a regular condemnation. In the
petition for condemnation, the City simply stated that: ‘ This property will be
used for redevelopment purposes, namely in the Charles North Project
area.’ ™ Thepetitionf or immediate possession andtitlereferenced an attached
affidavit which provided only a condusory and general statement that: ‘ The
property . . . must bein possession of the [City] at the earliesttime possiblein
order to assist in a business expansion in the area.’ [Emphasis added]. . . .
“The record does not demonstrate sufficient evidence to support a
finding that the City is entitled to immediate possession of the Property. As
stated supra, the affidavit atached to the petition for immediate possession
and title only provides that immediate possession is necessary ‘in order to

|t appearstha the City made atypographical error in its petitionfor condemnation
(and the amended versions) in theindant case. Those petitionsstated that: “This property
will be used for redevelopment purposes; namely in the North Charles Project area.” We
assume that the City intended to refer to the “ Charles North Project area.”
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assist in a business expansion inthe area’ This gatement, in and of itself,

while perhaps sufficient to justify regular condemnation, does not justify a

quick-take condemnation. Cf. Free State,*® supra (Where affidavit showed

necessity for public safety).”
Valsamaki, --- Md. at ---, --- A.2d at --- (No. 55, September Term, 2006) (dip. op. at 32-33,
filed Feb. 8, 2007).

The City stresses that the testimony of Mr. Dombrowski and Mr. Brodie, supra,
provides further indication of the necessity for the immediate acquisition of the Properties.
In particular, the City points out that, unlike the situation in Valsamaki, in the case sub
Jjudice, Mr. Brodietestified that three proposal sfor theredevel opment of the Properties had
already been received by the City. Asindicated supra, however, Mr. Dombrowski did not
testify at all asto the necessity for the City' s immediate possession of the Properties And
Mr. Brodiedid not testify to anything other than what Ordinance No. 82-799 and Ordinance
No. 04-695 outlined, “[w]ell, I quoted from theordinance so as not to be spontaneous about
it[,]” and to the fact that three proposals had been received, “[t]he city received three
proposals.” As stated supra, further response was stricken from the record upon the
sustaining of Mr. Sapero’s additional objection. The admitted testimony is insufficient to
show thereason or reasonswhy it isnecessary for the City to have immediate possesson of

the Properties in the case sub judice.

The City argues that Mr. Sapero’'s objections kept “ goecific information about the

2 Free State Realty Co., Inc. v. City of Baltimore, 279 Md. 550, 369 A.2d 1030
(1977).
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RFP [Requests for Proposds] and the plan the City contemplated out of therecord’** and
that Mr. Sapero, by declining to cross-examine Mr. Brodie, curtailed evidence that Mr.
Brodie would have given in support of the necessity for the immediate t&king. The City
states that “[i]t is specious of [Mr. Sapero] to assert now that there was no immediate
necessity for the City’ staking.” Wedo not believe that hisargumentis specious. The City
hasthe burden under § 21-16 to show the necessity for theimmediate possession of property
via quick-take condemnation. Thereisareasonfor this. Quick-take condemnation results
inadeprivation of theconstitutionally protected right to property without the more complete
due process protections available in aregular condemnation action.

In the case of such limited proceedings, it is the City’s responsibility to provide

evidence of the actual exigency or emergency for such an immediate taking. The City is

¥ In aresponse to Mr. Sapero’s Motion to Establish Hearing Date and Procedures,
filed by the City on March 10, 2006, (just 10 days before the hearing) the City stated in that
response, unsupported by an affidavit, that:

“The nature of a quick-take proceeding is that the condemning
authority isin need of the property at the earliest possible time in order to
assembletherequired development ‘footprint’. The City hasalready awarded
this project to a developer, but the developer will not sign an Exdusive
Negotiating Privilege[whatever that is], and theplan cannot proceed, until the
Issue of title has been resolved.”

These alleged factswerenever admitted into evidence. Moreover, this statement, especially
given the extended period during which regular condemnation could hav e occurred, would
not in any event, in and of itself, sufficiently support the immediate necessity required by §
21-16(d) to be showninthe* Petition for Immediate Possession.” Additionally, becausethis
was a quick-take, Mr. Sapero did not have the opportunity to take the deposition of any
potential witnesses, including the unidentified developer and Mr. Brodie, or conduct any
other discovery.
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arguing that its inability to effectively elicit testimony from its own witnesses — testimony
necessary to support its case —justifies afinding of immediate necessity. Thisargumentis
unavailing. It isthe responsibility of aparticular party to establish evidence in support of
its own argument. The City failed to do that here. The fact that Mr. Sapero objected to
guestions posed by the City and to the tegimony of the City's witnesses and that such
objections were sustained, is part and parcel of litigation. Moreover, because of the time
constraints of quick-take actions, discovery was effectively curtailed for Mr. Sapero. His
objectionswere based on the fact that the type of process chosen by the City deprived him
of an opportunity to fully litigate the issues upon which the City’ s witnesses were about to
testify. The City’ schoice of procedures created the problem, not Mr. Sapero’ s obj ections.
Furthermore, thereis no requirement that a party must cross-examine awitness. It was Mr.
Sapero’ sright to decline to question the witnesses, especiallyin light of the effective denial
of discovery caused by the City’ schoice of action.

The City, citing toJohnson v. Consolidated Gas, Elec. Light & Power Co., 187 Md.
454, 462-63, 50 A.2d 918, 922-23 (1947), also argues that “[t]he necessity for the taking
does not have to be absolute; all that is required is that it be reasonable under the
circumstances.” Specifically, the City statesthat Johnson holdsthat “[u]nlessthediscretion
of the condemning agency as to reasonable necessity is wrongfully, arbitrarily, or
oppressively exercised, that discretion cannot be controlled or reviewed by the Court.” 187

Md. at 463, 50 A.2d at 923 (citing Beall v. Redmiles, 176 Md. 677,681, 6 A.2d 551, 553
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(1939)). These arguments in relation to Johnson, however, are inapposite to the case at
hand. The Courtin Johnson addressed an instance of regular condemnation for theright-of -
way for electric light and power lines, as well as transmission towers, across a piece of
private property in Baltimore County. 187 Md. at 457,50 A.2d at 919. The casedid not
involve quick-take condemnation in Baltimore City under § 21-16, which requiresaprima
facie showing of immediate necessity significantlydifferent thantha referredto inJohnson.
Under aregular condemnation action, reasonabl e necessity for the condemnation itself may
(or may not) besufficient, but 8 21-16 specificallyrequiresfor quick-take condemnation that
the City demonstrate the reason or reasonswhy it isnecessaryfor the City to haveimmediate
possession of and immediate title to property. The necessity for immediecy relaes to the
actual existence of an exigency or emergency and such necessity for immediate possession
in quick-take actionsis different and more demanding than the necessity for condemnation
In general.

Two instances in which we have found such necessity for immediate possession
occurred in Free State Realty Co., Inc. v. Mayor and City Council of Baltimore, 279 Md.
550, 369 A.2d 1030 (1977) and Segall v. Mayor and City Council of Baltimore, 273 Md.
647, 331 A.2d 298 (1975) (per curiam).** In both cases, the affidavits presented evidence

showing the aleged necessity for the City’s immediate possession of the properties in

1 This was a one paragraph opinion that, though it found the City’s “hold-out”
reasons sufficient, did not fully examine the process.
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question. In Free State, the Court addressed whether a severely deteriorated building could
be condemned via quick-take. The affidavit attached to the petition for immediate
possession stated that:

“[T]he dwelling . . . ‘“hgd] deteriorated to such extent as to constitute a

serious and growing menace to the public health, safety and welfare,” which

was ‘likely to continue to deteriorate unless corrected, and [that] such

continued deterioration m[ight] contribute to the blighting or deterioration of

the immediately surrounding area thereto.” It further recited that the owner

had ‘failed to correct the deterioration thereof as evidenced by the violation

notice[s| attached . .. ."”
279 Md. at 552, 369 A .2d at 1031 (emphasisadded). The Court found that, based upon the
evidenceintheaffidavit, theproperty constituted animmediate seriousand growing menace
to public health, safety, and welfare. /d. Thereisnofindinginthe case sub judice, nor facts
presented, of a serious and growing menace to public health, safety, and welfare.

In Segall, the Court found that the affidavit showed that all of the other propertiesin
the development area had been acquired and that the sale of the entire site could not be

completed until that last property had been acquired, i.e., a“hold-out” situation may have

existed.”® 273 Md. at 648, 331 A.2d at 298-99. Specifically, the one paragraph opinion of

*In Valsamaki, we described the “hold-out” situation:

“During property assemblages, whether private or public, one or more
property owners resist selling, wanting to be the last owner of a parcel or
among thelast, in order to be able to demand higher pricesfor their property
because they are holding up a large project. In private acquisitions a
purchaser’s options in dealing with hold-outs are limited. In public
acquisitions, the condemnation process — even quick-take actions — are
available to address the situation.”

(continued...)
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the Segall Court stated, in relevant part, that:

“Thebasis of the[] claim isthe requirement of Code of Public Local Laws of

Baltimore City (1969) § 21-16(a) as amended by Chapter 420, Acts of 1972,

that a petition for immediate possession state ‘the reasons therefor.” [The

appellants] say the City falledto comply. The short answer to this contention

isthat the City’ s peition referred to an attached affidavit. That affidavit said

‘[t]hat all other property interests in the ten disposition lot areas aforesaid

ha[d] been acquired, and demolition and sale of theentire siteareas [could]

not be completed until possession and title of the subject property interest

[were] granted to the City.” This complied with the statute. For this reason

we have not addressed ourselves to the City’ s motion to dismiss the appeal.”

Segall, 273 Md. at 648, 331 A.2d at 298-99.

Unlike Free State and Segall, the instant case does not present the Court with
sufficient evidence to justify quick-take condemnation under § 21-16. The affidavit only
stated that the Properties were needed “at the earliest possible time in order to assist in a
businessexpansionin thearea,” which, wedeemto be an insufficient indication of necessity
for immediate possession. See Valsamaki, supra. Furthermore, although Mr. Brodie
testified that three proposal's had been received for the redevel opment of the Properties(or
at least the Chesapeake Restaurant property), there was no specific evidence, or any

evidence, admitted by affidavit or otherwise, of aneed for the use of quick-takeor even a

specific plan for the Properties introduced beyond that basic statement.*® There certainly

13(_..continued)
---Md. at --- n.18,--- A.2d at --- n.18 (No. 55, September Term, 2006) (slip. op. at 34 n.18,
filed Feb. 8, 2007).

'® There are some copies of architectural renderings present in the record, but there
was not any discussion at the hearing of any pecific, particularized plan for the
(continued...)
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was no evidence presented that quick-take was necessary for the public's health, safety, or
immediate welfare, and it was not asserted by admitted evidence that Mr. Sapero was a
“hold-out” of any sort. In fact, the City had the power to initiate condemnaion for
approximately ayear and ahalf and chose to wait, apparently until the last minute, and then
decided to make use of atypeof action that curtailed theproperty owne’ s ability to present
adefense. Based upon this lack of evidence for the necessity of the City’ simmediate, i.e.,
guick-take possession of the Properties, especiadly in light of our recent holding in
Valsamaki, we hold that the Circuit Court erred in granting the City’s petition for the
immedi ate taking.*’

We now turn to address the due process concerns which arise from quick-take
condemnation under § 21-16.

IV. Due Process
“Theright to privateproperty, and the protection of that right, isabedrock principle

of our constitutional republic.” Valsamaki,--- Md. at ---, --- A.2d at --- (No. 55, September

18(...continued)
redevel opment of the Properties beyond that evident from Ordinance No. 82-799.

" Our decision relates to the petition for immediate possesson filed in the present
case. Thepetitionfor regular condemnation remainsin place. The City may proceed under
it, affording to appellant the discovery to which heisentitled. If, & afuture point in time,
the City believesit can properly establish aneed for animmediate taking, it may file another
petition for immediate taking — so long as appellant has a sufficient opportunity to conduct
discovery. Evenin truly exigent or emergency situations (which the present case is not),
great efforts should be made to alow a property owner to fully conduct a defense prior to
the loss of possession and title.
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Term, 2006) (slip. op. at 17, filed Feb. 8, 2007). That right to private property is a
fundamental right provided by both the Federal Bill of Rightsand theMaryland Declaration
of Rights and cannot be taken without due processof law. The Fifth Amendment of the
United States Condtitution providesthat, “No person shdl be. . . deprived of life, liberty,
or property, without due process of law; nor shall private property be taken for public use,
without just compensation.” U.S. Const. amend. V (emphasis added). The Fifth
Amendmentismade applicabl eto the States by the Fourteenth Amendment, which provides
that, “ nor shall any State deprive any person of life, liberty, or property, without due process
of law . . ..” U.S. Const. amend. XIV (emphasis added); Chicago, B. & Q.R. Co. v.
Chicago, 166 U.S. 226, 239, 17 S. Ct. 581, 585,41 L. Ed. 979 (1897); King v. State Roads
Comm’n, 298 Md. 80, 83, 467 A.2d 1032, 1033-34 (1983). Theimportance and security of
private property rights has been extant since the earliest days of the development of this
country and is of no lessimportancetoday. Kelo v. City of New London, Connecticut, 545
U.S.469, ,125S. Ct. 2655,2673,162 L. Ed. 2d 439 (2005) (O’ Connor, J., dissenting);
Wilkinson v. Leland, 2 Pet. 627,657, 7 L. Ed. 542 (1829); Calder v. Bull, 3 Dall. 386, 388-
89,1L.Ed. 648 (1798); Valsamaki, --- Md. at ---, --- A.2d at --- (No. 55, September Term,
2006) (slip. op. at 17-18, filed Feb. 8, 2007); 1 Records of the Federal Convention of 1787,
p. 302 (M. Farrand ed. 1934) (Alexander Hamilton described “the security of Property” as
one of the “great obj[ects] of Gov[ernment].”).

Maryland' s Constitution provides, in Article 24 of the Declaration of Rights. “That
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no man ought to be taken or imprisoned or dissazed of hisfreehold, liberties or privileges,
or outlawed, or exiled, or, in any manner, destroyed, or deprived of his life, liberty or
property, but by the judgment of his peers, or by the Law of the land.” Md. Const.
Declaration of Rightsart. 24 (emphasis added). Theterm “Law of theland,” derived from
the Magna Carta, is generally considered to be synonymous with the term* due process of
thelaw” asused in the Fifth and Fourteenth Amendmentsto the federal Constitution. In re
Katherine C., 390 Md. 554, 572 n.21, 890 A .2d 295, 305 n.21 (2006); Crawford v. State,
285 Md. 431, 451 n.3, 404 A.2d 244, 254 n.3 (1979); Horace Mann League v. Board, 242
Md. 645, 685, 220 A.2d 51, 73 (1966); Oursler v. Tawes, 178 Md. 471, 483, 13 A.2d 763,
768 (1940); Baltimore Belt R. Co. v. Baltzell, 75 Md. 94, 99, 23 A. 74 (1891) (*' The law of
theland’ and ‘ due process of law’ as here used, it can hardly be necessary to say, mean the
same thing.”); Wright v. Wright’s Lessee, 2 Md. 429, 452 (1852). See also Article I,
section 40 of the Maryland Constitution.

Section 21-16(c) of the Code of Public Local Laws of Baltimore City outlines the
procedural processfor quick-take condemnation actionsin Baltimore City. Titled“Vesting
of title and possession,” it states that:

“In cases where the City files a Petition for Immediate Taking of title and

possession to the said property in fee simple absolute or such lesser estate or

interest asis specified in the Petition, title thereto shall irrevocably vestin the

Mayor and City Council of Baltimore ten days after personal service of the

Petition upon each and every Def endant or, if the Defendants or any of them

shall file an answer to the Petition within the said ten day period alleging that

the City does not have theright or power to condemn title to the property, then
on the date of thetrial court’sdecision or on the date of decision in any appeal
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from the trial court.

“In the event the Defendants or any of them should file an answer, the court
shall schedule a hearing within fifteen days of the date of the filing of an
answer, which hearing shall be only for the purpose of contesting the right or
power of the City to condemn titleto the property. Thetrial courtshall render
its decision within fifteen days from the final day of said hearing. The City or
the Defendants or any of them shall have an immediate right of appeal to the
Court of Appeals of Maryland from the decision of the trial court.
“Possession shall vest in the Mayor and City Council of Baltimore
simultaneously with the vesting of title, except when the City has taken
possession previously under subsection (d) of this section.

8 21-16(c). Aswe stated in Valsamaki, the procedural timing of the quick-take process
under 8§ 21-16(c) severely limits a party’ s ability to obtan any discovery prior to ataking:

“Section 21-16(c) of thePublic Local Lawsof Baltimore City provides
that anindividual hasten days after being served with apetition for immediate
taking of possession and title to property to file an answer challenging the
City’sright or power to condemn. In that event, the court must schedule a
hearing within fifteen days of the dae of thefiling of the answer. Therefore,
ahearing would take place within 25 days of anindividual being served with
apetition. Pursuant to Maryland Rule 2-421 (‘ Interrogatoriesto parties’) and
Rule 2-422 (* Discovery of documents and property’), a party has 30 daysto
respond upon being served with a discovery request for interrogatories or
documents. Additionally, Rule 2-417 (‘Deposition — Written questions’)
providesthat aparty has 30 days from receipt of service of the noticeto serve
their own cross questions. So, not only is the time to prepare for trial
drastically shortened in a quick-take action, but discovery in the ordinary
course of litigationisvirtually impossible. Important procedural due process
protections are conspicuously absent from this stage of the proceeding in
quick-take actions.”

Valsamaki, --- Md. at -- n.8, --- A.2d at --- n.8 (No. 55, September Term, 2006) (slip. op.

at 7-8 n.8, filed Feb. 8, 2007).

In the case sub judice, Mr. Sapero attempted to accomplish discovay by serving

interrogatories, arequest for production of documents, and arequest for admissions on the
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City. TheCity did not respond to any of these attemptsat discovery, nor did it haveto under
the strictures of § 21-16. Herein lies the problem. The timing under which quick-take
condemnationtakesplace pursuantto § 21-16(c) severely and prohibitivelyrestrictsaparty’ s
ability to prepare for the hearing to challenge the quick-take condemnation.

Procedural due process protections dictate that, at a minimum, the deprivation of
property by adjudication requires that a party receive notice and a reasonable opportunity
to be heard consistent with the circumstances of the taking. Hamdi v. Rumsfeld, 542 U.S.
507, 533, 124 S.Ct. 2633, 2648, 159 L.Ed.2d 578 (2004); Lachance v. Erickson, 522 U.S.
262, 266, 118 S.Ct. 753, 756, 139 L.Ed.2d 695 (1998) (“ The core of due processistheright
to notice and ameaningful opportunity to beheard.”); Cleveland Bd. of Educ. v. Loudermill,
470 U.S. 532, 542, 105 S.Ct. 1487, 1493, 84 L.Ed.2d 494 (1985) (“An essential principle
of due processisthat adeprivation of life, liberty, or property ‘ be preceded by notice and
opportunity for hearing appropriate to the natureof thecase.’”) (quoting Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652, 656, 94 L.Ed. 865 (1950));
Canaj, Inc. v. Baker and Division Phase III, 391 Md. 374, 424, 893 A.2d 1067, 1097
(2006). The opportunity to be heard is the fundamental requisite of due process of law.
Mullane, 339 U.S. at 314, 70 S.Ct. at 657; Grannis v. Ordean, 234 U.S. 385, 394, 34 S.Ct.
779, 783,58 L.Ed. 1363 (1914); Canaj, 391 Md. at 424, 893 A.2d at 1097. Inthe casesub
Jjudice thereis no issue presented as to w hether notice was made; notice, such as required

under the statute, wasgiven to Mr. Sapero. Hereceived notice of the City’ s petitions, filed
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an answer, and ahearing was held. Theissue that raisesthe Court’s primary concems, and
what we shall now address, relates to Mr. Sapero’ s opportunity to be heard, i.e., whether
such hearingsin 8§ 21-16 quick-take actions are meaningful, reasonable, and appropriate to
the nature of the case.

Hearings in the context of § 21-16 quick-take condemnation actions, as they are
conducted in Baltimore City, are apparently truncated proceedings, in which the property
owner, whose property rights are at issue, does not have sufficient access to general
discovery in aid of litigation. The inability of the property owner to obtain discovery is
apparently known to the City. As far as we can determine from the records, this is the
second case in recent months before this Court where the City has acquired property, or
attempted to acquire it, without ever responding in either case to any discovery requests.'®
This process differsfrom regular condemnation proceedings, wherein the party subject to
the condemnation proceedings has full access to general discovery as provided by the
Maryland Rules. See Md. Rule 12-206(a) (“Except as otherwise provided in this Rule,
discovery in actions for condemnation shall be conducted pursuant to Chapter 400 of Title
2 of these Rules.”).

These quick-take condemnationsdeal with thefundamental right to property, and any

resulting deprivation of process — that which is normally provided under regular

'8 Just because a“ quick-take” action is easier to litigate by the City, by it not having
to answer discovery, conduct and respond to depositions, etc., does not mean that it is
constitutionally appropriate.
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condemnation proceedings— should not occur unless warranted by extreme circumstances.
Such extreme circumstances can arise whenthereisan immediate threat to the public health,
saf ety, and welfare, Free State, 279 Md. a 552, 369 A.2d at 1031, or possibly in extreme
cases of “hold-outs,” Segall, 273 Md. at 648, 331 A.2d at 298-99. Whenever immediate
possessionis sought, given the minimal time frame envisioned for proceeding under § 21-
16, discovery appropriateto the case should occur, evenif thenormal discovery timeframes
are shortened by order of the court based on a party’ s motion.

Thesituation extant fromthe casesub judice exemplifiestheproblemswith the City’s
utilizationof § 21-16 quick-take condemnation when the acquisition of property viaregular
condemnation proceedings would seem as appropriate Aswe stated in Valsamaki:

“Under thecircumstancesof thiscase, thefactually unjustified exercise
of quick-take condemnation rather than regular condemnationisan improper
procedural abridgment of these[personal private property] rights. Quick-take
condemnation should only be conducted when the need for the possession of
the property isimmediate (i.e., at thetime of filing the petition, immediately
necessary) and in the public interest. Otherwise, the City should utilize the
regular condemnation power w hich permitsaproperty owner thefull exercise
of hisor her procedural due processrights. Under circumstances wherethere
IS no immediacy, the use of quick-take condemnation deprives a property
owner of asignificant pat of the processto which he or she isdue, without
any corresponding necessity on the part of the City to justify that deprivation.
When the stockpiling of property is the goal, except perhaps under some
circumstancesrelatingto afinal acquisition, the regular condemnation power
IS more appropriate, in that it affords greater procedural due process
protectionsto the property owner. Nor isthe use of quick-take proper purely
in order to gain alitigation advantage.”

---Md. at ---, --- A.2d at --- (No. 55, September Term, 2006) (slip. op. at 37-38, filed Feb. 8,
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Itisevident that the City could have utilized regular condemnation proceedingsand
avoided this morass of procedural due process concerns. The City first initiated the urban
renewal plan with regard to the Charles North Project areain 1982, upon its enacting of
Ordinance No. 82-799. Then, in June 2004, when it enacted Ordinance No. 04-695, it
specifically authorized the acquisition of the subject Properties. The City did not file for
condemnation, regular or quick-take, until December 2005, almost a year and a half |ater.
This givesrise to the appearancethat quick-takecondemnation isbeing used by the City to
obtain alitigation advantage over property owners. Quick-take condemnation may not be
used solely as a litigation tactic in the urban renewal redevelopment process. At oral
argument the City contended that was not the case, that good-faith negotiations for the
Properties took place prior to the quick-take proceeding. Regular condemnation
proceedings, however, as we haveindicated, could have been initiaed while negotiations
continued, thereby providing the property owner with full procedural due process
protections. If a price was reached via negotiation, the condemnation proceedings could
then have been abandoned. Md. Rule 12-211; Md. Code (1974,2003 Repl. Vol.), §12-109
of the Real Property Article.

V. Conclusion

In conclusion, we hold that § 21-16 of the Public Local Laws of Baltimore City

requiresthat, inorder to utilize quick-take condemnation, the City demonstratewhy, because

of some exigency or emergency, it isin the public interest for the City to take immediate
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possession of a particular property. Without such ashowing, the City may not maintain a
guick-takecondemnation adion. Therefore, we vacate the decision of the Circuit Court for
Baltimore City asto the granting of the City’ spetition for immediate possession and remand
this case to that court for proceedings consistent with Valsamaki and our decision in this
case. Again, wereiterate, that at thetime of the hearing in this case, the Circuit Court did

not have our decision in Valsamaki as guidance in making its ruling.

JUDGMENT OF THE CIRCUIT COURT
FORBALTIMORE CITY VACATED. CASE
REMANDED TO THAT COURT FOR
FURTHER PROCEEDINGS CONSISTENT
WITH THIS OPINION. COSTS TO BE
PAID BY APPELLEE.
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