The initial focus of this appeal is on whether the etiol ogy of
the herniated disc in this case was a conplicated nedi cal question.
If the answer is "Yes," the focus then will turn to whether expert
medi cal testinony is required to establish a legally sufficient,
prima facie case of, depending on the allocation of the burden of
production, either 1) a causal relationship or 2) the absence of a
causal relationship between an earlier traumatic event and the
subsequent herni ati on.

The herniated disc was suffered by Dennis A Thonpson, the
appellee. The earlier traumatic event was a job-related injury
sustai ned by himwhile working for S.B. Thomas, Inc. The appellee
filed a claimwth the Maryl and Wrkers' Conpensati on Comm ssi on
(" Comm ssion"). The Commi ssion ruled his current disability to
have been causally related to the previous job-related injury.
S.B. Thomas, Inc. and Travelers Indemity Conpany of Illinois, the
i nsurer, appealed the Comm ssion's decision to the Crcuit Court
for Frederick County.

A trial was held before Judge Mary Ann Stepler, sitting with
ajury. At the close of the appellants' case, the appellee nade a
Motion for Judgnent contending that the appellants were required to
present expert testinony on the causation issue because the issue
i nvolved was a "conplicated nedical question” and that they had
failed to do so. Judge Stepler agreed and granted judgnent in
favor of the appellee. The appellants raise three issues on

appeal , which we have reordered and reworded:
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1. Whet her the appellants are required to
present expert nmnedical testinony where the
issue is the lack of causal connection and

whet her that issue involves a conplicated nedical question?

2. Wet her the trial court erred in
excluding testinony regarding the different
reporting habits engaged in by the appellee
when reporting work-rel ated acci dents and non-
work-related injuries?

3. Whet her the trial court erred by

excluding a security canera videotape that

showed t he appel |l ant wal ki ng and running from

his place of work the day before the appell ant

all egedly suffered his present disability?

Qur disposition of the first contention (or set of

subcontentions) in favor of the appellee nakes the other two
contentions noot.

The Factual Background

On COctober 6, 1992, the appellee filed a claimfor workers
conpensation benefits as a result of an accidental injury to his
back suffered while he was perform ng work-related duties. He
sustained the injury while attenpting to "right" a 200-pound stack
of trays that was tipping over on a conveyor belt. The appellants
accepted the claim as valid and pronptly initiated paynment of
benefits. As a result of that injury, the appellee mssed only a
short anount of work tine. While continuing to receive nedica
treatnment for his injury, the appellee was given "light duty.” On
November 12, 1992, the appellee was discharged from his nedica
treatnment by Dr. Robert Fisher. At the tine of his discharge, the

appellee told Dr. Fisher that his synptons were nmuch i nproved, but
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that he still had sone occasional pain in the | ower back, sonetines
radi ating down the right leg and sonetines down the |eft. Bot h
bef ore the Conm ssion and again at trial, the appellee described
his condition during the six-to-seven-nonth period between being
rel eased from physical therapy treatnment and when his back "I ocked
up" on June 3:

[A]t work, | was bending over a |lot and the

pain never really went away. It decreased a

| ot after the physical therapy, but it never

really went away, and it had just got--

gradually kept getting worse and worse and
worse until June when ny back actually | ocked

up.

From m d- Cct ober 1992 until June 3, 1993, the appellee did not
seek additional nedical treatnent. According to the appell ee,
however, he did treat hinmself with over-the-counter nedications.
During that time period, the appellee also resunmed working "ful
duty," which involved bending, stooping, and sonme |ifting. The
appel | ee was able to conplete his tasks, and never m ssed any tine
fromwork as a result of his previous back injury.

On the norning of June 2, 1993, when the appellee left his
wor k, he was not suffering any unusual feelings of pain. On June
3, 1993, however, the appellee awke to find that his back had
"l ocked wup," and the appellee then sought immedi ate nedical
attention. The appellee testified as to what he felt when he awoke
on June 3:

[Blasically | woke up and went to get up out

of bed and noticed a sharp, severe pain in ny
lower] back. Basically it was--the way | can
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describe it, it was the sane kind of pain as |
felt back in the October 6 incident.

The appellee ultimtely underwent surgery for a herniated disc.

The Comm ssion's Deci sion

The appel | ee went back to the Wrkers' Conpensation Conm ssion
and clainmed that the disability that manifested itself on June 3
was the result of the October 6 job-related injury. The appellants
opposed the claim arguing that there was no causal relationship
between the injury of October 6 and the disability that becane
apparent on June 3.

Bef ore the Conm ssion, the appellee, as claimnt, assuned the
full burden of proving his case. As proponent of the proposition
that there was a causal connection between the accident of October
6 and the disability of June 3, he had 1) the burden of production
of a primafacie or legally sufficient case to permt the Comm ssion
to find in his favor, as a matter of law, and 2) the burden of
persuasion to convince the Comm ssion so to find, as a matter of
fact.

Al t hough the record of what transpired before the Conm ssion
is not before us, the appellee obviously carried both burdens of
pr oof . On Septenber 21, 1993, the Comm ssion found that "the
Cl ai mant sustained an accidental injury arising out of and in the
course of enploynent on Cctober 6, 1992 . . . and that the
disability of the ddaimant is the result of the aforesaid

accidental injury."
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That legally established |inkage between the precipitating
event of COctober 6 and its consequence as of June 3 thereby becane
the prevailing and axiomatic reality--the docunented statusquo--the
gi ven--from which all subsequent litigation would be required to
pr oceed.

The Appeal to the Circuit Court

The enpl oyer and the insurer appealed to the Grcuit Court for
Frederick County. There are, of course, two alternative nodalities
that an appeal from the Wrkers' Conpensation Comm ssion may
follow. One is pursuant to Labor and Enploynment Art. 8§ 9-745(e),
which replicates the routine appeal process from adm nistrative
agency decisions generally. According to that nodality, the
circuit court reviews the Comm ssion's action on the record and
determ nes whether the Comm ssion 1) acted within its power and 2)
correctly construed the | aw and facts.

The ot her and nore unusual nodality is that spelled out by 8
9-745(d), which provides for what is essentially a trial denovo.

Hol man v. Kelly Catering, 334 M. 480, 484, 639 A 2d 701 (1994);

Smth v. State Roads Commi ssion, 240 Ml. 525, 533, 214 A . 2d 792

(1965); R chardson v. Home Mutual, 235 Md. 252, 255, 201 A 2d 340

(1964); Ceneral Mtors Corp. v. Bark, 79 Md. App. 68, 74, 555 A 2d

542 (1989). RP. Glbert and R L. Hunphreys, Maryland Wrkers

Conpensat i on Handbook (1988), 312-314, discusses the fundanentally

different natures of the two appeal nodes:
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The practice is that appeals are presented
to trial courts in one of tw fashions: (1)
t he subm ssion of the case to the judge on the
basis of the record nade before the
Comm ssion; or (2) a denovo evidentiary hearing
before the court sitting with or without a
jury. (Footnote omtted).

this case, the appellants chose the avenue

essentially denovo trial rather than that of an appeal

record.

In General Mdtors Corp. v. Bark, 79 M. App

at

of an
on the
76, we

di scussed the difference between those fundamentally dissimlar

f ornms of

revi ew

Under that dichotony, it is the first of these
appeal nodes that requires the circuit judge
to determ ne under Section [9-745(e)]:

1) whether the Comm ssion has
"justly considered all of the facts
concerning the injury,"

2) whether it has "exceeded the
powers granted it by the [title],"
and

3) whether it has "m sconstrued the
| aw and the facts applicable in the
case deci ded"”

and then directs himto affirm "the decision
of the Comm ssion" if he determ nes "that the
Comm ssion has acted within its powers and has
correctly construed the law and facts." Thus
far, there is nothing of a de novo nature
involved. Thus far, a review by the circuit
court of the record before the Comm ssion
woul d suffice. The statutory direction to
affirman error-free Conm ssion decision would
not apply, however, to the alternative appeal

node of denovo trial. |Indeed, once the circuit
court enbarks upon its de novo fact-finding
mssion, it is totally wunconcerned wth

whet her the Conm ssion "correctly construed
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the |l aw and facts" or not.

When the formof appellate review invoked at the circuit court

level is that of a denovo determ nation of the facts, 8§ 9-745(Db)
takes on potentially great significance at such a denovo trial:

(b) Presumption and burden of proof. - -1 n each court
proceedi ng under this title:

(1) the decision of the Conmm ssion is
presunmed to be prima facie correct; and

(2) the party challenging the decision
has the burden of proof.

These twin provisions--the opportunity for a denovo factual
determnation at the circuit court Ilevel <coupled wth the
presunption of correctness of the Comm ssion's finding--have been
part of the law since the Wrknmen's Conpensation Act was first
enacted by Chapter 800 of the Acts of 1914. Their interaction over
the decades has given rise to the description of the review
procedure as sonething that is "an essential trial denovo." It was

in General Mdtors Corp. v. Bark, 79 M. App. at 79-81, that we

undertook for the first time to explore the significance of the

qualifier "essential" and to ask, "Wat is the difference between

an essential trial denovo and a true trial denovo?"

After pointing out that "[a] true trial denovo, of course, puts

all parties back at 'square one' to begin again just as if the

adj udi cation appealed from had never occurred," GCeneral WMtors

Corp. v. Bark noted that one difference between a true trial denovo
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and an essential trial denovo is that in the latter, one does not
treat the adjudication appealed fromas if it had never occurred.
It is, rather, the case that the presunptively correct outcone of
that adjudication is adm ssible as an item of evidence and is the

proper subject of a jury instruction. Holman v. Kelly Catering,

334 Md. 480, 639 A . 2d 701 (1994). It is an evidentiary fact that
may well tip the scal es of persuasion.

Aside from that difference, the even nore significant
potential difference is that sonetines there is a drastic shift in
the allocation of the burdens of proof--both of production and of
per suasi on. If, of course, the claimant |oses before the
Comm ssion and then appeals to the circuit court

the provision, as a practical matter, 1is
| argel y neani ngl ess. The claimant has the
burden of producing a primafacie case before the
trial court, lest he suffer a directed verdict
against him just as he, as the original
proponent, had that sane burden before the
Commi ssion. . . . The claimant has, noreover,
t he sane burden to persuade the trial court by
a preponderance of the evidence that his claim
is just as he had to persuade the Conm ssion
in the first instance.

79 Md. App. at 79-80.

It is, as in the case now before us, when the claimant w ns
before the Conm ssion and the original defendant takes the appeal
to the circuit court that the difference beconmes dramati c:

It is then that the allocation of burdens
switches. |In such a case, the decision of the
Comm ssion is, ipsofacto, the claimant's primafacie
case and the claimant runs no risk of
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suffering a directed verdict from the
insufficiency of his evidence before the
circuit court. | ndeed, the successful
claimant, as the non-noving party on appeal
has no burden of production. The qualifying
| anguage also gives the successful claimnt
bel ow the edge--the tie-breaker--if the mnd
of the fact finder (judge or jury) is in a
state of even balance. The tie goes to the
W nner bel ow.

79 Mi. App. at 80.

Thi s phenonenon of shifting burdens was first discussed over

seventy-five years ago in Stewart & Co. v. Howell, 136 M. 423,

433- 34,

110 A 899 (1920), by the first Judge Adkins:

[1]t sinply puts the burden of proof upon the
party taking the appeal, whether he be
plaintiff or defendant. In other words it
establishes no new rule when the plaintiff
happens to be the party appealing, as the
burden was al ways upon the plaintiff to prove
his case. But it shifts the burden fromthe
plaintiff to the defendant where the defendant
| oses before the Comm ssion and desires to
appeal from its decision, requiring the
def endant in such a case to satisfy the jury
by a preponderance of testinony that the
plaintiff is not entitled to the award nade by
t he Conmm ssi on.

The Crcuit Court Ruling

As the appellants nounted their essentially denovo case before

Judge Stepler and a jury, therefore, they confronted

t hr ee

i npedi ments that had not earlier been theirs before the Comm ssion.

1. Theirs was now the burden of production
affirmatively to establish, as a mtter of
| aw, a primafacie, to wt, a legally sufficient,
case that there was no causal connection

between the earlier injury and the |later
disability. Theirs was not the | esser task of
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merely casting doubt on the claimant's proof
of causation, for the claimnt no | onger bore
any obligation to prove causation; that had
becone a "given" in the case. Theirs was,
r at her, the greater task of generating
affirmatively a genuine jury issue of non-
causati on. As the risk of non-production,
they could suffer a judgnment against them as
a matter of law, and the case woul d never be
allowed to go to the jury.

2. Theirs was also now the burden of
ultimate persuasion. | f they successfully
shoul dered the burden of production and the
case were permtted to go to the fact finder,
judge or jury, theirs was also the burden of
persuading the fact finder of the fact of non-
causation by a preponderance of the evidence.
If the mnd of the fact finder were in a state
of absolute equi poise between causation and
non-causation, the appellants would, as the
self-evident risk of non-persuasion, |ose.

3. As an additional factor nmaking that
burden of persuasion nore difficult, the jury
woul d be i nf or med t hat t he Wor ker s

Conpensati on Conm ssion had earlier determ ned
that there was, indeed, a causal relation
between the earlier injury and the |later
disability. As further factors adding to the
wei ght of that burden of persuasion, the jury
woul d be instructed that the decision of the
Comm ssion was presuned to be correct; that
t he burden was on the appellants to overcone
that presunption of correctness; and that, if
they were in doubt as to whether the
presunption had or had not been overcone, they
would treat the Commssion's finding of
causation as factually correct.

Bef ore Judge Stepler, the appellants were never required to
address the second and third hurdl es. Both of them involve the
probl em of persuasion, and the case never got to the point where
per suasi on even becane an issue. The appellants failed to clear

even the first hurdle, which was the burden of production. The
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appel l ants seemreluctant, especially as expressed in their reply
brief, to accept the full inplications of having had transferred to
t hem t he burden of production:

The Crcuit Court granted judgnent
prematurely. \Wen granted, the C ainmant had

not present ed hi s case in chi ef.
Specifically, he had not provided any nedi cal
testimony  of causal rel ati onship. It

certainly cannot be assuned either that the
Cl ai mant woul d have been able to provi de such
testinmony or that effective cross exam nation
woul d not have underm ned or forned a basis
for conpletely excluding such testinony.

Such observations m ght have been apposite if the appellee had
had sonme burden of proof, but, of course, he had none. The
appel l ee was not required to prove anything. He had no burden of
production. Even on the question of ultimte persuasion, had the
case gone that far, he could have offered nothing and sinply relied
on the failure of the appellants to rebut the presunption of
correctness of the Conmm ssion's earlier ruling.

When an appeal to the circuit court from the Wrkers
Conpensation Comm ssion is in the posture of this case, to wt,
with the claimant's having prevailed before the Comm ssion, the

"essential trial denovwo' is, in effect, a mrror image of the

earlier hearing before the Commssion. Wth respect to the duty of

going forward with evidence, the allocations of both burdens of
proof, and even instructions as to the factual statusquo that is the

poi nt of departure, everything has becone the reverse i mage of what

once it was. \Wereas once the right hand had had to push all the
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buttons and turn all the knobs, it was now the |l eft hand that has
to do so.

In terns of the task facing the appellants, a nore descriptive
met aphor may be that they, before the circuit court, are required
to roll the filmof historic events backward. \Wereas once the
appel l ee had the task of filmng forward the story of causation
that had al ready been done before the case arrived at the circuit

court. Causation had al ready been established as the presunptively
correct fait accompli, and the appellants took on the affirmative
burden of rolling the filmbackward to prove a different version of
what had, or according to them had not, happened. It was past the
time for sinply criticizing sonmeone else's storytelling. As in the
cl assi ¢ Japanese play Rashomon, it was now a different character who

assuned the narrative burden

The appellants' newy assunmed narrative burden before the
circuit court was to show that the appellee's current disability
was not causally related to the accidental injury suffered by him
on Cctober 6, 1992. The appellants, rather than produce any expert
medi cal testinony to that end, sought to denonstrate "factually"
that the appellee nust have had a non-work-rel ated acci dent that
caused his current disability. The appellants sought to prove that

t he appellee's current condition was not work-related by noting 1)

the |l ong delay between the actual work-related accident and the
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current disability, 2) the relatively "mnor" nature of the
appellee's injury immediately after the work-rel ated accident, 3)
t he appellee's statenment to a doctor on June 11, 1993 that he "did
have anot her back injury,” and 4) the appellee's statenents to M.
Kol b and M. Anderson on the day his back "l ocked-up."

Judge Stepler nonetheless ruled that the appellants had fail ed
successfully to shoul der their burden of production:

[ T he decision of the Wrker's Conpensation
Comm ssion was that the disability was
causally related to the accident and that the
Comm ssion decision in a proceeding such as
this is presumed to be correct. The
petitioner in this case, who is the enpl oyer-
insurer at this point, has the burden of
showi ng a prinma facia case to show that there
is no causal connection between the injury and
t he accident that occurred in Cctober of 1992.
In this case, the claimant's disability . :
was a back injury which included pain
radi ating down both legs and resulting in a
herniated disk which required surgical
treat nent. This . . . |1 _find to be a
conplicated nedical question involving the
need for expert nedical testinmony in the
petitioner's case in order to overcone a
notion for judgment.

[A]t the tinme that the enployer-insurer
rested, . . . they had presented no nedica
evidence . . . on the causal connection issue.
In essence, the enployer-insurer was asking
the jury to speculate that the claimant nust
have had sonme unexpl ai ned accident or :
event that caused his injury and | find that
that was not legally sufficient to sustain
their burden . . . (Enphasis supplied).

Al t hough we are strongly of the opinion that the appellants
woul d have failed to satisfy their burden of production even if

t hey had not been required to produce sone expert nedi cal evidence
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of non-causation, we wll follow Judge Stepler's decisional
rationale in assessing her ruling. She ruled that wunder the
circunstances of this case, the issue of non-causation was a
conplicated nedical question calling for expert nedical testinony.
She further ruled that when the appellants failed to produce such
expert nedical testinony, they ipso facto failed to satisfy their
burden of production. W affirmher ruling in that regard.

The appellants also attenpted to use a videotape of the
appel I ant wal ki ng and running the day before the appellee' s back
all egedly "l ocked up" as evidence that an intervening acci dent had
occurred, but that evidence was excluded by the trial court. The
trial court also excluded evidence that the appellee reported his
current condition to a personnel manager, which allegedly the
appellee only had a habit of doing when his injury was not work-
rel at ed. The appellants also appeal from the trial court's

deci sions to exclude those two itens of evidence, but we find it
unnecessary to address either issue. Indeed, assum ng arguendo t hat

the appellants are correct in stating that certain evidence
excluded by the trial court should have been admtted, we still
would hold that the trial court was correct in granting the
appellee's Mtion for Judgnent. Even construing the evidence
presented in a manner nost favorably to the appellants, we hold
that the evidence was insufficient for a jury to find for the

appellants as a matter of |aw Medi cal expert testinony was
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essential to prove the |lack of a causal connection.

The Necessity for Expert Medical Testinony
on the | ssue of Causation

On the subject of what is a "conplicated nedical question" so
as to require by way of proof expert nedical testinony, the oracle
to which all WMiryland practitioners, including ironically both

parties in this case, repair is Wlhelmv. State Traffic Conmin,

230 md. 91, 185 A 2d 715 (1962). At first glance, it is a never-
failing oracle, for it has sonething to say to everybody. Because
of that fact, it is a good teaching vehicle, able to teach by
conpari son

In Wlhelm there were critical questions as to not one causal
connection between an earlier injury and allegedly harnful effect,
but as to three causal connections between an earlier injury and
three allegedly harnful effects. Two of those possible causa

connections were held to be nedically conplicated questions

requiring expert nedical testinmony. (Part Il, 230 Md. at 97-101).
The third was held to be unconplicated and, therefore, wthin the
conpetence of Jlay jurors wthout benefit of expert nedical
testinony. (Part V, 230 Mi. at 103-06).

Not surprisingly, it is that latter facet of the WIhelm
opinion (Part V) to which the appellants direct our attention.
Al'so not surprisingly, it is the former facet of Wlhelm (Part 11)

to which the appellee directs our attention.!? Hopeful ly, the

1. The self-serving parochialismof the selective citations to WIhel mremni nds
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heal thy collision between the thesis of Wlhelm (Part 11) and the
antithesis of Wlhelm (Part V) may yield, according to the classic
Hegelian dialectic, a desired synthesis.

Grace Wl helmsuffered "a severe whi plash sprain of the neck
and of the back" when the autonobile in which she was sitting was
"rear-ended" by another autonobile on May 2, 1959. She ultimately
sued the State of Maryland Traffic Safety Conmm ssion, enployer of
the driver of the second autonpbile, for damages, including 1)
damages for "psychiatric involvenent, psychosomatic factors, or
mental state," resulting fromthe accident; 2) abdom nal and | ower
back pain associated wth her nenstrual period; and 3) a |oss of
pi gnentation on her face. Wth respect to all three of those
aspects of damages, the trial judge rul ed against her, as a matter
of law, and refused to let the jury consider those three questions.

A.  The Thesis: Exanpl e #1:

Two doctors testified that Ms. Wl helmsuffered sone nenta
problenms followng the accident. Al t hough the accident had
occurred on May 2, one doctor noted, for the first time the

follow ng February 1, that "her synptons were obscured by a deep-

us, irresistibly, of the parable of the three blind nmen and the el ephant:

"Aha," said the first blind man, feeling the tail of the

el ephant, "So, an elephant is |like a snake.” "Ch, no,"
said the second blind man, feeling the side of the
el ephant, "An elephant is like a wall." "You are both

wong," said the third blind nan, feeling the trunk of
the el ephant, "An elephant is like a tree.”

Absent an overview, Wlhelmis thus el ephantine.
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seated psychol ogical overlay." A second doctor first noted a
little over six nonths after the accident that "there is a very
prof ound psychosomatic factor that . . . serves to aggravate or
accentuate any true organi c cause that this young | ady may have for
her persistent and prolonged back problens” and that the pain
produced by such a factor, although inmaginary, was disabling.
Nei t her doctor testified, however, that the accident itself
"caused, produced, or precipitated any enotional involvenent,
neurosis, or other psychol ogi cal disorder in the appellant.” 230
Ml. at 98.

Because of the lack of expert nedical testinony |inking the
accident and the subsequent psychol ogical condition, the tria
judge took that sub-issue away fromthe jury. |In affirmng, the
Court of Appeals held, 230 Md. at 101:

There can be little doubt, we think, that a
guestion involving the causes of enotional
di sturbances in a person sufficient to evoke,
subconsci ously, grossly exaggerated synptons
IS an intricate and conplex one, peculiarly
appropriate for science to answer. To allow a
jury of laynen, unskilled in nmedical science,
to attenpt to answer such a question would
perm t the rankest kind of guesswor k,
specul ation and conjecture. W hold that the
trial court correctly refused to submt the

guestion here involved to the jury. (Enphasis
suppl i ed).

B. The Thesis: Exanple #2:

There has been sone tendency in the case law, seemngly

i nadvertent, to limt WIlhelms holding on this issue to cases
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"invol ving the causes of enotional disturbances," seeeg., Johnson v.

Zerivitz, 234 Md. 113, 116, 198 A 2d 254 (1964). The appellants,
in their brief, characterize WIhelm as holding that "expert
testinony [is] necessary to prove causal connection between an
aut onobi | e acci dent and enotional disturbances suffered to evoke,
subconsci ously, grossly exaggerated synptons.”™ As an antidote to
such a limted reading, it is fortunate that the WI hel m opinion
al so i ncluded anot her sub-contention involving a physical synptom
Followwing the My 2 accident, M. WIhelm conplained,
regularly through the nonths of October and Novenber, to her
doctors of "difficulty with her |ow back associated with her
menstrual period." For the lack of any expert nedical testinony
linking the accident to the |ow back pain during her nenstrual
periods, the trial judge took that aspect of danages away fromthe
jury. In affirmng himin that regard, the Court of Appeals held,
230 md. at 101:

What we have just said applies, with equal

force, to the question of causal connection

between the accident and abdom nal and back

pains associated with the wife's nenses. This

questi on, t 0o, was a conplicated one,

presenting an involved and intricate nedical

inquiry, the solution of which was singularly

suitable for determnation by nedi cal science.

The synptons here involved did not devel op

until several nonths after the accident, and,

not only did no expert (nor did any |ay

W tness except by inplication) testify that

the accident caused, or was in any way

connected wth, the conplaints now under

consi deration, but the experts produced by the
appellants testified either that they were




-19-

unable to "correlate the physical findings to
her nmenstrual period,” or that there was no
connection between "the abdom nal pai ns
conpl ai ned of and the accident.” . . . W hold
that the trial court was also correct in
refusing to submt this question to the jury.
(Enphasi s supplied).

C. The Antithesis:

By contrast, Part V of the WI hel mopinion, 230 Mil. at 103-06,
dealt with a causal connection that was not a conplicated nedi cal
guestion and did not, therefore, require expert nedical testinony
in order to generate a genuine jury issue. In the May 2 acci dent,
Ms. Wl helmwas "thrown forward and her head hit the sun visor,
causing a 'big bruise' which did not disappear for three or four
nont hs. " She then noticed that the skin of her face and her
eyebrow had turned white at the location of the bruise. She
notified her doctor of this depignentation as early as June 23.
The trial judge, however, refused to submt that aspect of the
| arger damages question to the jury. In reversing the trial judge
in that regard, the Court of Appeals held, 230 Mi. at 104:

We think the question here involved cones
within the category of the cases first
menti oned under heading Il. Were a woman, 30
years of age, who had never had any previous
depi gnentation of the skin of her face, is
shown to have suffered a bruise to her face on
May 2nd, and within a few weeks thereafter a
depi gnent ati on devel ops, which is reported to,
and confirnmed by, the doctor on June 23, and
the loss of pignentation is confined solely to
the area of the lesion, comobn experience,
know edge and observation of |aynen, we think,
would permt a rational inference that the
bruise had probably caused the |oss of
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pignentation, in the absence of evidence of
any ot her equally probable cause. This, with
t he other evidence in the case, was all that

was necessary to nmake out a primafacie case on
the i ssue here bei ng consi dered.

On this proposition, the Court of Appeals cited as authority

t he decision of the Suprene Court of Rhode Island in Valente v.

Bourne MIls, 77 R1. 274, 75 A.2d 191 (1950). It referred to the

Valente case as "a leading one on the subject now under
consi deration” and then quoted it with approval:

"We concede that in the great majority of
cases such testinmony [testinony of experts]
ordinarily is necessary because of the seem ng
absence of connection between a particular
accident and a clained resulting injury. But
in other cases involving special and peculiar
ci rcunstances, nedical evidence, although
hi ghly desirable, is not always essential for
an injured enployee to nake out a prima facie
case, especially if the testinony is adequate,
undi sput ed and uni npeached. Thus where, as in
the instant case, injury appears in a bodily
menber reasonably soon after an accident, at
t he very place where the force was applied and
wth synptons observable to the ordinary
person, there arises, in the absence of
believed testinony to the contrary, a natural
inference that the injury, whatever may be the
medi cal nane, was the result of t he
enpl oynent . Absolute certainty is not
required in any case. If the reasonable
probabilities flowing from the wundisputed
evidence disclose a progressive course of
events beginning with an external accident in
whi ch each succeedi ng happeni ng including the
injury appears traceable to the one that
preceded it nedical evidence is not essenti al
for an injured enployee to nmake out a prinma
facie case."

D. The Synthesis:
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Qut of Wlhelms resolution of three efforts to prove a causal
connection, two of which were resolved in one direction and the
third in another, what, then, is the synthesis? It is inpossible
to frame any neat verbal forrmula that wll prove readily
di spositive of future cases. Al such cases nust be resolved on a
case-by-case basis and the best that the case law can do is to
articulate some general guidelines. W1 hel m undert ook such an
articulation, 230 Md. at 99-100:

There are, unquestionably, many occasions
where the causal connection between a
defendant's negligence and a disability
clainmed by a plaintiff does not need to be
establ i shed by expert testinony. Particularly
is this true when the disability devel ops
coincidentally with, or within a reasonable
time after, the negligent act, or where the
causal connection is clearly apparent fromthe
illness itself and t he ci rcunst ances
surrounding it, or where the cause of the
injury rel ates to matters of common
experience, know edge, or observation of
| aynmen. However, where the cause of an injury
clainmed to have resulted froma negligent act
is a conplicated nedical question involving
fact finding which properly falls within the
provi nce of medical experts . . . proof of the
cause nmust be nmade by such wtnesses.
(Gtations omtted).

By way of inplenmenting such necessarily general guidelines,
the best the case law can do is to provide a series of exanples,
sonme falling on one side of the legal sufficiency Iine and sonme on
the other. At least, then, future cases will be able to subject
t hensel ves to a color-matching test, taking the proof that has been

of fered on the subject of causation in a particular case and then
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seei ng which of the precedents it nost closely resenbl es.

Jewel Tea Co.., Inc. v. Blanmble, 227 M. 1, 174 A . 2d 764

(1961), was actually decided one year before the Wlhelmcase. 1In
Jewel, an appeal had been taken from the then Wrknen's
Conpensation Comm ssion to the circuit court. The clainmnt, who
had first suffered a job-related fall resulting in injury to both
ankl es and subsequently suffered a heart attack, was claimng that
she was one hundred per cent permanently disabled. The enployer
asked the circuit court judge to rule that the evidence was not
legally sufficient to submt to the jury the issue of one hundred
per cent permanent disability. The evidence on that issue was the
lay testinmony of the claimant herself and of her |andlady and
| argely involved the subjective feeling of the claimant that "she
did not feel she could go back to work, that she could not clinb
stairs, and had certain feelings of heaviness in her heart and in
her arm" The trial judge submtted the issue to the jury and the
jury found one hundred per cent permanent disability. I n
reversing, the Court of Appeals held, 227 M. at 7:
It is obvious that in cases such as the one
before us the experience and information
secured by nedical experts concerning the
t ype, degr ee, ext ent and duration  of
disability attendant upon the di sease invol ved

here, and the super-inposing of the findings
upon the general physical and nental condition

of the patient, are invaluable. In the
instant case such expert testinony was in
fact, in our opinion, determnative, in

contradistinction to the testinony of the |ay
W t nesses, which, from the nature of this
case, could only be conjectural.
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It has been held that reliance on |ay
testinony alone is not justified when the
medi cal question involved is a conplicated
one, involving factfinding which properly
falls within the province of nedical experts.
(Enphasi s supplied).

In Craig v. Chenoweth, 232 Md. 397, 194 A 2d 78 (1963), the

plaintiff had suffered injuries to her head, neck, and shoul der
when t he autonobil e which she was driving was rear-ended by anot her
car. The ultimate controversy was wth respect to her claimthat
she also suffered, as a result of the accident, a partial paralysis
of her left forefinger and thunb. It was approximately six weeks
after the accident, and while still being treated for her neck and
shoul der injuries, that she first suffered the partial paralysis.
In arguing that the issue should have been submtted to the
jury, she maintained that the paralysis was "reasonably
coincidental with the negligent act, and was by the comon
experience, know edge, and observation of lay jurynen within the
usual conplications of whiplash-type injuries.” Notw thstanding
that argunent, the trial judge refused to submt the issue to the
jury. In affirmng that ruling by the trial court, the Court of
Appeal s held, 232 Md. at 400-01:

The rule, and the nmany authorities cited in

support of it in Wlhelm make it clear that

t he causal connection, if any existed, between

t he appellee's negligence and the paral ysis of

Ms. Gaig's hand was not of the type which is

provable wthout nedical testinony. The

paral ysis did not occur coincidentally wth,

or within what we feel was a reasonable tineg,

under the facts of this case, after the
acci dent had occurred. The causal connection
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was not clearly apparent from the paralysis
itself or the circunstances surrounding it,
nor was the connection a matter within the
common know edge of |aynen. That this is so
is manifest fromthe fact that the appellants

own nedical expert was unable to say that
there was any causal connection between the
accident and the paralysis, thus effectually
precluding any conclusion that this was a
matter clearly apparent to laynen or within
their common  experience and know edge.
(Enphasi s supplied).

In Johnson v. Zerivitz, 234 Md. 113, 198 A 2d 254 (1964), the

appel l ant was a taxicab driver who had been rear-ended by a truck.
The sol e question before the trial court was the nature and extent
of his injuries. He cl ai nmed, inter alia, that as a result of his
injuries, he sustained an enotional injury or disturbance. I n
affirmng the decision of the trial judge not to let that issue go
to the jury, the Court of Appeals relied on the WIhel mopinion for
the proposition that "the causes of enotional disturbances are
conplicated nedical questions, proof of which nust be nade by
expert medical testinony." 234 Md. at 116.

The appellant in that case al so objected to the failure of the
trial judge to submt to the jury his claimthat as a result of the
May, 1960 accident, his |eg "gave way" two-and-a-half years |ater
when he was filling a hot water bottle and resulted in his being
scalded. In again affirmng the ruling of the trial judge not to
let the issue go to the jury, the Court of Appeals held, 234 Ml. at
118:

There was no testinmony sufficient to prove
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that the scalding in Decenber 1962 was caused
by the accident in question. . . . Under these
circunstances expert nedical testinony was
again needed to establish a causal connection,
but again, no such testinony was offered.

[Tl he causal connection between any injury
to the appellant's leg and the accident in
question was an intricate and invol ved nedi cal
question whi ch coul d only have been
established by nedical testinony. (Enphasis
suppl i ed).

In Rchard F. Kline, Inc. v. &Gosh, 245 Ml. 236, 226 A 2d 147

(1967), the defendant enployer noved for a directed verdict on the
ground that the evidence was not sufficient to show causation
between the accidental injury and the ultimate disability clai ned.
The trial judge denied the notion and the Court of Appeals
affirmed, observing, 245 Md. at 245:

In this case the appellants in the court bel ow
failed to present any nedical testinony on the
evaluation of the disability of the appellee's
| eft leg and, afortiori, they had no testinony as
to the effect that such a disability mght, or
m ght not, have on the appellee's body as a
whol e. (Enphasis supplied).

In Kraft v. Freedman, 15 Md. App. 187, 289 A 2d 614 (1972),

the causal relationship being analyzed by this Court in ternms of
its necessary proof was one between an autonobile accident,
resulting directly in a neck injury, and the recurrence of the
plaintiff's ileitis (an inflanmation of the small intestine). W
had no difficulty in holding, 15 Md. App. at 194, that such a
causal relationship was a conplicated nedical question requiring

expert medi cal testinony:
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Applying Wlhelm to the undisputed facts
shown by the testinony of Dr. Bakal concerning
the nature of the disease of ileitis and the
conplicated nedical question involved in
determ ning whether its recurrence was brought
about as a natural incident of the disease or
from the accident, we have no difficulty in
concluding that expert nedical testinony is
requi red, under the accepted rule, in order to
establish the causal connection, if any,
bet ween the accident and the recurrence in the
i nstant case. (Enphasis supplied).

In Strong v. Prince George's County, 77 M. App. 177, 549 A 2d

1142 (1988), the issue before us was the causal connection between
an autonobile accident suffered by a Prince George's County police
officer and the onset of pancreatitis several nonths |ater. In
reversing the decision of the trial court awardi ng conpensatory
damages, this Court had no difficulty in concluding that the proof
of such a causal connection nust fail, as a matter of law, in the
absence of expert nedical testinony. W held, 77 Md. App. at 184:

Applying Wlhelm and its progeny to the
situation with which we are faced, we concl ude
that expert nedical testinony was necessary to
establish the causal connection, if any,
between the accident and the pancreatitis
Gheen devel oped several nonths |later. Reports
submtted to the conm ssion by various nedical
experts established that a nunber of things
can cause a person to develop pancreatitis. A
severe injury to the stomach is just one of
t hem Mor eover, at |east one nedical expert
wote that, in view of the fact that the
synptons did not develop until several nonths
after the accident, it was quite unlikely that
the pancreatitis was caused by the accident.
Under these circunstances we think that expert
nedi cal testinony should have been presented.
Wthout such testinony, the evidence was
insufficient to support the award of danmges.
(Enphasi s supplied).
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Contrasted with all of those cases holding that the causa
relationship in issue was a conplicated nedi cal question requiring

expert testinony is the decision of this Court in Schweitzer v.

Showel I, 19 Md. App. 537, 313 A 2d 97 (1974). At issue there was
t he causal connection between an autonobile accident suffered by
the plaintiff in August, 1967 and an injury sustained by himin
Cct ober, 1968 when his |l eg gave way as he was pushing a stalled
vehicle. Despite the absence of an express nedi cal opinion |inking
the two events, Judge Menchine for this Court held that the
evi dence of causation was sufficient to have permtted the case to
go to the jury:
It is true that no single w tness, nedica

or lay, unequivocally established the causal

connection between the subject accident and

the Assateague injury. However, the jury

could find probable causal connection from a

sel ective consideration of the entire record.

Under the testinony of either or both of the

doctors the jury would be justified in

concluding the Assateague incident probably

was caused by a weakness of the left |eg that

in turn had been occasi oned by the acci dent of

August 27, 1967, if it accepted the testinony

of Showel | .
19 Md. App. at 543-44.

To the extent to which we can distill any general w sdom out
of the case law, it seens to be this. A genuine jury issue as to
t he causal relationship between an earlier injury and a subsequent
trauma nay sonetinmes be generated, even in the absence of expert
| egal t esti nony, when sone conbination of the follow ng

circunstances is present: 1) a very close tenporal relationship
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between the initial injury and the onset of the trauma; 2) the
mani festation of the trauma in precisely the sanme part of the body
that received the inpact of the initial injury; 3) as in Schweitzer

v. Showell, sonme nedical testinony, albeit falling short of a

certain diagnosis; and 4) an obvi ous cause-and-effect relationship
that is wwthin the common know edge of | aynen.

Conversely, the causal relationship wll alnost always be
deenmed a conplicated nedi cal question and expert nedical testinony
w || al nost always be required when one or nore of the follow ng
circunstances is present: 1) sone significant passage of tine
between the initial injury and the onset of the trauma; 2) the
i npact of the initial injury on one part of the body and the
mani festation of the trauma in sonme renote part; 3) the absence of
any nedical testinony; and 4) a nobre arcane cause-and-effect
relationship that is not part of comon |ay experience (the
ileitis, the pancreatitis, etc.)

When all is said and done, we are perhaps reduced to a truism
t he stronger the case for the causal connection even absent expert
medi cal testinony, the lesser the need for such testinony; the
weaker the non-nedical case for the causal connection, the greater

the need for such testinony.? There is nore involved, of course,

2. Is it possible that all the juridical profundities of |egal mandarins,
pundits, and poo-bahs have produced sonething that could have been as well said
by a bright fifth grader?

"If it's needed to prove your case, you
have to have it; if it isn't, you don't."
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than a sinple inverse proportion between the strength of the non-
medi cal - expert case of causation and the need for expert nedi cal
t esti nony. Sone questions of causation mght involve nedical
knowl edge so recondite that expert testinony would always be
required. Qher questions of causation would not. There can be no
hard and fast rule controlling all cases. It does appear clear,
however, that when there is a genuine issue as to whether there is
a causal connection between an earlier injury and a subsequent
disability, in the majority of cases it wll be a conplicated
medi cal question requiring, as a matter of |aw, expert nedica
testi nony.

| s a Conplicated Causation Probl em
Conplicated in Both Directions?

In one sense, the case law is skewed. Al of the cases we
have discussed involved the legal sufficiency of the proof of
causation. The case now before us, of course, has reverse English
on the ball. W are here concerned with the I egal sufficiency of

t he proof of non-causation. |Is there a difference? Judge Stepler

rul ed that, under the circunstances of this case, there was not:

The fact t hat the enployer-insurer IS
attenpting to disprove causal connection
rather than prove it certainly should not
mat t er. In either case, the question is
medi cal in nature and certainly not wwthin the
experience of lay wtnesses, [who] are the
only . . . witnesses [who] have been presented
in the case. Apparently claimant's disability
whi ch arose seven nonths, several nonths,
after the accident was not diagnosed after he
was seen by a nunber of doctors and had
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sophi sticated diagnostic testing. Just as the
claimant would be required, if he had the
burden  of pr oof of going forward to
denonstrate causal relationship through expert
testinony, | would find that the enployer-
insurer seeking to disprove the relationship
has the sane requirenent, and the prima facia
requirenment will require nedical testinony, so
for that reason, |adies and gentlenen, | have
granted the notion.
CGeneral ly speaking, when the relationship between an earlier
injury and a subsequent disability presents a conplicated nedi cal

guestion so that expert mnedical testinony would be required to
establish a primafacie case of causation, expert nedical testinony
woul d also be required, when the allocation of the burden of
production is reversed, to establish a prima facie case of non-
causation. |If the possible relationship between two nedical events
represents a difficult nmedical issue, it would nmake little or no
di fference whether we were, depending on the vagaries of trial
procedure, attenpting to connect or to disconnect the two events.
Expert nedical know edge as to the expected sequelae of an injury

woul d be equal |y val uabl e and, indeed, necessary, regardless of the
direction in which the burden of proof was noving.

W hesitate to announce a perfect anal ogy between the burden
of proving causation and the burden of proving non-causation,
primarily because innate caution makes it prudent "never to say
never" or otherwise to speak in absolutes. There nmay be,
concei vably, sone inherent differences between the affirmative

proof of a positive proposition and the affirmative proof of a
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negative proposition. It is always possible that sone non-nedi cal
testinony may be sufficiently nore probative in one direction than
in the other as to alter the nature of the respective required
medi cal proofs. At the very |least, however, there is a very strong
anal ogy between proving causation and provi ng non-causation. Wen
the possible relationship is a conplicated nedical question,
nor eover, we can envi sion no distinction between the two procedur al
positions. |If expert nmedical testinony is required to connect two
events in the first instance, it is, once that connection has been
established, equally required to disconnect them

In the present case, we hold that expert nedical testinony was
as surely required for the appellants to prove non-causation as it
woul d have been required for the appellee to prove causation, had
the decision of the Wrkers' Conpensation Conm ssion gone in the

opposite direction. Before the Comm ssion, the statusquo was that

there was no causal relationship between the events of October 6
and June 3. The appellee, as clainmant, was the proponent who was
required to prove that there was such a relationship. He
successfully did that. Before the circuit court, therefore, the

new statusquo was that there was a causal relationship between the

events of October 6 and June 3. The appellants becane the
proponents and took on the affirmative burden of proving non-
causati on.

Their burden in that regard was no different than would have
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been the appellee's burden, had he been the noving party at the
circuit court |evel. It was not enough for the appellants to
i ntroduce sone rel evant evidence that m ght have been sufficient to
cast doubt on the appellee's case if the appellee had had the
burden. If that were all that was required of the appellants, the
presunption of correctness of the Conm ssion's decision and the
shifting of burdens at the circuit court Ilevel would be
meani ngl ess. That, in effect, would shift the burden back to the
claimant and permt the appellants sinply to throw darts at his
case. Theirs, however, was the greater burden of proving, fromthe
ground up, an affirmative case of non-causation. In this case, the
anal ogy between the proof of non-causation and the proof of

causation applies.

A PrimaFacie Case of Non-Causati on
Requi red Expert Medical Testinbny

W affirm Judge Stepler's ruling that the possible
relati onship between the events of October 6 and June 3 was a
conpl i cated nedi cal question and that expert nedical testinony was,
therefore, required to establish a legally sufficient, primafacie
case of non-causation. Wether an injury to the back could set in
notion a process that could result in a herniated disc eight nonths
|ater was a question that self-evidently called for input from
medi cal experts. Wether the appellee's "l ocked back” on June 3,
as the manifestation of the herniated disc, could have cone on

suddenly or woul d have been preceded by a sl ow and steady buil d-up



-33-

of conplications was a conplicated nedical question calling for
i nput from nedi cal experts. This was not a subject matter within
t he common understanding of |aynen. W hold that in the absence of
expert nedical testinony, the appellants failed to neet their
burden of production. Judge Stepler's granting of judgnent in
favor of the appell ee was proper.

Under the circunstances, the appellants' other contentions
about proffered evidence that was not admtted are noot. W thout
suggesting any nerit in either contention, the proffered evidence
was not expert nedical testinony and would not, therefore, have
enabl ed the appellants to neet their required burden of production.

A Parting Comment on the Insubstantiality
of the Non- Medical Evidence of Non-Causation

We are noved to make several additional observations. Quite
aside from the failure of the appellants to present any expert
medi cal testinmony on the conplicated nedical question of non-
causation, their non-expert evidence as to non-causation would have
been woefully inadequate to neet their burden of production even if
no expert nedical testinony had been required.

The appellants' heroic attenpt to conjure up a legally
sufficient case of non-causation out of thin air illustrates once
again the fam|liar phenonenon that nost of the problens with which
the law nust deal turn out to be not |egal problens at all but
linguistic or semantic problens. The appellants profess to present

for our admring gaze an independent intervening cause for the
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appel l ee's disability of June 3. They have produced this deusex

machina, noreover, out of the nouth of the appellee hinself. O
have they?

The appellants are ecstatic that the appell ee once referred,
in talking to the doctor who treated himfor his "l ocked back" of
June 3, to "the other injury."” They adroitly avoid all further
inquiry: "ot her than what ?" The function of the adjectives
"other" and "another" is to distinguish one item from sone ot her
item-the "this" which is "in here" fromthe "that" which is "out
there." Wthout both reference points' being established, the nere
abstraction of otherness is neaningl ess.

Everything the appellee said, buttressed by nunerous and
unequi vocal clarifications, left no shadow of a doubt that he
viewed the world fromthe tight little vantage point of June 3. It
was into that little circle of reference that he received all
guestions and fromthat little circle of reference that he issued
all answers. Fromthe "this"--fromthe "in here"--of June 3, he
| ooked back eight nonths and referred to the earlier job-rel ated
infjury of October 6 as "the other injury." "This injury" was
waking up in bed on June 3 with a "locked back." As the appellee
used the English | anguage, the "other injury" of October 6 m ght
have caused "this injury" of June 3, but it was not the sane as
"this injury.” It was to himthe "other injury."

Wth no basis at all in the testinony, the appellants sinply
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proclaim as an ipsedixit, that "this injury” is self-evidently the
conbi ned unit of June 3 and Cctober 6 and that the phrase "ot her
injury" nust, perforce, have referred to sonme third and theretofore
unrevealed injury, to wit, a possible independent and intervening
cause. Wth the glibness of Bud Abbott doing his "Wio's On First?"
routine, they would persuade the Lou Costellos of the world that
the other injury is actually part of this injury and that the
"other injury," therefore, nust be sonething "other than the other
injury." Indisputably, that is not what the appellee said and not
what the appellee neant and we are not buying it.

The second proof of non-causation that the appellants have
confected out of nothing is an apparent adm ssion fromthe appellee
hinmself that his claimbefore the Wrkers' Conpensation Conm ssion
was false. In the imediate aftermath of waking up on June 3 with
a "l ocked back," the appellee told his doctor that his injury was
"not job-related.” Quite aside fromthe fact that his layman's
di agnosi s woul d not be expert nedical testinony, his diagnosis was
not what the appellants purport it to be.

What the appell ee was saying was too clear to be twisted. H's
back did not lock up on himon the job; it |ocked up on himwhen he
was hone in bed. It was, noreover, not attributable to any unusual
strain or accident that had occurred on the job the day before.
The appellee thought and spoke in sinple direct terns. There

cannot be read into the appellee's testinony the convoluted
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interpretation that his back problemon June 3 was not a possible
result of his accident back on Cctober 6 and that that accident was
not, in turn, job-related. The appellee was communicating the
sinple and direct truth that his back went out on himon June 3 at
home and not on the job.

Wthout their illusory independent intervening case and
wi thout their illusory adm ssion by the appellee that his clai mwas
fal se, where does that |eave the appellants' proof of non-
causation? It is reduced to 1) the eight-nonth lapse in tine
bet ween the accident of October 6 and the herniation of the disc on
June 3 and 2) the fact that the original accident was not
catastrophic in dinension. Those evidentiary tidbits have sone
rel evance and m ght be hel pful to the appellants in casting doubt
on the appellee's proof of causation, if and when the appellee is
ever again called upon to prove causation. They do not, however,
add up to legally sufficient proof of non-causation. The
adm ssibility of evidence and the |egal sufficiency of evidence are
two very different phenonena.
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