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This is an appeal from summary judgment granted in the
Circuit Court for Baltinmore County in favor of appellee, the
| njured Workers’ Insurance Fund (“IWF").! Appellants Jack J.
Schnerling and others alleged that appellee violated the
Maryl and Wretapping and Electronic Surveillance Act (the
“Maryl and Wretap Act” or the “Act”), M. Code (1973, 1998 Repl.
Vol ., 2000 Cum Supp.), 8 10-401 et seq. of the Courts &
Judi cial Proceedings Article. They allege that IWF, which
records calls for the purposes of quality assurance, did so by
using parts of its telecommnications system in the ordinary
course of business to nonitor and record business calls,
al l egedly without the prior consent of other parties. The court
bel ow f ound t hat, based upon t he undi sputed facts, |WF had used
its equipnment in the ordinary course of its business and within
the telephone equipnment exception contained in section 10-

401(4).2%2 Appellants filed tinely notice of appeal and ask:

1] WF was created by statute, see M. Code (1991, 1999 Repl. Vol.), § 10-
104 of the Labor & Enploynent Article, but is independent of any governmnental
unit. Md. Code (1991, 1999 Repl. Vol., 2000 Cum Supp.), § 10-105(a) of the
Labor & Enploynent Article. It is a component of the Property Casualty Insurance
Quaranty Corporation. § 10-105(c).

2The Maryland Wretap Act restricts use of “electronic, mechanical or other
devi ce(s)” other than the follow ng:

(i) Any telephone or telegraph instrument, equipnent or other
facility for the transm ssion of electronic conmunications, or
any conponent thereof, (a) furnished to the subscriber or user
by a provider of wire or electronic communication service in
the ordinary course of its business and being used by the
subscriber or user in the ordinary course of its business or

(continued...)



1. Did the court below err when it found
that IWF s wuse of certain add-on
recording equipnent was wthin the
t el ephone equi pnent exception of the
Mar yl and Wretap  Act, when t hat
recordi ng equi pnent had been integrated
into IWF s tel ephone system for the
undi sputed purpose of inmproving its
communi cati ons wi t h customers,
claimants and others in the ordinary
course of business?

2. Did the court below err by accepting
IWF s Answer to appellants’ Second
Amended  Conpl ai nt, when |IWF had
previously denied the substance of
appel lants’ allegations and appellants
suffered no prejudice?

3. Did the court below err when it all owed
IWF to anend several affidavits to
cure alleged format deficiencies that
did not change the substance of the
affidavits?

To these questions, we answer “no” and expl ain.

| W F

Facts

is the legislatively established successor

Maryl and State Accident Fund. See supra note 1. It

(...continued)

§ 10-401(4).

furni shed by the subscriber or user for connection to the
facilities of the service and used in the ordinary course of
its business; or (b) being used by a communications common
carrier in the ordinary course of its business, or by an
investigative or lawenforcenent officer in the ordinary course
of his duties; or

(ii) A hearing aid or sinilar device being used to correct
subnormal hearing to not better than nornal.

to the

provi des



wor kers’ conpensation insurance and associated services to
Maryl and busi nesses. | WF does not produce tangi ble products
li ke motor vehicles or cans of soup. I nstead, a service
relationship —with its customers, claimnts and the public at
large —is IWF s only product, and that tenuous relationship
can be destroyed though poor comunications and custoner
service.

Li ke any other business, IWF nust control the quality of
its product offering. Unlike other businesses, however, IWF' s
products may not be readily observed by persons other than the
parties to the oral communications its representatives conduct
-- its custoners, claimnts, and nenmbers of the general public.
Recordi ng these communications allows IWF managers to take
qual ity control measur es and SO det erm ne whet her
representatives are handling inquiries and requests wth
courtesy and dispatch.

During 1995 and 1996, IWF upgraded its tel econmunications
system as part of a conpany-wi de effort to inprove operations.
New hardware and software added to the system included voice
mai |, automatic call distribution, and nonitoring capabilities.

A noder n busi ness tel ecomruni cati ons systemmay be assenbl ed
from vari ous conponents, each of which is designed to perform

certain functions and to provide specific features. Experts
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m ght |iken such a process of systens integration to designing
a sophisticated multi-conponent stereo systemor building a hone
conputer. Some mnusic |lovers or home “hackers” mght prefer to
visit a single vendor, plan the ideal system purchase all the
conponent parts during one shopping trip — perhaps even
conponents nmade by a single manufacturer — and allow the
manuf acturer or vendor to handl e assenbly and set-up. O hers,
whet her staying within a budget or seeking out the best new
t echnol ogy, buy a new .ZIP drive here or new DVD pl ayer there
and build an ideal system over tine. For busi nesses to self-
desi gn and assenbl e tel ecommuni cations systens is a relatively
new trend. Forty years ago, Ma Bell held both service and the
supply of equipnment in her ironclad grip, and the choices
available to businesses were limted indeed. Bet ween
deregul ati on and advanci ng technol ogy, the market is now w de
open, and busi ness owners can contract for or even self-assenble
any conbi nati on of equi pnent and services fromnultiple vendors.?3

Thus, like a music lover wiring Bose speakers to a Sony

tuner and a Bang and O ufson CD player, IWF set about in the

%l ndeed, Congress recogni zed the effects of industry deregul ation on procurenent when
it anended the federal counterpart to the Maryland Wretap Act, 18 U S.C § 2510 et seq.
(2000), to all owthe tel ephone equi pment exception for business users to enconpass equi prent
“furni shed by the subscriber” or any “provider of wire or el ectronic communication,” rather
than limt such equipnent to that which a communications common carrier provides. See S
Rep. No. 99-54, at 3 (1986).
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| ate 1980's to assenmble a tel ecommuni cati ons system It started
with the purchase of a Meridian Private Branch Exchange (“PBX")
in 1987.4 A PBX is a nmpodern private switching system that
directs tel ephone calls received through Verizon's “trunk |ine”
into the facility to specific individual extensions. |t
replaces the operator-run swi tchboards of old and fornms the
backbone of a nobdern busi ness tel econmuni cations system It is

not, however, the sum and substance of that system any nore

t han a “not herboard” conprises an entire personal conputer

Over tinme, IWF added many capabilities to its basic
t el ecommuni cati ons system consisting in part of the PBX,
handsets, and wiring. Specifically, IWF added:

i a voice mail system to provide conmon
voi ce nmessaging capabilities;

ii. an Automatic Call Distributor (“ACD")
to enable the even distribution of
incomng calls to representatives at
| WF s custoner service center;

P, t wo mul ti channel digital
announcers, which automatically
give certain announcenents to
callers, e.g., when the office is
cl osed or when all representatives
are assisting other callers;

‘At the time, Meridian equipment was manufactured by Northern Telecom lInc., now
known as Nortel Networks, Inc. The Meridian brand is now manufactured by WIIianms
Communi cati ons Sol uti ons. Bell Atlantic, now doing business as Verizon, distributed
Meridian systens in the |late 1980's.
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iv. a battery back-up power supply to
pr ot ect t he PBX from electrical
pr obl ens; and
V. the nonitoring system in question,
which allows IWF supervisors to
nonitor telephone calls between its
representative and the public.
Northern Tel ecomand its successors did not make or sell nuch of
the foregoing equipnent; in fact, Racal manufactured the
monitoring system which IWF procured in 1996.

Vari ous conponents of IWF s tel econmuni cations system are
| ocated throughout its building. The location of specific
equi pment i s determ ned by many factors, including the degree of
regul ar physical access required for |WF enpl oyees and ot hers.
Those conponents of the system connecting to Verizon’ s incom ng
lines are |located in the garage. The PBX and ot her equi pnment
requiring only occasional nmaintenance by a few persons is
| ocated in a swtching roomon the second floor of the buil ding.
Sone 600 tel ephone handsets are | ocated throughout the building
for the convenience of users. Al the telecommunications
devices at IWF are linked by literally mles of wiring. Sone
pi eces of equipnent, e.g., handsets for individual extensions,

plug into wall ports, which in turn connect to the wring.

Ot her equi pnment connects to the systemvia “punch bl ocks,” which



are the multi-circuit connectors commonly used in the switching
roons of commrercial telecomunications systens.?®

| WF bought the Racal equipnment in question in 1996 from
Sinko Office Systens, a distributor of such hardware.
Representatives fromSi nko worked with | WF enpl oyees to install
the equipnment and integrate it into the larger on-site
t el ecommuni cati ons system The Racal hardware is physically
separate fromthe PBX, just as, we note, the voice mail and ACD
nodul es are separate. For the convenience of those IWF
enpl oyees who nust service the equipnment and retrieve
recordings, to ensure physical security, and to preserve the
l[imted space in the switching room the Racal recording
equi prent is located in a |ocked area on the first floor of
IWF s facility. The equipnent for reproduction of stored calls
is located on the third floor. AlIl Racal recordi ng equi pnent is
integrated with the rest of the telecommunications system via
punch bl ock connections. To enable the recording of calls made
to and fromdigital handsets, the signal is converted to anal og
in the handset and routed through the Racal systemvia a second

anal og |ine.

°A punch block is a plastic frame with a nunber of slots on either side. Tel ephone
wires are “punched down” in the slots on one side to secure connections with wires punched
into the correspondi ng slots on the other side.
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Each Racal recording unit can nonitor sixty-four separate

tel ephone lines at one time and store the conversations
digitally. IWF collects input fromall parties participating
in each telephone call mde to and from the nonitored

ext ensions; w thout hearing all sides of each conversation, it
woul d be inpossible for managenment to determ ne the quality of
service rendered. To function properly, the Racal units nust be
integrated into a | arger tel ecommuni cati ons system as they are
at IWF s facility. Unlike, e.g., a cassette tape recorder, the
Racal hardware has no stand-alone functionality. Its sole

purpose is to nonitor telephone calls as part of an integrated
t el ecomruni cati ons system

Wt hout dispute, IWF s entire purpose in installing the
Racal hardware has been to inprove its custonmer service.
Monitoring calls allows | WF nmanagenment to evaluate its | evel of
service, identify instructional needs on an individual and a
group basis, and gauge the effectiveness of 1its training
nmeasures. This practice also allows IWF to review calls when
di sputes |l ater arose and enabl ed clains representatives to take
recorded statenments nore efficiently.® These are the only uses

of the systemto surface in testinony.

%W note that IWF s practice of recording statenents related to the filing of
clains long pre-dated acquisition of the Racal hardware.
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Prior to installing the system IWF trained all of its
enpl oyees sl ated to use nonitored |ines and their supervisors as
wel | . The training informed enployees about the general
characteristics of the systemand the goals and procedures for
the nmonitoring program Anpong ot her things, enployees |earned
that unnonitored lines were available for personal calls. To
ensure that the system would not be msused, IWF limted
physical access to a small group of enployees, including
supervisors and those responsible for retrieving the nmessages
and mai ntai ning the system No non-busi ness uses of the system
surfaced in depositions; and, indeed, appellants claimnone, as
their calls to the fund related entirely to business
transacti ons.

| WF produced testinony show ng that the system has hel ped
t he organization acconplish the purposes for which it was
obt ai ned. Supervisors have been able to select for review at
their convenience, calls from different dates and tines, and
t hus no | onger have to nonitor “live” calls. The systemall ows
them to ascertain quickly any quality concerns about specific
enpl oyees and to avoid listening to calls that are irrel evant
for the purpose of quality control. Conversely, supervisors can

also retrieve the specific calls about which they have received



conplaints or problem reports, and this practice has hel ped
reduce the overall nunber of conplaints.

Appel | ants comenced the action sub judice on February 23,
1999, by filing a Conplaint putatively, as a class action, with
the court bel ow. That pl eadi ng was never served. Appel | ant s
anmended their conplaint on April 12, and it was served.

The parties identified the issue of the applicability *of
the tel ephone exenption provided in the Definitions Section 10-
401 of the Courts and Judicial Proceedings Article of the
Annot at ed Code of Maryland” as potentially dispositive. That
exenption excludes fromthe definition of wiretapping the use of
t el ephone equi pnent to nmonitor or record calls in the ordinary
course of business. See supra note 2. The parties agreed to a
scheduling order. On February 4, 2000, both parties noved for
sunmary judgnent — appellants for judgnent that the exception
did not apply; IWF for a judgnent that it did. The court heard
oral arguments on March 9, and there decided sonme collatera
i ssues without resolving the dispositive issue.

Two weeks and t hree days before summary judgnment briefs were
due, however, appellants anended their conplaint again to
restore their prayer for statutory |iquidated damages that had
been omtted in the First Amended Conpl aint. I WF answered on

February 17, as it had for previous conplaints, denying any
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violation of the Act. The next day, appellants noved to strike
the Answer as untinmely under Maryland Rule 2-341(a).’ The court
deni ed that notion at the March 9 hearing, finding that | WF had
generally denied any allegations that it had violated the Act,
and appel l ants had not been prejudiced by the delay.
Additionally, within a few days of the March 9 hearing,
appellants nmoved to strike four affidavits submtted by IWF
with its summary judgment notions, asserting that those
affidavits failed to conply with Maryl and Rul e 2-501(c).® At the
hearing, the court granted appellants’ notion to strike, but

all owed IWF the opportunity to add | anguage curing the defects

"Rul e 2-341(a) states in relevant part that if one party anmends its pleading nore
than 15 days before trial, the other party may nove to strike, or

[i]f an anendnent introduces new facts or varies the case in a
materi al respect, an adverse party who w shes to contest new
facts or allegations shall file a new or additional answer to
the amendment within the time remaining to answer the original
pleading or within 15 days after service of the anendnent,
whi chever is later. |If no new or additional answer is filed
within the time allowed, the answer previously filed shall be
treated as the answer to the amendment.

Amendnent s introducing new facts or allegations filed within 15 days of trial are assuned
deni ed, unless it would be unjust to do so. See Rule 2-341(b).

SRul e 2-501(c) states:

An affidavit supporting or opposing a notion for summary
judgrent shall be nade upon personal know edge, shall set forth
such facts as would be adnissible in evidence, and shall show
affirmatively that the affiant is conpetent to testify to the
matters stated in the affidavit.
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wi t hout changi ng the substance of the statenents. It did so
successful ly.

After the March 9 hearing, both parties filed suppl enenta
briefs to address questions raised at the hearing. The court
hel d a second hearing on the summary judgment notions on August
24, at which it ruled that the undi sputed facts showed that I|WF
used its telecommunications system including the Raca
conponents, within the exception of section 10-401(4).
Appel l ants tinmely appeal ed.

Di scussi on

This court reviews grants of summary judgnment “de novo under
a sinmple standard: whether the trial court’s legal conclusions
were correct.” MCoy v. Hatmaker, 135 M. App. 693, 704, 763
A. 2d 1233 (2000); see also Goodwi ch v. Sinai Hosp., 343 Md. 185,
204, 680 A.2d 1067 (1996); Beatty v. Trailmster Prods., Inc.,
330 Md. 726, 737, 625 A . 2d 1005 (1993); Barnett v. Sara Lee
Corp., 97 M. App. 140, 146, 627 A.2d 86 (1993). OQur analysis
of whether the circuit court was correct invokes the well-
establi shed standard for summary judgnent, whether “the notion
and response show that there is no genuine dispute as to any
material fact and that the party in whose favor judgnment 1is
entered is entitled to judgnent as a matter of law.” M. Rule

2-501(e); see also Southland Corp. v. Giffith, 332 M. 704,
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712, 633 A.2d 84 (1993). The court’s review also considers
whet her a dispute of material fact calling for trial actually
exi sts, Lonmbardi v. Montgomery County, 108 Md. App. 695, 709-10,
673 A.2d 762 (1996), or whether that so-called dispute is nere
wi shful thinking on the part of the party seeking to block
sunmary judgnment. Once the noving party has provided the court
with sufficient grounds to sustain summary judgnent, the non-
movant nust have denonstrated that there exists no genuine
di spute of material fact in order for the court below to have
bl ocked summary judgnment. Here, the non-nmovants woul d have done
so by presenting facts that would be adm ssible in evidence.
Id. at 710; see also Goodwi ch, 343 Ml. at 206.

A genuine issue of material fact is a factual dispute that
is real and not imagined. “Neither general allegations of facts
in dispute nor a nere scintilla of evidence will suffice to
support the non-novant’s position; there nust be evidence upon
which the jury could reasonably find for the noving party.”
Fearnow v. Chesapeake & Potomac Tel. Co., 104 M. App. 1, 48,
655 A.2d 1 (1995), aff'd in part, rev'd in part, 342 M. 363,
676 A.2d 65 (1996)). A material fact is one that would “affect
t he outcome of the case.” King v. Bankerd, 303 Md. 98, 111, 492

A.2d 608 (1985). Summary judgnent may not be defeated by a
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di spute as to a fact that is immterial. Scroggi ns v. Dahne,
335 Md. 688, 690-91, 645 A . 2d 1160 (1994).

As for the procedural issues, the court’s decisions to
accept an untinmely Answer and to permt IWF to anend its
affidavits are matters within its sound discretion. Mat t vi di
Associ ates Ltd. Pshp. v. NationsBank of Virginia, N A, 100 M.
App. 71, 83, 639 A . 2d 228 (1994) (quoting Robertson v. Davis,
271 Mmd. 708, 710, 319 A 2d 816 (1974)); see also Ski Roundtop,
I nc. v. Wagerman, 79 MJ. App. 357, 371, 556 A.2d 1144 (1989).
We review decisions such as these for abuse of discretion.

Appel l ants’ argunents related to the dispositive issue fail
because they are based upon a faulty notion of how a nodern
busi ness tel ecomunications system is assenbl ed. Appel | ant s
seek to prove that IWF s recording equi pment was not integra
to its telecommunications system because that equipnment was
purchased later than the main system and from a different
vendor . Appel l ants assume, however, an outdated paradi gm of
busi ness tel ephony dating fromthe time that a single nonopoly
t el ephone conpany controlled the market and, thus, dictated the
choi ces available to consuners. More nodern nmainstays of

commercial telephony, consumer choice, and conpetition are

-14-



beyond appellants’ field of vision.® |f the Act were to require
that all conponents had been purchased at one time from one
vendor, few conpanies would neet the exception set forth in
section 10-401(4). Moreover, appellants provide no rational e as
to why we should treat the Racal recording and reproduction
equi pmrent any differently fromsimlar equi pment found by ot her
courts to be within the exenption. Neither do they adduce any
facts that would show that IWF was not acting in the ordinary
course of business, and, in fact, they plead otherw se. The
judgnment of the trial court thus stands on its nmerits. As for
the procedural issues, we hold that appellants failed to
establish any abuse of discretion and we affirm
I

Subject to certain exceptions, the Maryland Wretap Act
makes it unlawful to “[w]ilfully intercept, endeavor to
intercept, or procure any other person to intercept or endeavor
tointercept, any wire, oral, or electronic communication.” M.
Code (1973, 1998 Repl. Vol., 2000 Cum Supp.), 8§ 10-402(a)(1l) of
the Courts & Judicial Proceedings Article. To intercept such

conmuni cation, one nust acquire aurally or otherwise “the

Interestingly, appellants presented no expert testinmony regarding which

components should conprise a business telecommunications system They relied
instead upon the analysis of those business telephony authorities, their
at t or neys.
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contents of any wire, electronic, or oral conmunication through
the use of any electronic, mechanical, or other device.” § 10-
401(3). Certain interceptions, however, are |legal and covered
under the Act’s exceptions. For exanple, interceptions captured
usi ng

[al]ny telephone or telegraph instrunent,

equi prment or ot her facility for t he

transm ssion of electronic comrunications,

or any conponent thereof, . . . furnished to

t he subscri ber or user by a provider of wire

or electronic communication service in the

ordinary course of its business and being

used by the subscriber or wuser in the

ordi nary course of its business or furnished

by the subscriber or user for connection to

the facilities of the service and used in

the ordinary course of its business,
do not violate the Act. 8§ 10-401(4)(a). | nstead, they fal
under what is comonly called the “telephone equipnent
exception,” “telephone extension exception,” or “business
ext ensi on exception.”

The tel ephone equi pnent exception has two prongs. T. B.
Proprietary Corp. v. Sposato Builders Corp., No. 94-6745, 1996
U.S. Dist. LEXIS 7464, at *9-10 (E.D. Pa. May 31, 1996). To be
within the exception, the equi pnment nmust be a “tel ephone
[ ]nstrunment, equi pment or other facility for the transm ssion

of electronic comunications, or any conponent thereof

furnished by the subscriber or user for connection to the
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facilities of the service.” 8§ 10-401(4) (i) (a). Second, the
equi pnment nust be “used in the ordinary course of [the user’s]
business.” Id.

We note that the case sub judice is one of first inpression
for Maryland courts. The only reported case dealing with the
t el ephone equi pment exception exam ned whet her police officers
could allow a crinme victim to listen in on an extension
tel ephone in order to identify a suspect by voice. See Adans v.
State, 43 Md. App. 528, 406 A 2d 637 (1979), aff’d 289 Md. 221,
424 A.2d 344 (1981). The instant case is the first tine an
appellate court in this State has exam ned the use of add-on
recording equipnment in the workplace to nonitor service
personnel who interact with custoners by tel ephone.

Because scant Maryland authority on this issue exists, we
must turn to federal cases and those from other state courts.
The Maryland Wretap Act is substantially identical to the
federal statute and the statutes of nany ot her states. Conpare,
e.g., 8 10-401(4) (defining “electronic, nechanical, or other
device”), with 18 U S.C. 8 2510(5) (sane). In fact, the only
significant difference between the Maryland Act and the federal
statute is the nunber of parties that nust consent to an
ot herwi se prohi bited interception. Conpare 8 10-402(c)(3) ("It
is lawful under this subtitle for a person to intercept a wre,
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oral, or electronic conmunicati on where the personis a party to
the communication and where all of +the parties to the
comruni cati on have given prior consent to the interception .

"), with 18 U.S.C. § 2511(2)(d) (2000) (“It shall not be
unl awf ul under this chapter for a person not acting under col or
of law to intercept a wire, oral, or electronic conmunication
where such person is a party to the communi cati on or where one
of the parties to the communication has given prior consent to
such interception . . . .”) (enphasis added).

The i ssue sub judice rel ates not to the nunmber of consenti ng
parties involved, but instead to whether IWF s use of after-
mar ket add-on recording equipnent for quality control falls
within the exception. Thus, any differences between the Maryl and
Act and its counterparts do not cone into play. Accordingly, we
may | ook to other courts’ interpretations of those other acts.
See State v. Bailey, 289 Md. 143, 151-52, 422 A . 2d 1021 (1980)
(“The Maryland ‘W retapping and El ectronic Surveillance lawis
an offspring of the Omibus Crinme Control and Safe Streets Act
of 1968, . . . comonly called Title Ill. Title Il provides
federally mandat ed m ni mum gui delines for the use of wretaps.
The states are required to apply a standard no nore | enient than
the federal law, and may opt for a nore restrictive policy if

they so choose. . . . In construing the Maryland statute
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t herefore, we nmust ensure that our interpretation does not fall
bel ow federal guidelines.”); Adanms, 43 Md. App. at 536 (relying
on federal cases, explaining, “[a]lthough the federal and
Maryl and acts differ in. . . two respects, in the section which
is dispositive of the issue before us, the federal and the
Maryl and acts are identical”).

W also note that, as part of the definition of
“[e]lectronic, mechanical, or other device,” the telephone
equi pnent exception is not an affirmati ve defense, see MI. Code
(1973, 1998 Repl. Vol., 2000 Cum Supp.), § 10-410(b) of the
Courts & Judicial Proceedings Article (setting forth affirmtive
def enses), but instead nust be an el enent of any claimthat the
Act has been violated. See, e.g., Arias v. Mitual Cent. Alarm
Serv., 182 F.R. D. 407, 413 n.42 (S.D. N. Y. 1998) (“The rel evant
portion of 18 U.S.C. 8 2510(5) often has been referred to as the
t el ephone extension/ busi ness use defense. That, however, is a
msnonmer. It is plaintiffs' burden to make out the el ements on
their claim. . . .7), aff'd, 202 F.3d 553 (2d Cir. 2000).
Appel |l ants thus bore the burden of proving that the recording
equi pment in question nmet the statutory definition of an
“electronic, nmechanical, or other device.” ld. at 414. The
court below could have reached that conclusion, and denied

sunmary judgnment, only if appellants had presented any evi dence
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at all tending to show that the Racal recording equi pment would
not fall under the exception. See T.B. Proprietary Corp., 1996
U S. Dist. LEXIS 7464, at *9-10 (applying the federal tel ephone
equi pment exception at summary judgnment); see also United States
v. Christman, 375 F. Supp. 1354, 1356 (N.D. Cal. 1974). They
failed to do so.

In seeking to establish that the recordi ng equi pnent falls
outside of the statutory definition, and thus the exenption,
appellants try to show that the recorders were not telephone
equi pnent and were not used in the ordinary course of business.
They point out that the recorders were attached as an
afterthought |ong after the original telecommunications system
was in place and bear a different brand | abel fromthe original
system They al so note that the recorders cannot stand al one as
t el ephones, i.e., it would be inpossible to place a call wusing

this equi pment. Appellants grasp at straws, however, in terns
of both the realities of nodern tel econmuni cati ons equi pnent and
the statutory interpretation they espouse.
A
At the outset, we note that other courts routinely find that
equi pnment simlar to the Racal recorders, integrated and used in
simlar fashion, falls within the statutory exceptions for

t el ephone equi pnent. See, e.g., Arias, 182 F.R D. at 407
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(routine recording of all calls at alarm nonitoring conpany
usi ng attached Di ctaphone equi pment within tel ephone equi pment
exception); Jandak v. Brookfield, 520 F. Supp. 815 (N.D. I1I1I.
1981) (recording of personal call made at police station on
line intended for wuse in investigations wthin telephone
equi pment exception); O Sullivan v. NYNEX Corp., 687 N E. 2d 1241
(Mass. 1997) (telemarketing calls made by common carrier to
customers within telephone equipnment exception); Dillon v.
Massachusetts Bay Transp. Auth., 729 N E.2d 329 (Mass. Ct. App.

2000) (routine recording of <calls mde at public transit
authority operations center within tel ephone equipnment
exception). Appellants sinply ignored these well-known cases in
their opening brief, then failed to distinguish them
meani ngfully in their reply brief.

These cases, however, are thoroughly on-point. The
characteristics of the Racal recorders used here and their
function within IWF s tel econmuni cati ons system establish that
they fall within the tel ephone equi pment exception, as it was
intended by the legislature. The recorders were designed and
manuf actured to be used in the way that |WF uses them — as
integrated conponents of a |larger system providing cal
nmoni toring capabilities for that system See O Sullivan, 687

N. E.2d at 1245 (“The *AutoQuality!’ systemutilized by NYNEX is
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‘tel ephone equiprment’ within the nmeaning of the Massachusetts
W retap statute, because . . . the system was designed for and
used by the telephone conpany randomly to nonitor and record
t el ephone conversations in the ordinary course of business to
manage the quality of services it provided to its custoners.”);
Dillon, 729 N.E.2d at 335 (“Simlarly [to the ‘AutoQuality’
systemin NYNEX], the MBTA devices, commercially designed, were
purchased by the defendant for routine business, were directly
integrated into phone |lines on which they depended in order to
function, and recorded conversations for possible future
listening.”). IWF purchased the equipnment for integration with
its tel econmuni cati ons system Cf. Wllianms v. Poulos, 11 F. 3d
271, 280 (1st Cir. 1993) (“we are at a loss to see how the
nmonitori ng systemused here, consisting as it did of *alligator
clips attached to a mcrophone cable at one end and an
‘“interface connecting [a] m crophone cable to a VCR and a vi deo
canera’ on the other, can be considered to be a ‘tel ephone or
tel egraph instrunent, equipnment or facility, or a[] conponent
thereof’”); Pascale v. Carolina Freight Carriers Corp., 898 F.
Supp. 276, 279 (D.N.J. 1995) (three Radi o Shack voice-activated
tape recorders “placed next to, or connected with, a tel ephone
recei ver cannot itself be the *acquiring mechanism It is the

receiver which serves this function —the recorder is a nere
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accessory . . . .7"). Unli ke off-the-shelf recording devices
avail able at retail outlets and useful for other stand-al one
recording applications, the Racal recorders are highly
speci alized, expensive hardware designed to add nonitoring
functions to a commercial telephone system nmuch Ilike a
turntabl e conponent is designed to be integrated into a stereo
systemor a hard drive is designed to be installed in a personal
comput er.

The recorders, noreover, were designed to support a function
related to the effectiveness of the telecomunications system
namely, nmonitoring of the use of that systemto interact with
custoners and the public, and they were actually used for that
pur pose. Whet her courts consider add-on equi pment part of a
tel ecommuni cati ons systemand t hus apply the tel ephone equi pment
exception often, in fact, turns upon “whet her the equi pnent *had
a positive inpact on efficiency, clarity, cost, or any other
factor by which one woul d nmeasure the effects on a conmuni cati on
system’'” See T.B. Proprietary Corp., 1996 U S. Dist. LEXIS
7464, at *11 (quoting Pascale, 898 F. Supp. at 281). The Racal
recorders, noreover, have no use outside of their integrated
functioning in IWF s system nor can they be accurately
descri bed as stand-alone recording equipnent —to wit, one

cannot dictate letters using the recorders or bring a recorder
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into a neeting to capture what transpires. Appellants here make
no claimthat the Racal equipnment can function in stand-al one
capacity, as likely could the standard videocassette recorder
and video canmera in Wllianms. See 11 F.3d at 280.

| nstead, they make weak argunments regarding the timng of
the installation of the recorders —years after the initial
systemwas installed —and the fact that the recorders canme from
a different manufacturer than the original system® They also
contend that because the recorders cannot be used to place a
call, they cannot be considered tel ephone equi pnent. The sane
can be said, however, about nuch of +the other hardware

conprising the overall system and one need not be able to place

To make their argunent, appellants cite, with little regard for accuracy, testinony
that woul d be inadnmissible at trial. For exanple, appellants cite the deposition testinony
of Nortel’s representative to contend that the Racal recorders, and other after-narket
equi prent |ike them were not part of IWF s tel ephone system The Nortel representative,
however, did not assert such views, but instead stated that he had “no idea” as to the
speci fic equi pment IWF had and that he lacked famliarity with Racal recordi ng equi prment.
H s testinony cannot be used to infer that the Racal equipnent had not been integrated into
IWF s tel ecomuni cati ons system

Li kewi se, appellants seek to construe deposition testinony by representatives of
Racal and W11l ians Communi cations to showthat the recording devices were peripheral to the
t el ecommuni cations system Aside fromrenoving their testimny fromits proper context,
appel l ants conveniently onmt the fact that such testinony was taken under IWF s ongoi ng
objection that these deposition witnesses were being asked to draw ultimate |egal
conclusions rather than testify to specific facts. Had the testinmony been presented bel ow,
the court mght have refused to accept it, if it determned that the w tnesses were
unqual ified to opine on the matters queri ed. See, e.g., Herzinger v. Baltinore, 203 M.
49, 64, 98 A 2d 87 (1953) (“Many of the questions asked called for | egal conclusions by the
wi tness, and none was directed towards the actual findings of fact. The court sustained
obj ections to these questions, chiefly on the ground that the witness was not qualified to
answer them”). W are troubled greatly by appellants’ deternination to push potentially
i nadm ssi ble testimny under the wire and present it in this Court as though it were part
of the trial record.
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a call wusing a piece of hardware for that device to be
consi dered part of the tel ephone system See Jandak, 520 F.
Supp. at 822 (explaining that the tel ephone equi pnment exception
ext ends beyond those basic instruments necessary to conplete a
tel ephone call) (“it is clear fromthe | anguage of the exception
that it exenpts nore than just extension tel ephones”). The
Racal recorders, like all other such hardware, are integrated
into IWF s tel ecommunications system using wiring practices
standard in business telephony, and their connections are
i ndi stingui shable from those for the other hardware, including
t hose conmponents that could be used alone to place calls.
Finally, the fact that the Racal equipnment is |ocated separate
from the swtching equi pnment for the PBX is of no consequence.
The testinmony presented suggests that the choice of | ocation was
driven by considerations of convenience and security, but that
is beside the point. W cannot believe that appellants woul d
have dropped their opposition to IWF s use of the Racal
recorders had those recorders been |ocated in a different room
The court bel ow properly found, based on the undi sputed evi dence
before it, that the hardware used for the recording of calls at
IWF was “telephone . . . equipnment . . . furnished by the
subscri ber or user for connectionto the facilities of the [wire

conmuni cati on service].”
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B

The second prong of the tel ephone equipnent exception
requires use of the recording equipnent in the ordinary course
of business. IWF s use of the equipnent clearly satisfied this
prong of the exception.

The phrase “ordinary course of business” has the sane
meani ng under the Maryland Wretap Act “as it does in the nyriad
of other legal contexts in which it is used: an action is taken
in the ordinary course of business if it is a routine activity
of the business in furtherance of a legitimte business goal.”
Arias, 182 F.R D. at 416 (citing Managenent Techs. v. Morris,
961 F. Supp. 640, 648 (S.D. N. Y. 1997)); cf. United States v.
Mur dock, 63 F.3d 1391, 1397 (6th Cir. 1995) (holding that wife's
indiscrimnate recording of all telephone calls to and from
fam ly-run funeral home violated the federal Act, when she
recorded those calls for purpose of catching husband in
activities that were illegal and threatening to the marri age);
O Sullivan, 687 N E.2d at 1245 (“[T]he general rule is that
noni tori ng business calls is |egal, but eavesdroppi ng on private
calls isillegal unless there ‘is a |legitimte business purpose’
for the enployer to nonitor an enployee’s conversati on. An
enpl oyer may nonitor by extension phone an enpl oyee’ s busi ness-

related calls as long as the enployer offers a legitimte
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busi ness reason that justifies such nmonitoring.”) (citing
several cases). |IWF s use of the Racal system unquestionably
neets this definition.

First, use of the systemwas routine. Once installed, the
Racal recorders were used daily to nonitor, record, and store

every single call made on the designated |ines without regard to

Y'n Amati v. dty of Wodstock, 176 F.3d 952 (7' Gr. 1999), the court
examned which activities take place in the ordinary course of business, and
which do not. The context for its evaluation was law enforcenent, but the court
concl uded that each situation usually presents a fairly patent answer:

[T] he ordinary-course exclusion has its own donain. Wat
that domain is, however, is a bit obscure.

Investigation is wthin the ordinary course of | aw
enf or cenent, so if “ordinary” wer e read literally
warrants would rarely if ever be required for electronic
eavesdropping, which was surely not Congress's intent.

Since the purpose of the statute was primarily to
regulate the wuse of wretapping and other electronic

surveill ance for i nvestigatory pur poses, “ordi nary”
should not be read so broadly; it is nore reasonably
interpreted to refer to routine noni nvestigative
recording of tel ephone conversations. (This
interpretation nay have much the sane practical effect
as t he interpretation nenti oned earlier in whi ch

“ordinary course” refers to recording calls on one's own
line; for ordinarily when police record calls as part of
an investigation they are recording calls on soneone
else's line.) Such recording wll rarely be very
invasive of privacy, and for a reason that does after
all bring the ordinary-course exclusion rather close to
the consent exclusion: what is ordinary is apt to be
known; it inports inplicit notice. To record all calls
to and from a police departnment is, for the reasons

expl ai ned earlier, a routine police practi ce. | f
“ordinary course” of law enforcenent includes anything,
it includes that. The sparsity of case law on the

question suggests not that the principle is dubious but
that it is too obvious to have incited many challenges.

Id. at 955-56 (citations onitted) (enphasis added).
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origin, destination, or identity of the in-house or outside
parties. Such indiscrimnate and routine recording of *“all
activities on established designated lines . . . is not
conparable to the selective use of recording equipnment to
eavesdrop on a normal ly unnonitored tel ephone systemin order to
record specifically selected communi cations.” Jandak, 520 F.
Supp. at 822.

Second, IWF s use of the Racal recorders furthered a
| egiti mat e busi ness goal —to control and i nprove the quality of
service that IWF s representatives provide to its custonmers and
t he public. We note that this is nearly the sanme legitimte
busi ness purpose as that approved by the Court in O Sullivan:

NYNEX had a legitimte business interest in

managing and nonitoring the quality of

t el ephone calls made by their tel emarketers

to NYNEX custoners. NYNEX' s interest in

ensuring that the telephone calls mde

conplied with the guidelines inposed by the

t el ecomruni cati ons statutes [regul ating

tel emarketing], coupled with the possible

need to gi ve further training and

supervision to enployees dealing with the

public, supports this proposition.
687 N.E.2d at 1246. In fact, courts have commonly held that
such use of a recording system neets the ordinary use prong of
the tel ephone equi pnent exception. See, e.g., Royal Health Care

Services, Inc. v. Jefferson-Pilot Life Ins. Co., 924 F.2d 215,

218 (11" Cir. 1991) (stating that its decision that the policy
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of recording all outgoing calls froma particul ar department was
in the ordinary course of business was “an easy one,” for “[a]
review of the transcript of the call reveals that the entire
call concerned charges by Royal Health for services provided to
a patient insured by JP Life. . . [and t]he only concl usion that
may be drawn is that the call was intercepted in the ordinary
course of business”); Watkins v. L.M Berry Co., 704 F.2d 577,
579-584 (11t" Cir. 1983) (holding that court had “no doubt” that
a policy of “nonitoring solicitation calls as part of its
regul ar training progranf was in ordinary course of business).?'?

Appel | ants’ own pl eading that the nonitoring took place in
the ordinary course of business, see 2d Am Conmpl. T 1 (“Upon
information and belief, Defendant . . . in its ordinary course
of business, routinely taps the tel ephone conversations of all
i ndi viduals communicating with Defendant via telephone.”),

arguably nakes it inpossible to contend otherw se now. The

25eeki ng to distinguish these cases, appellants cite Sanders v. Robert Bosch Corp.,
38 F.3d 736 (4'" Gr. 1994), which held that constant surreptitious monitoring, including
eavesdroppi ng on personal calls, ostensibly to prevent bonb threats, did not satisfy the
second prong of the tel ephone equi pment exception. Aside fromhaving been criticized for
faulty reasoning, see Arias, 182 F.R D. at 414 n. 47, Sanders may be di stingui shed factually
on a nunber of levels. For exanple, the majority in Sanders never accepted the prem se that
t he defendant had been truthful about its real purposes in nmonitoring, and further, it
conducted nonitoring surreptitiously, without nost enpl oyees’ know edge t hat recordi ngs were
bei ng made. Sanders, 38 F.3d at 741-42. Here, |WF nanagenment stated cl ear and consi stent
goals from the outset, and in fact, trained all enployees in certain aspects of the
noni tori ng programand provi ded unnonitored extensions for personal calls. The undisputed
evi dence shows that |WF recorded calls because it sinply wanted to i nprove the quality of
communi cati ons between its agents and the public.
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doctrine of estoppel by adm ssion or by pleading alone should
bar their assertion that IWF s recording and nonitoring
activities do not take place in the ordinary course of business.
See, e.g., Van Royen v. Lacey, 266 M. 649, 652, 296 A 2d 426
(1972) (“*A man shall not be allowed to blow hot and cold, to
claim at one tine and deny at another.’ Accordingly, the
appellees are now estopped by their own pleadings from
contendi ng anything other than that . . . .”) (quoting Edes v.
Garey, 46 Md. 24, 41 (1877)) (quoting Cave v. MIls, 7 H & W
927)1';, Wl son v. Stanbury, 118 M. App. 209, 214, 702 A 2d 436
(1997) (“*one who, wthout m stake induced by the opposite
party, has taken a particular position deliberately in the
course of litigation, nmust act consistently with it; one cannot
pl ay fast and | oose.’”) (quoting WnMark Ltd. Pshp. v. Mles &
St ockbridge, 345 Md. 614, 620, 693 A 2d 824 (1997)).

Appel | ants seek, neverthel ess, to manufacture a dispute as
to the material issue by attacking IWF s retention period,
whi ch they assume is indefinite. They only cite, however, the

testinony of one telephone technician operating the Racal

Byvan Royen deals with parties who stated in pleading that a conveyance of |and had
created joint tenancy, but |ater argued that the same conveyance had created tenancy in the
entireties. That case cites several ol der cases for the doctrine, including Stone v. Stone,
230 Md. 248, 253, 186 A 2d 590 (1962); Scanlon v. \Wal she, 81 Mi. 118, 132, 31 A 498 (1895);
Mobberly v. Mobberly, 60 Mi. 376, 379 (1883); Hall v. MCann, 51 Ml. 345, 351 (1879).
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equi pmrent who stated that he did not know how nmany t apes exi sted
or where they were stored. Such testinony could not reasonably
have been used to infer indefinite storage. Al t hough IWF' s
chief operating officer testified that there existed a storage
period for the tapes, the duration of which he did not know,
appellants’ claimthat IWF stored conversations “five years,
ten years —and beyond” is totally basel ess, see Appellants’ Br.
at 12, given that at the tine this suit was filed, the recording
system has been in place for less than three years.
Furthernmore, even if appellants had established that I WF | acks
a well-crafted policy for destroying recordings, they have not
adduced any evidence from which the trial court could have
inferred that the nonitoring of calls for quality control is not
a legitimate business practice. To the contrary, plenty of
adm ssi bl e evidence was set forth showing IWF s actual purpose
in recording calls and supporting the |lower court’s grant of
summary judgnent.'* We will not allow appellants to manufacture
a jury question out of the whole cloth of counsel’s argunent,

when | WF has presented sufficient grounds for summary judgnent

“YWF s on-site tel ephone technician described the purpose of the recording devices
as “quality assurance.” H s supervisor said that the systemhad been installed “to pronote
quality.” The chief operating officer of IWF explained that the recorders had been
installed to inprove “the quality of service to our custoners, be it the claimants [or] our
policyhol ders.”
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and appellants failed to establish the existence of any genuine
i ssue of material fact below. See Goodw ch, 343 Md. at 206-07.
C

Beyond IWF s success in neeting the standard for summary

j udgnment and appellants’ failure to establish a jury issue, we
note that appellants’ stab at statutory interpretation defies
common sense. Appellants argue that the Act delimts equi pnent
covered under the tel ephone equi pnent exception to those devices
“for the transm ssion of electronic comunications”; the Racal
recorders, of course, make no such transm ssions. See § 10-
401(4) (1) (“Any tel ephone or tel egraph instrunment, equipnent or
other facility for the transm ssion of el ectronic conmuni cations
."). Appellants’ reading of the Act, however, would

excl ude all tel ephonic communi cati ons, which are not consi dered

to be electronic conmrunications, but w re conmmunications

i nst ead. The Act provides that “‘[e]lectronic communication’
does not include . . . [alny wire or oral communication.” 8§ 10-
401(11)(ii). On the other hand, “‘[w]ire communication’ neans

any aural transfer made in whole or in part through the use of
facilities for the transm ssion of comuni cations by the aid of
wire, cable, or other like connection between the point of
origin and the point of reception,” a definition that, we note,

descri bes perfectly ordinary tel ephone calls. & 10-401(1)(i).
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Thus, appellants’ | ogic would proscribe the tel ephone equi pment
exception as courts now enforce it. W cannot imgine that our
| egi slature intended that result, and we will not repudiate the
interpretative efforts of several panels that have preceded us. ®
Further, appellants’ suggested interpretation renders the
words “tel ephone or telegraph instrunment J[or] equipnment”
surpl usage, violating the rule of construction that holds al
parts of a statute should be given functional nmeaning. See
e.g., Ofice of People s Counsel v. Maryland PSC, 355 Md. 1, 22,
733 A . 2d 996 (1999) (“We are . . . required to interpret the
statute as a whole, for ‘[w] here the statute to be construed is
a part of a statutory schenme, the legislative intention is not
determ ned fromthat statute alone, rather it is to be discerned
by considering it in light of the statutory schenme.’ Moreover,
neither the words in the statute nor any portion of the

statutory schenme should be read ‘so as to render the other, or

5To the contrary, followi ng changes to the federal Act in 1986, Maryland’s Wretap
Act was anmended in 1988 to expand the coverage of the existing statute to include el ectronic
communi cations such as internet service and enmail. See Senate Judicial Proceedi ngs Conm,
Bill Analysis, Senate Bill 679, at 4 (1988) (“Wth few exceptions . . . the proposed
Maryl and Bill tracks the Mddel Act prepared by the Departnent of Justice to assist states
in conformng their |legislation to the Federal Act.”). The federal El ectronic
Conmmuni cations Privacy Act of 1986 (“ECPA’) extended federal w retap coverage to new types
of non-tel ephonic or tel egraphic communi cations. See S. Rep. No. 99-541, at 2 (“As Senator
Leahy said when he introduced [this bill] . . . the existing law is ‘hopelessly out of
date.” It has not kept pace with the devel opnent of communi cations and conput er technol ogy.
Nor has it kept pace with changes in the structure of the tel ecommunications industry.”).
After the ECPA passed, states had two years to enact statutes governing the nmonitoring of
el ectroni ¢ comuni cati ons before federal preenption took effect. Id. at 49. Maryland s
1988 revisions were enacted with that intention. See Bill Analysis, supra, at 1.
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any portion of it, neaningless, surplusage, superfluous, or
nugatory.’”) (quoting Government Enployees Ins. Co. v. Insurance
Comir, 332 Md. 124, 132, 630 A . 2d 713 (1993)); Suburban Hosp.,
I nc. v. Maryland Heal th Resources Pl anning Comrin, 125 Md. App.
579, 583, 726 A.2d 807 (1999) (“Viewing ternms as surplusage is
a di sfavored net hod of statutory construction. Statutes should
be read ‘so that no word, clause, sentence or phrase is rendered
sur pl usage, superfluous, neaningless, or nugatory.’”) (quoting
Mont gonery County v. Buckman, 333 Md. 516, 523-524, 636 A 2d 448
(1994)) (citations omtted). It also flies in the face of the
common grammatical rule stating that a qualifying clause
ordinarily defines only those words or that phrase i mediately
preceding it, especially in the absence of an interveni ng comma
before the qualifying clause. See Sullivan v. Dixon, 280 M.
444, 451, 373 A.2d 1245 (1977). |f a qualifying phrase —here,
“for the transm ssion of electronic comunications” —is to
apply to all antecedents rather than sinply the | ast one, then
it must be separated fromthose antecedents by a conma. 2A J.G
Sut herl and, Statutes and Statutory Construction 8 47.33 (Nornman
J. Singer, ed., 6'" ed. 2000); see also Sullivan, 280 Md. at 451
(citing to Webb v. Baltinmore, 179 M. 407, 409-10, 19 A . 2d 704
(1941); 4" edition of Sutherland). Thus, the prepositional
phrase in controversy nmodifies only the word “facility,” and
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definitely not the preceding words “tel ephone or telegraph
instrunment.”1% Because the Racal recorders were indeed part of
| WF s tel ephone equi pnent and were used for | egitinmate busi ness
pur poses, they fall under the tel ephone equi pment exception, and

t he court properly granted sunmary judgnment to IWF. W affirm

I

We now turn to appellants’ second issue, whether the court
bel ow erred when it accepted IWF s Answer to appellants’ Second
Amended Conpl ai nt. Sunmary judgnent briefs were due on February
4, 2000, with the hearing for summary judgment schedul ed for
March 9. On January 18, 2000, appellants anended their
conplaint, restoring the prayer for |iquidated damges, which
had been inadvertently omtted from their First Amended
Complaint. |IWF failed to answer the Second Anmended Conpl ai nt
until February 17. Appellants contend, as they did bel ow, that
IWF s Answer should be barred by Maryland Rule 2-341. We
di sagree and hold that the court below did not err in accepting

t he Answer.

®As the sentence is punctuated, we assume that the prepositional phrase could al so
nodi fy the word “equipnent.” Placing “equipnent . . . for the transm ssion of electronic
comruni cati ons” under the tel ephone equipnent exception is consistent with the 1986

revisions to the federal Act. See supra note 15.
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The decision to permt an amendnent to an answer “rests
within the sound discretion of the trial judge, and this
di scretion is subject to review on appeal only for its abuse.”
Mattvidi, 100 Md. App. at 83. Anendnents to an answer are “to
be freely allowed when justice so permts” and denied “only if
‘prejudice to the opposing party or undue delay results.’” Id.
(quoting Md. Rule 2-341(c); Robertson, 271 Ml. at 710).

The court bel ow was well within its discretion. We agree
that the only material difference between appellants’ First and
Second Anmended Conpl aints was the reinstatenment of the prayer

for |iquidated damages that appeared in the original Conplaint

but was omtted in the First Amended Conplaint. Al t hough
appellants claim they “introduced new facts and varied the
allegations . . . in a material respect,” our side-by-side

conparison of the two pl eadi ngs shows that, aside fromthe added
prayer, they are substantially the sane. Thus, as the court
bel ow found, IWF s responses to appellants’ allegations and
prayer for damages were already on the record.

Second, like the court below, we find that appellants
suffered no prejudice resulting from the two-week delay in

filing ITWF s Answer.” As the docket sheet clearly shows,

YUnder Rule 2-341(a), the Answer woul d have been due February 2. It was received
February 17, instead.
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during that two-week period, the only activity that could have
consunmed appellants’ time, other than preparing their notion to
stri ke, was the ongoing preparation of briefs and argunents for
the summary judgnment notions. Because appellants anended only
the renmedy they sought, and not the allegations they intended
for that remedy to redress, the amendnent —and the Answer —had
no effect upon their ability to produce a nenorandum of points
and authorities. Not ably, appellants failed to make any
al l egation of prejudice, nuch less set forth any grounds from
which we could infer it. W thus affirm
11

Finally, appellants ask whether the court bel ow erred when
it allowed IWF to anmend several affidavits to cure all eged
format deficiencies that did not change the substance of the
affidavits. The court allowed the affidavits to be nodified
because they failed to state specifically that the affiants were
conpetent to testify to the matters stated therein. The other
affidavit content, however, showed that the affiants were, in

fact, conpetent to attest to the subject matter. Agai n, we

answer “no” to appellants’ question and expl ain.
Maryl and Rul e 2-342 states that “any notion or other paper
may be amended” with | eave of court and upon any terns that the

court m ght inmpose. As with amendnents to the answer and ot her
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pl eadi ngs, see supra, the court may allow nodifications in its
di scretion, and such discretion my be exercised |iberally,
provided that other parties are not prejudiced. See Ski
Roundt op, 79 Md. App. at 371 (“it would nost |ikely have been an

abuse of discretion not to allow amendnment of interrogatory
answers). Here, anendnent of the affidavits did not alter their
substantive content, but instead was intended to cure nmere
techni cal defects, nanely, to insert the phrase “to the best of
t hat know edge,” after the affirmation that the facts “are based
on ny personal know edge and are true and accurate.” Such
| anguage would not, and did not, affect the substance of the
facts to which the affiants attested, and notably, appellants do
not claim that it did — nor can they.'® To the contrary,
appellants had a full and fair opportunity to respond to the
substance of the affidavits, and they did so. They deposed all
| WF enpl oyees who submtted affidavits, and we note, their

testimony was consistent with that set forth in the affidavits.

®Bappel | ants al so argue that inclusion of that phrase contradicts the requirenent of
Maryl and Rul e 2-501(c) that all affidavits be “nade upon personal know edge.” That argunent
is so weak that it barely requires acknow edgment. Not only do the affidavits in question
state twice that they are based upon personal know edge, but the total statement of
affirmation, that the affiant had spoken and his statement were “based upon ny personal
know edge and are true and accurate to the best of that know edge,” fully satisfies Rule
2-501(c). It states quite directly that the affiant spoke from personal know edge. In
contrast, the affiant’s statement in Wbb v. Joyce Real Estate, 108 Mi. App. 512, 520, 672
A 2d 660 (1996), that his statenents were nade “to the best of [his] know edge, information
and belief,” does not assert, but nerely inplies, personal know edge and thus fails to nmeet
the requirenents of Rule 2-501(c).
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Rel yi ng on the substance of the affidavits, they filed nmultiple
briefs opposing IWF s nmotion for summry judgnment and
participated in oral argunments. Because appellants cannot claim
that the nodification prevented themfromknow ng the substance
of the affidavits, the court below found no prejudice, and

nei t her can we. We affirm

JUDGMENT AFFI RMED.
COSTS TO BE PAI D BY

APPELLANTS.
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