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In a paternity and custody case between Kat hl een Schroeder
(" Kat hl een"), the appellant, and Roland Broadfoot, Jr.
("Roland"), the appellee, the Circuit Court for Carroll County
passed an order directing that the surname of the parties' child
be Broadfoot. Kat hl een appealed the order, contending the
circuit court's ruling was an abuse of discretion. We agree
with her, and shall vacate the order and remand the case for

further proceedi ngs not inconsistent with this opinion.

FACTS AND PROCEEDI NGS

The child at the center of this dispute was born on July 6,
1998, to parents who were not married and were in a relationship
t hat had become strained and unstable well before he was born.
At birth, Kathleen nanmed the child Robert John Schroeder
(“Robert™).

On July 10, 1998, Roland filed a Conpl ai nt for Bl ood Testi ng
and Other Relief against Kathleen, in the Circuit Court for
Carroll County. He did not acknow edge paternity of Robert, but
admtted to the "possibility" of the sane.

Seven days later, Kathleen filed a Conplaint to Establish
Paternity, Custody, and Child Support against Roland, in the
Circuit Court for Baltinore County, alleging that Roland is
Robert's father. Soon thereafter, blood testing was perforned,
upon agreenent of the parties, and on August 28, 1998, the test

results established Roland's paternity.



Several nonths |ater, Roland amended his conplaint to seek
custody and a change in Robert's surname, from Schroeder to
Br oadf oot .

Utimtely, the Circuit Court for Baltinore County
transferred Kathl een's case against Roland to the Circuit Court
for Carroll County, and all of the clains were consolidated in
t hat court. After a period of discovery, the parties resol ved
their disputes by agreenent, except the dispute over Robert's
| ast name. On March 22, 2001, when Robert was 2% years old, the
circuit court held a hearing on that issue. In addition to the
facts we have recited so far, the following evidence was
adduced.

Kat hl een was 39 years old when the hearing took place
Si xteen years earlier, when she was 23, she had married a man
named Brent Schroeder, and had assumed Schroeder as her | ast
name. (Kathleen's maiden nane is Traynor.) During that
marri age, Kathleen gave birth to three children, all of whom
bear the surnanme Schroeder. The Schroeders were divorced in
1995, and Kathleen was granted custody of +the children.
Kat hl een chose to keep the surname Schroeder, and has used t hat
name ever since.

In 1997, Kathleen becane involved in a relationship with

Rol and, and soon becane pregnant. The relationship was fraught
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with problems. According to Roland, during the pregnancy, he
and Kat hl een di scussed the |ast name the child would be given
and agreed upon the surnane Broadfoot. According to Kathleen,
no such discussion took place. To the contrary, she made it
clear to Roland that she intended to give the child the surnane
Schr oeder. When Robert was born, Kathleen did not state the
name of his father on the birth certificate.! Roland testified
that he did not know that Kathleen had given Robert the surname
Schroeder until Robert was several weeks ol d.

Since birth, Robert has |lived with Kathleen and his three

hal f-si blings, with whom he is close. The half-siblings spend

lRol and nmade that fact known during his testinmony, and
i ntroduced into evidence Robert's birth certificate, which designates
the child's father as "not stated.” His testinony suggested that
Kat hl een's actions were inproper. Under M. Code (1998 Supp.), 8§ 4-
208(a)(6) of the Health General Article ("HG'), however, the nane of
the father may not be entered on the child's birth certificate unless
an affidavit of paternity, as authorized by Md. Code (1998 Supp.) 8§
5-1028 of the Famly Law Article ("FL"), has been signed by the
not her and by the person to be designated the father on the birth
certificate. Moreover, under HG 8§ 4-208(a)(8), "[i1]f the father is
not named on the certificate of birth, no other information about the
father shall be entered on the certificate.”

HG 8 4-208(a)(4)(i) provides that when an unmarri ed woman gives
birth in an institution (which would include a hospital, see HG § 4-
201(i)), the admnistrative head of the institution should provide
t he nother and father an opportunity to sign an affidavit of
paternity (or parentage). Roland testified that he saw Robert in the
hospi tal the day he was born. There was no evidence, however, that
Rol and signed an affidavit of paternity then, or ever. Thus, even if
Kat hl een had identified Roland as Robert's father to the hospital
authorities, the law prohibited them fromentering his nane, or other
i nformation about him on the birth certificate.
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on average two weekends a nonth with their father, at his house.
When Kat hl een transports themto their father’s house for this
“exchange,” Robert acconpani es her. According to Kathleen,
Robert understands that his half-siblings go to their father’s
house to spend tine with hi mand understands that his father and
their father are two different nen. Robert’ s hal f-siblings
understand this too. They also know that Kathl een has a mai den
name, but does not use it as her |ast nane.

Robert calls Roland “Daddy” and recognizes him as his
f at her. According to Roland, Robert knows that he is his
father, and is not confused about that fact.

Kat hl een testified that Robert knows all three of his names,
and when asked his name will say, “Robert John Schroeder.”
Rol and di sagreed, testifying that Robert knows his first and
m ddl e names, but not his |ast nane.

Starting soon after Robert's birth, and until January 1999,
Rol and had visitation with Robert several times a nonth. The
visits took place at Roland s nother’s house, where he |ives,
and in the presence of his nother and sister. From January
1999, wuntil Septenber 16, 1999, these visits occurred every
ot her weekend and on Tuesday eveni ngs.

On Septenber 16, 1999, Kathleen sought and obtained a

donestic violence protective order against Rol and. From t hen
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unti |l February 2000, Roland's visits wth Robert were
supervi sed, and took place once a week. At that point, Roland
began serving a prison sentence for an al cohol -related driving
of f ense. Rol and decided it would not be best for Robert to
attend visitation in prison, and therefore elected not to have
visitation. The record does not reveal the length of Roland's
prison term but discloses that he was on work rel ease.

Robert testified that he has paid child support for Robert
fromthe time of Robert's birth. He has never been in arrears.

When asked why he wants Robert to have his | ast nanme, Rol and
gave five reasons. First, Robert “is [his] first son and only
child,” and therefore should have his nanme. Second, children
should “carry” the names of their fathers, not their nothers.
Third, as Robert grows up, it will be confusing to himto have
to explain why his last nane is different from Roland’ s | ast
name. Fourth, Robert also will becone confused over whether his
not her’ s ex- husband (Brent Schroeder) is his father. Fi nal |y,
it is “not natural” and “not the honest truth” for Robert to
have the | ast nane Schroeder. Rol and expl ai ned that the | ast
name Schroeder is “Brent Schroeder’s nanme,” not Kathl een’s nane,
and is just “the nane she uses, right now.”

Kat hl een testified that she wants Robert to use the | ast

name Schroeder so he will feel secure and identify with her and
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hi s hal f-siblings, who constitute the famly unit he lives wth.
She expl ai ned that she kept the name Schroeder after her divorce
because she wanted her children to identify with her, and she
wants the sanme for Robert. She is fearful that if Robert’s | ast
name is not the same as hers and his hal f-siblings, others nay
tease himor leave himout or treat himdifferently, in a bad
way. |In Kathleen's view, it should be left to Robert to decide,
when he is older, whether he wants to use the |ast nane
Br oadf oot, instead of Schroeder; and she will support himin
what ever deci sion he makes. Kathleen wants Robert to continue
to have a strong and positive father-son relationship with
Rol and, and will act in accordance with that objective.

The custody, visitation, and support agreenent between the
parties was put on the record and ultimtely docunented in a
written order. It gave Kathleen |egal and physical custody of
Robert with Roland having visitation on a phased-in schedule
begi nning with supervised visitation in April through June 2001,
and increasing to unsupervised visitation, every other weekend
and Tuesday nights, in July 2001, and thereafter.

After closing argunments of counsel, the court expl ai ned t hat
it was going to hold the matter sub curia and issue a witten
ruling, but it already had concluded that the nere fact that

Roland is Robert's father and thinks that children should
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"carry" their father's surnanes was not reason to give Robert
the | ast name Broadfoot. The court remarked, however, that it
“ha[ d] sone concern about whether there is some confusion or
woul d be some confusion in Robert’s mnd.”

On April 26, 2001, the court issued a nenorandum opi ni on and
order directing that Robert’s surname be "changed" from
Schroeder to Broadfoot. After explaining that the decision
about the proper surname for Robert was controlled by the best
interests of the child standard, the court commented that, if
Kat hl een had el ected to resune the use of her maiden name after
her divorce, it “would have [had] no difficulty in finding that
it would be in Robert’s best interest to keep the nane he had
been given at birth," i.e., Kathleen's maiden nane. The court
then stated that because Robert knows that Rol and is his father,
and the two have bonded in a father-son relationship, “it is
li kely that Robert will be confused as he gets older as to why
he bears the surnanme of sonmeone who is not his father.”

Kat hl een noted a tinmely appeal, presenting the question
whet her the trial court abused its discretion in ruling that it
is in Robert’s best interest to have the surname Broadfoot.

DI SCUSSI ON

Kat hl een contends that there is no factual basis in the

evi dence for the court's decision that Robert’'s best interests
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will be served by giving himhis father's surname and t herefore
the court's decision was an abuse of discretion. Specifically,
she conplains that because +the evidence showed without
contradi ction that Robert is not confused about who his father
is, or why he does not use his father’s |last name, there was no
evidentiary basis for the court’s finding that unless Robert
takes his father's surname he will suffer fromconfusion in the
future. In addition, Kathleen mintains that the court’s
revel ati on that had she resuned the use of her maiden nane, it
woul d have found giving her surname to Robert to be in his best
interests, and the court's comrent that Robert will be confused
in the future as to "why he bears the surnane of someone who is
not his father,"”™ show that the court evaluated the surname
Schroeder as if it were not her surnanme, but nerely the surnane
of her ex-husband.

Rol and responds that the trial court’s ruling was grounded
in the evidence, and was based on a proper consideration of
factors that, while stated in prior cases about the standard for
changing a child' s nane the parents once agreed upon, and
therefore somewhat different from this case, nevertheless are
relevant to both situations.

Maryl and follows the common |aw of nanmes, that in the

absence of a statute to the contrary, a person may take and use
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any nanme he wants, so |long as his purpose is not fraudul ent and
the use of the name does not interfere with the rights of
others. Stuart v. Board of Supervisors, 266 Mil. 440, 446 (1972)
(hol ding that because, at common |aw, a person nmay “adopt any
name by which he may becone known, and by which he may transact
busi ness and execute contracts and sue or be sued,” a wonman nay
retain her birth nane after marriage nerely by consistently and
nonfraudulently using it) (citation omtted). See also Romans
v. State, 178 Md. 588, 597 (1940) (holding that a person may be
prosecut ed under any nanme he has adopted or assuned). | n Hal
v. Hall, 30 Md. App. 214 (1976), then-Chief Judge Orth, witing
for this Court, explained:

The common | aw recognized that an individual could

change the given nane, surname, or both, by which the

community knew him nerely by assum ng a new one, wth

the restriction that the change could not be effected

for fraudulent purposes or to interfere with the

rights of others. The comopn |aw sprang and was

gradual |y devel oped out of the groundwork of custom
It was the ancient custom for the son to adopt a

surnane at wll, regardless of that borne by his
father, and the practice extended to the given name
al so.

ld. at 219 (footnotes omtted) (citing Smth v. United States
Casualty Co., 197 N. Y. 420, 428, 90 N.E. 947, 950 (1910) (“The

el ementary witers are uniformin |aying down the rule that at
common | aw a man may change his nanme at will.”)). The statutes

and rul es governi ng change of name "are not to be interpreted as
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t he exclusive manner in which a nanme may be changed, . . . but
are in furtherance of and confer an official sanction upon a
common | aw prerogative." Klein v. Klein, 36 MI. App. 177, 181
(1977).

The use of surnames originated in France,? was inported to
England with the Norman Conquest in 1066, and becanme an
established tradition by virtue of necessity. The sudden growth
in population and a dearth of given, or “Christianx,” nanes
resulted in many people having the sanme nanme, and provoked the
need for a way to distinguish anong them Gubernat v. Derener,
140 N.J. 120, 127 (1995) (citing Richard H Thornton, Note, The
Controversy Over Children’s Surnanes: Famlial Autonony, Equa
Protection and the Child s Best Interests, 1979 Utah L. Rev.
303, 305, and G S. Arnold, Note, Personal Nanes, 15 Yale L.J.
227, 227 (1906)); see also Comment: In the Nane of the Father:
W sconsin’s Antiquated Approach to Child Name Changes in Post-
Di vorce and Paternity Proceedings, 83 Marg. L. Rev. 279, 282
(1999).

Surnames were derived from a nunber of sources, the nost

conmon being a person’s place of origin, his trade, profession,

°The word “surname” cones fromthe French word “surnom” a
conbi nati on of “sur” (above or beyond) and “noni (nane). Gubernat
Deremer, 140 N.J. 120, 126 (1995).
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or craft, his father’s last name, or his nost distinctive
physi cal characteristic or personality trait. 1In re Schiffman,
28 Cal. 3d 640, 643 (1980); 83 Marg. L. Rev. at 282-83. The
Nor man Conquest al so introduced the feudal system to Engl and;
that system carried the custom of namng sons after their
fathers as a convenience, so “‘the feudal lord could thus nore
easily identify sons of the soldiers mobst loyal to him’”
Gubernat v. Derener, supra, 140 N.J. at 128 (quoting Beverly S.
Seng, Like Father, Like Child: The Rights of Parents in Their
Children’s Surnames, 70 Va. L. Rev. 1303, 1324 (1984)).
Nevert hel ess, the practice of adopting one’'s father’s surnane,
known as “patronym cs,” did not predomnate in the early days of
surnanmes, and many people took their nothers' surnanes:

Inquiry into the nam ng practices of Western societies

denonstrates that nanes ordinarily express Kkinshinp,

but not necessarily paternity. Matronynm cs, nanes

derived fromthe maternal |ine, have been enployed in

several Western cultures, including nodern Spain and

medi eval Engl and. In England, at |least as |ate as the

fourteenth century, both sons and daughters adopted

their nother’s surnanes, often upon succeeding to

their nothers’ estates or in hopes of doing so.
Seng, supra, 70 Va. L. Rev. at 1321-22 (footnotes onmtted).

The wi despread custom of using paternal surnanmes eventual ly
devel oped over tine as a by-product of prinogeniture, and the

concom tant secondary status of wonmen in |aw and society, which

were central to the nedi eval property structure that enmerged in
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the Fourteenth Century. The doctrine of prinogeniture, under
which the first-born male of parents had the exclusive right to
i nheritance, elevated the inmportance of sons taking their
fathers' surnames to ease proof of inheritance rights.
Conversely, because under the doctrine of "coverture," all
marital property was vested in and controlled by the husband,
with the wife being legally disabled and thus I|acking the
capacity to own property or enter into contracts, w ves canme to
take the surnanes of their husbands and their birth surnanes
| ost relevance. 83 Marqgq. L. Rev. at 283. “Allow ng the husband
to determne the surname of [a married couple’ s] offspring was
part of that system wherein he was the sole |[egal
representative of the marriage, its property, and its children.”
In re Schiffman, supra, 28 Cal. 3d at 643.

The custom of giving children born out of wedlock their
nmot her’s surnanmes |ikewi se derived from prinogeniture and
wonen’ s secondary status in the |legal and social systenms. An
“illegitimte child” was considered a “filius nullius,” that is,
a child of no one, who had no inheritance rights or right to

support by his father. Lisa Kelly, Divining the Deep and
| nscrutable: Toward a Gender-Neutral, Child-Centered Approach
to Child Nanme-Change Proceedings, 99 W Va. L. Rev. 1, 4 (1996).

At common law, such a child had no nanme, and only could

-12-



establish one by reputati on. Gubernat v. Derener, supra, 140
N.J. at 131. Eventual ly, the custom devel oped that such
children took their nothers' nanes, to distinguish them from
their fathers' “legitimte” children.

The | egal, property, and societal underpinnings of the
surnam ng custons that arose in Engl and and cane to be a part of
American society no |onger exist. | nheritance |aws do not
recogni ze prinogeniture, the doctrine of "coverture"” and other
i npedi nents to wonen's | egal rights were aboli shed by passage of
the Married Wonen's Property Acts,® and, in Maryland, equality
of rights under the | aw nay not be abridged or deni ed because of

sex, under the State Equal Rights Anmendnment, Md. Const. Decl.

5The Maryland Married Wonen's Property Statute was passed by Act
of 1898, ch. 457, sec. 5, enacted at Md. Code, art. 45, sec. 51,
whi ch provi ded:

Married wonen shall have power to engage in any business,
and to contract whether engaged in business or not, and to
sue upon their contracts, and also to sue for the
recovery, security or protection of their property, and
for torts commtted against them as fully as if they were
married. Contracts may al so be made with them and they
may al so be sued separately under their contracts, whether
made before or during marriage, and for wongs i ndependent
of contract commtted by them before or during their
marriage, as fully as if they were unmarried, and upon
judgnents recovered agai nst them execution may be issued
as if they were unmarried; nor shall any husband be |iable
upon any contract nade by his wife in her own nanme and
upon her own responsibility, nor for any tort commtted
separately by her out of his presence, without his
participation or sanction.

-13-



Rts. art. 46. Crimnal "bastardy" and "fornication" statutes
were repealed and replaced by paternity statutes directed at
protecting children's interests, and affordi ng children born out
of wedlock the sanme legal rights and status as all other
children. See Mddleton v. Mddleton, 329 Md. 627 (1993) (child
born out of wedlock has the right to support); Halsey v. Autry,
293 Md. 53 (1982) (sane); Chapter 722, Acts of 1963 (repealing
"Bastardy and Fornication" statutes and adding to the Code a new
"Paternity Proceedi ngs" subtitle). The nam ng custons that were
out growt hs of the past have survived, however, as custons tend
to do, and the tradition still prevails that children of married
parents take their father's surnane. Wth that historical
background in place, we turn to the Maryland case |aw on the
subj ect of children’s surnamnes.

In Lassiter-Geers v. Reichenbach, 303 Ml. 88 (1985), the
Court of Appeals first addressed the question of what standard
governs when a court is asked to resolve a dispute between
parents over the initial surname for their child. The Court
hel d that “when a father and nother of a child fail to agree at
birth and continue to di sagree upon the surnanme to be given the
child, the question is one to be determ ned upon the basis of
the best interest of the child.” 303 MI. at 90. |In that case,

the parents were marri ed, and both used t he surnane Rei chenbach
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They separated shortly before learning the wife was pregnant.
Upon giving birth, the nother gave the child the surnane
Lassiter, which was her nmaiden nane. The father was not
consulted and did not |earn for seven nonths that the child had
not been given the | ast name Rei chenbach.

The parents were di vorced when the child was a year ol d, and
the nother resuned the use of the name Lassiter. The fat her
raised the issue of the child s last name in the divorce
proceedi ng; by agreenent, the issue was reserved for future
determ nation. By the tinme it cane up for a hearing, the nother
had remarried and was using the last name Lassiter-Geers, a
hyphenati on of her maiden nanme and her new husband’ s surnane.

The trial court ruled that it was in the child s best
interests to have his father’s surnane. The court reasoned that
because the nmother’s mai den nane, Lassiter, was not being used
by either parent, the child s use of that name would pronpt
people to think, in error, that she was born out of wedlock
which could “'lend[] itself to the child being put in an
enbarrassing position,'” which was not in her best interests.
303 Md. at 96.

The Court of Appeals affirnmed the trial court’s ruling. It
di stingui shed the case from a “change-of-nane" case, in which

the child s parents agreed upon a surnanme, which the child used,
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but one parent |ater sought to change it. |In that situation, a
name change only is warranted if it is in the child s best
interests and the noving party shows "extreme circunstances.”
West v. Wight, 263 M. 297, 299 (1971). By contrast, in
Lassiter-Geers (and the case sub judice) the child s parents
never agreed upon a surnanme for the child, and the child thus
“was without a surnanme,” regardl ess of what he or she was being
called. 303 MI. at 93. The Court held that the inquiry in that
situation is “what the surname for the child should be,” which
is to be answered by determ ning what surnane will serve the
child s best interests. 303 MI. at 95.

The Court in Lassiter-Ceers concluded that the trial court
properly exercised its discretion in finding it would not serve
the child s best interests to have a surnanme that would cause
people to think she was born out of wedl ock, when she was not,
or to put her in the awkward situation of having to explain her
“legitimcy.” In so concluding, the Court assunmed, wthout
deciding, that a judicial resolution of the nanme dispute by
application of the custonmary preference for children to bear
their father's surnanmes would violate the Maryl and Equal Ri ghts
Amendment. 303 Md. at 94.

As noted, wunlike in a “no initial surname" case, the

standard applicable in a “change of name” case is not nerely

-16-



what is in the child s best interests, but whether “extrene
circunstances” warrant the requested change. In "change of
name" cases, the Court of Appeals and this Court have enphasi zed
that, in determ ning whether extrene circunstances exist, the
two nost inportant factors are m sconduct by the parent that
could make the child's continued use of that parent's surnanme

"shanmeful or disgraceful,” and abandonnent by the parent that
inmplies a surrender of his or her natural ties to the child.
West v. Wight, supra, 263 Ml. at 300 (reversing a trial court's
deci sion to change the surnane of eleven- and twel ve-year-old
boys fromtheir father's surnanme to their remarri ed nother's new
surnane); Lawence v. Lawence, 74 WM. App. 472 (1988)
(affirmng a trial court’s denial of a nother’s petition to

change her m nor children’s surname fromtheir father's surnane

to a hyphenati on of the nother's nanme and the father's surnane).

In defending the circuit court's ruling, Roland suggests
that just as msconduct and abandonnent are the paranmount
factors for the court to consider in "change of nane" cases,
they are of npbst inportance in "no initial surname" cases; and
because the evidence in this case established that he did not
engage in m sconduct so serious as to have shamed or disgraced

t he name Broadfoot and he did not abandon Robert (and, to the
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contrary, has been involved in Robert's |ife and has supported
himfromthe beginning), the circuit court's decision was not an
abuse of discretion.

We agree with Kathleen that, while the court properly
recogni zed that its decision was controlled by the best
interests of the child standard, and while the court’s
di scretion to determne what is in a child s best interests is
broad, the reasons the court gave for its decision in this case
reveal that its ruling was an abuse of discretion.

First, central to the court’s best interests ruling was its

factual finding that because Robert knows Roland is his father,

and the two have formed a father-son relationship, “it is likely
that [Robert] will be confused as he gets older as to why he
bears the surname of sonmeone who is not his father,” i.e., Brent
Schr oeder.

The evi dence showed, and the parties agreed, that Robert is
not confused over who he is or who is father is. To sone
extent, in cases such as these, the court nust do its best to
project into the future and nmake findings, in the nature of
predi ctions, about the inpact having a certain nane will have on
the child. See Lassiter-Geers, supra, 303 M. 88. Fi ndi ngs

concerning future inpact nust not be sheer, unf ounded
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specul ati on, however; they nust be reasonably grounded in sone
evi dence about present circunstances.

Her e, t he uncontradi cted evi dence about Robert’s
relationship with Roland, and the court’s finding about the
rel ati onship, was that Robert and Rol and are bonded as father
and son. That evidence only coul d support a reasonabl e i nference
agai nst Robert’s becom ng confused about his identity, or his
father’s identity, as he grows ol der (particularly given that it
was conbined with evidence that Robert understands who Brent
Schroeder is and that he is not his father). Yet, the court used
t he evidence of Roland and Robert’s relationship to support the
opposite inference, in favor of Robert’s becom ng confused, and
to reach a finding the evidence would not support. A
di scretionary decision based on a factual finding that is not
grounded in the evidence, and therefore is clearly erroneous, is

an abuse of discretion. See North v. North, 102 Md. App. 1, 13

(1994) (observing that a ruling that is clearly against the
| ogic and effect of facts and inferences before the court'" is
an abuse of discretion) (quoting Shockley v. WIIlianmson, 594
N. E. 2d 814, 815 (Ind. App. 1992)).

Second, the court abused its discretion by running afoul of

the common law rule on names in assessing Robert’s best

i nt erests. The court found, in essence, t hat because
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“Schroeder” is Brent Schroeder’s |ast name, when Robert gets
ol der, he will wonder why he has Brent Schroeder’s |ast nanme
instead of Roland’ s | ast name; and his wondering may result in
his becom ng alienated from Rol and.

The problemwith this way of thinking, as Kathleen points
out, is that it treated her as if she had no surnane. I n
effect, the court factored Kathleen's surname out of the “best
interests” equation. Instead of deciding whether it would be in
Robert’s best interests to have his father’s surname or his
not her’s surname, the court decided whether it would be in
Robert’s best interests to have his father’s surnane or Brent
Schroeder’s surnanme. The court confirnmed that this was its
t hought process when it observed that it would have had no
trouble finding it best for Robert to be given Kat hl een’ s mai den
name, had she resuned t he use of that name upon her divorce. The
court was ignoring the fact that “Schroeder” is Kathleen’'s
surname and not merely her ex-husband s surnane.

We do not find persuasive Roland’ s argunment that parental
abandonnent and serious m sconduct disgracing a surnane are the
paranmount factors in assessing the child s best interests in a
“no initial surnane” case, as they are in a “change of nane”
case, and that the absence of evidence that he abandoned Robert

or engaged in serious m sconduct therefore supports the circuit
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court’s decision. Abandonnent and serious m sconduct
di sparagi ng of a name are of paranmount inportance in “change of
name” cases because they epitomze the sort of exceedingly
negati ve behavior by a parent that will justify changing the
child s surname to a nane ot her than that parent’s surnane, when
the parents gave the child that parent’s surnane at birth. The
focus in those cases, given the prevailing standard, is on
profoundly bad parental behavior. That is not the focus in “no
initial surname” cases, which call for a global best interests
analysis. As we shall explain, when parents never have agreed
upon their child s surnane, there are a nultitude of factors
that come to bear in deciding what surnane will serve the
child s best interests. While those factors i nclude abandonnment
and serious m sconduct bringing shame to a surnane, they are not
primary or determ native.

Not wi t hst andi ng t hat parental abandonnment or other serious
m sconduct may have been factors relevant to the court's
decision in this case, the absence of evidence that Robert had
engaged in such conduct could not support the circuit court's
ruling. First, with respect to abandonnent, the law is clear
that a child s parents each owe hima duty of support and care.

See Garay v. Overholtzer, 332 M. 339 (1993) (holding that

parents have common |aw and statutory duty to support and care
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for their children); FL 8 5-203(b)(1) and (2). It cannot be
said, therefore, that evidence that a parent has not abandoned
his child, i.e., that the parent has done what the | aw requires,
is enough to establish that it is in the child s best interests
to bear that parent’s surnane.

Second, reduced to its essence, Roland s argunent is a nere
repackaging of the custom of “patronymcs” in the form of a
| egal presunption. Just as there was no evidence that Rol and
abandoned Robert or engaged in m sconduct serious enough to
di sparage the name Broadfoot, there was no evidence that
Kat hl een abandoned Robert or engaged in m sconduct disparaging
of her nanme. Thus, Roland s theory is that when the evidence on
these factors is the sane for both parents, there should be a
tie-breaking preference in favor of the child s bearing his
father’s surnane.

To be sure, as we have noted, the custom of giving the
children of married people their father’s last nanme is still
prevalent. (Also as we have noted, the opposite custom has
prevail ed when, as here, the parents were not married, a problem
in Rol and’ s argunent he has chosen not to address). What parents
t oget her may decide to name their children is up to themand is
not the issue here. The issue is how nust a court go about

deci ding what surname will serve a child' s best interests when
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the child s parents, having equal |egal responsibility for and
equal rights, including namng rights, respecting the child,
cannot agree about the child s last nane. A legal presunption
that woul d operate to create a default circunmstance in which,
absent evidence of abandonnent or serious nisconduct by the
child's father, the child' s best interests are deemed to be
served by giving himhis father's surname, is a gender-based and
gender - bi ased preference that not only is outdated in the |aw
but al so woul d viol ate the Maryl and Equal Ri ghts Anendnment. Cf
Rand v. Rand, 280 Md. 508 (1977) (holding that parents are
equal Iy responsible for the duty of support and that under the
Mar yl and Equal Ri ghts Amendnent , in al l ocati ng t he
responsi bility of support, courts are not permtted to consider
the sex of the parent as a factor).

Havi ng concluded that the circuit court’s ruling was based
on a factual finding not supported by the evidence and on a
m sapplication of the | aw, we shall vacate the court’s order and
remand the case for further proceedings. W add the follow ng
di scussi on as guidance to the court on renmand.

In Lassiter-Geers, the Court adopted a pure best interests
standard for “no initial surname” cases, by which we nean the
court decides the i ssue without either party bearing a burden of

proof that would act as a legal tie-breaker, i.e., a
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presunption, in the event the court finds the evidence to be in
equal bal ance. The mpjority of courts in other states also
apply a pure best interests standard in di sputes between parents
over their children’s initial nanes. See, e.g., Cohee v. Cohee,
210 Neb. 855 (1982); In re Schiffman, supra, 28 Cal. 3d 640;
Brooks v. Wllie, 458 N. Y.S. 2d 860 (Fam Ct. 1983). Sone courts
have adopted a m xed standard, however, that conbines a best
interests analysis with a presunption in favor of the nane
preferred by the custodi al parent. The courts that have adopted
such a standard premse it on the well-established principle
that the child s custodial parent is presumed to act in his or
her best interests in all respects, including in giving the
child a nane. See, e.g., Gubernat v. Derener, supra, 140 N.J.
120.

It can be argued that when a “no initial surname” dispute
ari ses between parents who never married, especially when
paternity was not acknow edged before or at that time of birth,
a mxed presunption is nore suitable that a pure presunption.?
In many of those situations, the parents will not have had a
relati onship conducive to acting together to select their

child s nane. Al so, in those situations, fromthe tinme of the

AFL 8 5-1006(b) permts the filing of a paternity proceeding
during pregnancy.
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child s birth, and until paternity is established, the nother is
the child s only parent in the eyes of the law. |ndeed, as we
have expl ai ned, supra, under HG 8 4-208(a)(6), when a child of
an unmarried mother is born, the nanme of the man the nother
states is the child s father cannot be entered on the child' s
birth certificate unless he has signed an affidavit of
paternity. This statute does not address nam ng of the child,
but it is inplicit that when a child' s parents are not marri ed,
the information that nust be obtained imediately after the
child's birth for entry on the birth certificate, including the
child' s nane, will, except in rare circunstances, cone fromthe
child' s nother, whose maternity is established by nature.

On t he ot her hand, adopting a m xed burden of proof favoring
t he custodi al parent when unmarri ed parents cannot agree on the
child s surname would draw a distinction between children of
married and unmarried parents that otherw se has been di scarded
in the law, and woul d have the practical effect of incorporating
a maternal preference because, maternity being established by
nature, custody of an infant alnost always is with his nother,
except in highly wunusual circunstances. When paternity is
established, and the father thus is recognized in the |aw as
having the obligations and rights, including the nam ng right,

of parenthood, a custodial preference in namng is apt to create
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a maternal preference in nam ng. Mor eover, wusing a m xed
standard could lead to custody races to the courthouse and to
parents refraining fromagreei ng upon custody, so as not to | ose
an advantage, and thus would be detrinmental to the interests of
the children who have the mi sfortune to be enbroiled in these
di sput es.

We conclude that in resolving “no initial surnane” disputes
bet ween unmarried parents, just as in resolving those disputes
bet ween parents who are or were narried, either at conception or
at the tinme of birth, a pure best interests standard applies.
Because the matter is one of equity, however, the doctrine of
| aches appli es. Thus, if a father delays in seeking a
determ nation of paternity, or in asserting his objection to the
name the nother has selected for the child, the court may
conclude that the father has acquiesced in the nother’s nam ng
of the child, and treat his challenge as a request for the
child s nanme to be changed, to which the “extreme circumnmstances”
standard applies.?®

In the case at bar, the evidence presented to the court
established that Kathleen took custody of Robert from birth;
that paternity had not been established or acknow edged, by

affidavit, when Robert was born; that Kathleen assigned Robert

SWe¢ do not nean to suggest that that is the case here.
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his nanme, which was entered on his birth certificate, in
conformty with the law, and that Roland took pronpt | egal
action to obtain blood testing and then, when paternity was
established, to seek the court’s intervention in resolving his
and Kat hl een’s dispute over Robert’s nane. Accordingly, the
pure best interests of the child standard, with no presunption
or burden of proof, was and is controlling.

A nunber of cases fromaround the country have addressed t he
factors courts should consider, when relevant, in deciding what
surname will serve the best interests of the child. The factors
are: 1) the child s reasonable preference, if the child is of
the age and maturity to express a neani ngful preference; 2) the
length of tinme the child has used any of the surnanes being
considered; 3) the effect that having one nanme or the other may
have on the preservati on and devel opnent of the child s nother-
child and father-child relationships; 4) the identification of
the child as a part of a famly unit; 5) the enbarrassnent,
difficulties, or harassnment that may result fromthe child' s use
of a particular surnane; 6) m sconduct by one of the child's
parents di sparaging of that parent's surnane; 7) failure of one
of the child' s parents to contribute to the child s support or
to maintain contact with the child; and 8) the degree of

community good will or respect associated with a particular
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surname. See Keegan v. Gudahl, 525 N.W2d 695 (S.D. 1994); In
re Pizziconi, 177 Ariz. 422, 425 (1993); In re Change of Name of
Andrews, 235 Neb. 170 (1990); Bobo v. Jewell, 528 N.E. 2d 180
(Onio 1988); Daves v. Nastos, 105 Wash. 2d 24 (1985); In re
Application of Saxton, 309 N.W2d 298 (Mnn.), cert. denied, 455
U.S. 1034 (1981); In re Schiffman, supra, 28 Cal. 3d 640; Janes
v. Hopmann, 907 P.2d 1098, 1100 (Ckla. Civ. App. 1995); Barabas
v. Rogers, 868 S.W2d 283 (Tenn. App. 1983).

The circuit court in this case should consi der whichever of
these factors is pertinent in making its decision in this case.
For the court to address sone of these factors, it wll be
necessary for it to hold an evidentiary hearing to receive
current information. After weighing the evidence, naking
findings, and analyzing, by application of the appropriate

factors, whether it is best for Robert to have Rol and's surnane

or Kathleen's surnane, the court still may conclude that it is
in Robert's best interests to be naned Broadfoot. Qur opinion
shoul d not be read to nean otherw se -- or as expressing a Vview

one way or the other.

ORDER VACATED. CASE REMANDED TO
THE CIRCU T COURT FOR CARROLL
COUNTY FOR FURTHER PROCEEDI NGS NOT
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| NCONSI STENT W TH THI'S OPI NI ON.
COSTS TO BE PAI D BY THE APPELLEE.



