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Appel lant, WIliamLeroy Schultz Sr., was convicted by a jury
in the Grcuit Court for Washington County of driving under the
i nfluence, speeding, and driving with alcohol in his blood in
violation of a court-ordered al cohol restriction on his driver's
license. He was sentenced to nine nonths detention on the driving
under the influence conviction and was fined for the other
convictions. Appellant raises the foll ow ng questions on appeal :

|. Did the court err in admtting the
officer's testinony about appellant's perfor-
mance of the horizontal gaze nystagnmus test?
1. Dd the court inproperly influence
the jury with its remarks and questions of the
of ficer?
FACTS

O ficer Tinothy Rossiter stopped appellant on March 1, 1994,
about 11:30 p.m Upon approachi ng appellant’'s vehicl e and speaki ng
with appellant, Oficer Rossiter detected, anong other things, the
snel|l of al cohol and proceeded to adm nister several field sobriety
tests: when asked to recite the al phabet, appellant junbled several
letters after @Q when asked to stand on one foot for thirty

seconds, he had to use his other foot to nmmintain his bal ance

within fifteen seconds; and, when asked to walk in a straight line



-2 -
heel to toe, he experienced sone difficulty doing so. The officer
al so perfornmed the horizontal gaze nystagmus (HGN) test.! As the
of ficer explained at trial:
You neasure each eye separately and one

point is assessed as the object is passed in

front of the eye, if it doesn't nove snoothly,

that's a point. Once you get to the 45 degree

angle, if there's a quiver in the eye, that's

a point; if there's not, then there's no

poi nt, and when you get to the furthest point,

again, if there's a noving or a junping of the

eyeball, that's a point. |If there's no nove-

ment, then there isn't.
According to the officer, a person can receive a score as high as
Six on the test, and the higher the score, the nore likely it is
that the individual is intoxicated. The officer stated that a
score of nore than four indicates that an individual is intoxicat-
ed; a score of four indicates a borderline case. The officer then
stated that appellant received a score of five or six on the test.
No chem cal tests were perforned.

O ficer Rossiter was the only witness that testified for the
State. Appellant testified that he had had nothing to drink that
day. On that day, he had flown honme from Florida. He testified
that he had stopped off at a tavern he owns and operates on his way
home for about one-half hour, but had nothing to drink. He

indicated that his truck mght have exhibited the snell of al cohol

because he sonetines uses it to haul enpty alcoholic beverage

! Nystagnmus is defined as "a rapid involuntary oscillation
of the eyeballs." Webster's Ninth New Collegiate Dictionary 813 (1989).
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containers. He also indicated that his difficulty in sone of the
sobriety tests m ght have been attributable to an injury that he
suffered to his knees several years earlier. The injury causes
stiffness when sitting for extended periods of time, as was the
case on the day in question.

Appel lant's nephew and a friend of his also testified on
behal f of appellant. They both stated that they had been with him
since about 3:00 p.m that day, as they were flying back from
Florida together. They stated that they did not observe appel |l ant
drink any al cohol. They drove with him from Bal ti nore-Washi ngt on
I nternational Airport and acconpanied himinto the tavern that he
owns. They admtted that, once they went into the tavern, they
socialized wth other patrons and could not be sure that he did not
have anything alcoholic to drink at the tavern, but they did not
observe himdoing so. The waitress who was working at the tavern
that night stated that appellant only had a ginger ale to drink
while he was there. Appellant's son picked himup at the police
station and stated that he could not detect any alcohol on
appellant's breath or any other signs of drinking. Appellant's
wife was waiting for him when he returned hone and she, too,
testified that she was unable to detect any al cohol on his breath

or any other signs that he had been dri nking.

Hori zontal Gaze Nystagnus
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We first acknow edge that the HGN test, when used to detect
t he presence of alcohol in a person's system has been the subject
of attack, usually with respect to the qualifications of officers
who adm nister the test. It has been noted that:

One of the test's shortcomngs is that

the officer admnistering the test may not be

properly trained to understand all aspects of

the test and to produce results as accurately
as the NHTSA manual suggests.

: To denonstrate a proper foundation,
an offlcer must show that he is trained in the
particul ar procedure, that he is certified in
the adm nistration of the procedure, and that
the procedure was properly adm nistered.
[ Foot notes omtted.]

St ephani e E. Busloff, Note Can Your Eyes Be Used Against You? The Use of the
Horizontal Gaze Nystagmus Test in the Courtroom, 84 J. Crim L. & Crim nol ogy
216-33 (1993). See also Jonathan D. Cowan & Susannah G Jaffee,
Proof and Disproof of Alcohol-Induced Driving Impairment Through Evidence of Observable
Intoxication, 9 Am Jur. Proof of Facts 3d 459 (1990); Lawence Tayl or,
Drunk Driving Defense, 8 4.4.5 (3d ed. Supp. 1994); Mark A. Roul eau,
Unreliability of the Horizontal Gaze Nystagmus Test, 4 Am Jur. Proof of Facts 3d 439
(1989); F.R Irw n, Defenseof Drunk Driving Cases (3d ed. 1985). Seealso
Satev. Quperior Court, 718 P.2d 17 (1986) (appendices A and B); 2 Donald

H. Ni chol s, Drinking/Driving Lit., 8 24.09 (1995).

These requirenents are faulty in one
respect: the level of conpetency anong the
officers who admnister the test is wde-
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rangi ng. The NHTSA manual defines the "well -
trained technician® as an individual who
studies and properly adheres to the NHISA
manual s. In all probability, not every offi-
cer would neet this standard. Therefore, this
coment suggests that certification for adm n-
istering the HGN test should not only guaran-
tee that the officer will know how to adm ni s-
ter the test and know what to | ook for, but
that the officer will know that there are many
ot her causes of HGN other than al cohol. The
officer then could at |east neke a sinple
connection between al cohol and the effects on
eye novenent. Wth such know edge, the offi-
cer could be required to question a suspect
about his or her nedical condition before
adm nistering the HGN test. The officer could
carry a check-off card with rel evant i nforna-
tion to renmenber the requisite steps. Such an
approach would be inexpensive and easy to
i npl enent .

ld. at 234 (footnotes omtted).

Appel lant alleges in his brief, first, that HGN testing is
scientific in nature and, thus, the trial court erred in concl uding
that it was not and admtting it wthout a proper foundation having

been laid under the Frye/Reed ( Fryev. United Sates, 293 F. 1013 (D.C. Cr.

1923), and Reedv.Sate, 283 Ml. 374 (1978)) standard. Appellant also
alleges that, in any event, a proper foundation as to the qualifi-
cations of the officer was not |aid below and, thus, his testinony
as to the HG\ test should not have been permtted over appellant's
obj ecti on.

We agree that the Horizontal Gaze Nystagnus test is scientific
in nature and depends, for its admssibility, upon satisfactory

proof of its reliability and its acceptance in the relevant
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scientific and nedical comunities. Because we shall, however

take judicial notice of its reliability and its acceptance in those
communities, we shall not reverse the trial court on the grounds
that a foundation for the admssibility of the test itself was not
laid. W shall hereafter hold that the results of HGN testing are
adm ssible in evidence in the courts of this State, provided the
admnistrator of the test is duly qualified and the testing
procedure is conducted properly. But, we shall reverse appellant's

convictions on the alcohol-related offenses because, under the
circunstances of this case, the recorddoesnotreflect t hat the officer

was in fact properly trained or certified to adm nister the test.
We expl ai n.

The majority of foreign jurisdictions that have addressed the
i ssue have held that the test for HGNis a scientific test. Most
of those few states that have held that it is not a scientific test
opine that its admssibility depends upon a | esser standard because
it is a nere field test and, thus, is admssible wthout a
scientific foundation.? Thus, in both the states holding that the

HGN test is a scientific test (the nmpjority) and those states

2 There is sone confusion in the cases in describing the use
of the terns "scientific test”" and "field test” as if the two
concepts were nutually exclusive. W point out that a "field
test" is a test conducted in the field, i.e, along the side of
the road. When HGN testing is done, as it usually is, along the
road during a traffic stop, it is a field test. It nevertheless
retains its scientific character.
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holding that it is only a fieldtest, it is, neverthel ess, adm ssible
so long as certain predicates are satisfied.

One such case, which held that the HGN test is not a scientif-

ic test and is adm ssible based upon a |lower standard, is Satev.

Sullivan, 426 S.E.2d 766 (S.C. 1993). There, the trial court,
according to the Suprene Court of South Carolina, had ruled HGN
testing inadm ssi bl e, expressing

skepticism regarding HGN tests and not[ing]

t hat nystagnus may be caused by physi ol ogi cal

forces other than al cohol consunption. Addi-

tionally, the circuit court related reserva-

tions about police officers conducting and

interpreting a nmedical/scientific test.

Id. at 769 (footnote omtted). 1In reversing the trial court, the

Sullivan court equated HGN tests with field tests and held that such

results were "adm ssible when the HGN test . . . [is] used to
elicit objective manifestations of soberness or insobriety.

HGN tests shall not constitute evidence to establish a specific

degree of bl ood al cohol content.” Id. (citation omtted).

HGN as Scientific Evidence
Appel l ant contends that the trial court erred in admtting

into evidence the results of the HGN test because the State fail ed
to lay a foundation pursuant to Reedv. Sate supra, 283 M. 374, that

this test was based on well-recogni zed scientific principles so as
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to have gai ned general acceptance in the particular field to which

it bel ongs.
In Reed, the Court of Appeals stated:

[With particular regard to expert testinony
based on the application of new scientific
techniques, it is recognized that prior to the
adm ssion of such testinony, it nust be estab-
lished that the particular scientific method
is itself reliable. People v. Kelly, 17 Cal. 3d
24, 130 Cal. Rptr. 144, 549 P. 2d 1240 (1976);

Jones, Danger — Voiceprints Ahead, 11 Am Cim L.

Rev. 549, 554 (1973). Seealso Shanksv. Sate, 185
Md. 437, 440, 45 A . 2d 85 (1945); 3 Wgnore,

Evidence § 795 (Chadbourn rev. 1970).

On occasion, the validity and reliability
of a scientific technique may be so broadly
and generally accepted in the scientific
community that a trial court may take judicial
notice of its reliability. Such is comonly
the case today wth regard to ballistics
tests, fingerprint identification, bl ood
tests, and the like. SeeShanksv. Sate, supra, 185
Md. at 440. Simlarly, a trial court m ght
take judicial notice of the invalidity or
unreliability of procedures w dely recognized
in the scientific coommunity as bogus or exper-
i ment al . However, if the reliability of a
particular technique cannot be judicially
noticed, it is necessary that the reliability
be denonstrated before testinony based on the
technique can be introduced into evidence.
Al though this denonstration wll normally
include testinony by w tnesses, a court can
and should also take notice of |aw journa
articles, articles fromreliable sources that
appear in scientific journals, and other
publications which bear on the degree of
acceptance by recogni zed experts that a par-
ticular process has achieved. Peoplev.Law, 40
Cal . App.3d 69, 75, 114 Cal. Rptr. 708, 711
(1974).
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The question of the reliability of a
scientific technique or process is unlike the
question, for exanple, of the hel pful ness of
particul ar expert testinony to the trier of
facts in a specific case. The answer to the
guestion about the reliability of a scientific
techni que or process does not vary according
to the circunstances of each case. It is
therefore inappropriate to view this threshold
guestion of reliability as a matter wthin
each trial judge's individual discretion.
| nst ead, considerations of wuniformty and
consi stency of decision-nmaking require that a
| egal standard or test be articul ated by which
the reliability of a process my be estab-
I i shed.

The test which has gai ned general accep-
tance throughout the United States for estab-
lishing the reliability of such scientific
met hods was first articulated in the |eading
case of Frye v. United Sates, 293 F. 1013, 1014
(D.C. Cir. 1923)I3:

3 The Suprene Court in Daubertv. Merrell Dow Pharmaceutical, Inc.,

us __ , _ , 113 s.¢. 2786, 2793 (1993) held that the Frye
st andard had been superseded by the Federal Rul es of Evidence,
and, specifically, Fed. R Evid. 702. The Commttee note to
Maryl and Rul e 5-702, however, specifically states:

This Rule is not intended to overrule
Reedv. Sate, 283 Md. 374 (1978) and ot her cases
adopting the principles enunciated in Fryev.
United States, 293 F. 1013 (D.C. Cir. 1923). The
required scientific foundation for the adm s-
sion of novel scientific techniques or
principles is left to devel opnent through

case |l aw. Conpare Daubertv. Merrell Dow Pharmaceuti-

cal,Inc, _ US __ , 113 S. C. 2786
(1993).
Thus, the Frye/Reed standard is still the standard utilized in

Maryl and to determ ne the adm ssibility of scientific evidence.

Peoplev. Leahy, 882 P.2d 321 (Cal. 1994), also involved the adm ssi -

bility of HGN testing and the continuing validity in California
(continued. . .)
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"Just when a scientific principle or
di scovery crosses the |line between
the experinmental and denonstrable
stages is difficult to define.
Somewhere in this twilight zone the
evidential force of the principle
must be recogni zed, and while courts
will go a long way in admtting
expert testinony deduced from a
well-recognized scientific principle or
di scovery, the thing fromwhich the
deduction is made nust be sufficiently
established to have gained general acceptance in the
particular field inwhichitbelongs. "  ( Enphasi s
supplied.)

That is to say, before a scientific opinion
will Dbe received as evidence at trial, the
basis of that opinion nmust be shown to be
generally accepted as reliable wthin the
expert's particular scientific field. Thus,
according to the Frye standard, if a new scien-
tific technique's validity is in controversy
in the relevant scientific comunity, or if it
is generally regarded as an experinental
techni que, then expert testinony based upon
its validity cannot be admtted into evidence.

Id. at 380-81.
In a jurisdiction in which it was held that the HGN test was
subject to the Frye standard of admssibility, it was noted that Frye

required the State to satisfy a three-prong test prior to the

adm ssion of HGN evidence: 1) that the underlying scientific theory
is reliable, 1ie, that nystagnus is an indicator of alcohol

consunption; 2) that the nethod used to test for HGN i s accepted by

3(...continued)
of the Frye standard after Daubertv. Merrell Dow Pharmaceutical, Inc. That

Court, like Maryland's Court of Appeals in Reed, retained the Frye
st andar d.
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scientists famliar with the phenonenon and test; and 3) that the

particular officer involved has been trained to follow, and did

follow, the procedures established by the scientists. Satev.Witte,

836 P.2d 1110, 1117 (Kan. 1992). At trial, in the case subjudice,

the State did not lay any foundation as to the first two prongs of
the test prior to Oficer Rossiter's testinony. The State,

however, contends that the HGN test is not scientific evidence at

all, citing Cramptonv.Sate, 71 M. App. 375 (1987), aff'd, 314 Md. 265

(1988). In Crampton, this Court addressed whether the Frye/Reed

standard applied to sone of the sane sobriety tests to which

appel | ant was subjected in this case (excluding the HGN test). The
field tests perfornmed in Crampton are known commonly as reciting the

al phabet, standing on one leg, heal to toe wal king, and the finger

to nose test. W stated there:

The Frye-Reed test is not, however, applicable
to the case sub judicee Unlike the techniques
enployed in the above-cited cases, field
sobriety tests are essentially personal obser-
vations of a police officer which determne a
suspect's balance and ability to speak with
recol | ection.

There is nothing "new' or perhaps even
"scientific" about the -exercises that an
of ficer requests a suspect to perform Those
sobriety tests have been approved by the
National H ghway Traffic Safety Adm ni stration
and are sinply guidelines for police officers
to utilize in order to observe nore precisely
a suspect's coordination.

It requires no particular scientific
skill or training for a police officer, or any
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ot her conpetent person, to ascertain whether
sonmeone performng sinple tasks is to a degree

affected by alcohol. The field sobriety tests
are designed to reveal objective information

about a driver's coordination. See People v.
Ramirezz 199 Colo. 367, 609 P.2d 616, 620

(1980). The Frye-Reed test does not apply to
those field sobriety tests because the latter
are essentially enpirical observations, in-
vol ving no controversial, new, or "scientific"
technique. Their use is guided by practica
experience, not theory.

Id. at 388.

We have noted that the HGN test is also a field sobriety test.
Field sobriety tests are tests of sobriety conducted in the field.
HGN certainly neets that definition. W acknow edge that the NHTSA
has described the HG\ test as "the first and nost valid test in the
standardi zed field sobriety testing battery,"” and that the United
States Suprene Court referred to this test as a "standard field
sobriety test[]" in Pennsylvaniav.Muniz, 496 U.S. 582, 585 (1990). The
HGN test is, nonetheless, a scientific test, in that the fact that
one's eye may jerk or quiver nore when one is intoxicated is not
uni versal |y known.

Al cohol has been known to manki nd since the dawn of civiliza-
tion. It was probably not long after that it was recogni zed that
al cohol affects one's balance, coordination, and ability to

recollect.* The HGN test, however, does not test a suspect's

4 The HGN test has been used by |l aw enforcenent officials
for several decades. Appellate courts in this country began
determining its admssibility as early as 1985. It was noted as

(continued. . .)
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coordination or ability to recollect. It is based upon a scientif-
ic principle that the extent and manner in which one's eye quivers
can be a reliable neasure of the amount of alcohol one has
consuned.
Nor does the nere fact that an officer may physically observe

the jerking of a suspect's eyeballs wthout the aid of a machi ne
make this test any less scientific. 1 McCormickon Evidence (John W

Strong et. al 4th ed. 1992) § 206B states:

It is said that nore than 4,000 years ago the
Chi nese would try the accused in the presence
of a physician who, listening or feeling for a
change in the heartbeat, would announce whet h-
er the accused was testifying truthfully. The
nmodern "lie detectors" operate on the sane
general principle. [Footnotes omtted.]

It is the prem se underlying lie detectors, i.e, that a physi ol ogi -

cal change is an accurate indication that a suspect is |lying, that
has failed to gain general acceptance in the scientific community,

not the ability to measure the physiol ogical change.® The princi

4(C...continued)
|l ong ago as 1826 that, in animls, nystagms was a possible
synpt om of al cohol intoxication. Studies first conducted in 1897
i ndi cat ed nystagnus in humans affected by al cohol. QGunnar Aschan
et al., Positional Nystagmus in Man During and After Alcohol Intoxication, 17 Q J. of
St udi es on Al cohol 381 (1956). Seealso Aschan & Bergstelt,
Positional Alcoholic Nystagmus (PAN) in Man Following Repeated Alcohol Doses, Act a
O ol argngal Supp. 330: 15-29, 1975 (identifies studies by Barany
(1911), Baréany & Rothfeld (1913), Frenzel (1939), Plenkers (1943)
and Walter (1954)) and notes that nystagnus effects of different
types can increase for up to four hours after intake and still be
present for up to several additional hours.

5 Anot her belief as to truth-telling was that one's nouth
(continued. . .)
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pl e underlying the HON test, ie, that it is an accurate neasure of
the intoxication of a suspect, is a scientific principle.

The adm ssibility of the results of HGN testing has been
chal l enged in sone foreign jurisdictions for failing to satisfy the
Frye standard (or the standard adopted by that jurisdiction for
determning the admssibility of scientific evidence). A relative-
Iy inmportant early case in which the test was chall enged and the
results were ruled adm ssible as evidence of the presence of

al cohol was Satev. Superior Court, 718 P.2d 171 (Ariz. 1986). (Dennis

L. Lusk, Horizontal Gaze Nystagmus, 23 Arizona Bar Journal (Decem
ber/January 1988)), states that Arizona was the "first state to .

approve . . . "HG&N . . . ." (Gting Superior Court) Seealso the
Anmerican Bar Association's Standardized Field Sobriety Testing
Video Tape prepared for the American Bar Association by the
Nort hwestern University Traffic Institute). The Arizona Suprene
Court stated in Superior Court:

The HGN test is a different type of test
from balancing on one leg or walking a
straight line because it rests alnost entirely

5(...continued)
beconmes dry when lying. The English would test this by having a
suspect swal |l ow dry bread and cheese, and the Chinese, by having
a suspect chew rice flour. 1 McCormickonEvidence (John W Strong
et al. 4th ed. 1992) 8§ 206 n.23. The ability or inability to
swal | ow or |l ack of noisture in the flour could be objectively
observed without the aid of a machine. This, however, does not
mean that the tests did not rely on an underlying scientific
prem se that, under Frye/Reed, woul d have to be proven reliable in
order to be adm ssible.
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upon an assertion of scientific legitimcy
rather than a basis of comon know edge.
Different rules therefore apply to determ ne
its admi ssibility.!®
Id. at 178. I n Superior Court, a scientific foundation, which satisfied
the Frye standard, was presented at trial. Thus, the court there

was able to determne that the test conducted did satisfy Frye

principles.” Nevertheless, it held that the test could only be
used for the limted purpose of challenging or supporting a
chem cal test. It was not then considered by the Arizona court
sufficient, by itself, to be a basis for a conviction under a
statutory provision requiring a chemcal test for a conviction

The court noted several "due process" concerns with the test, if it
were to be used by itself to sustain a conviction:

The . . . "reading" of the HGN test cannot be
verified or duplicated by an independent
party. The test's recognized margin of error
provi des problenms as to crimnal convictions
whi ch require proof of guilt beyond a reason-
abl e doubt. The circunstances under which the
test is admnistered at roadside may affect
the reliability of the test results. Nystag-
mus may be caused by conditions other than
al cohol intoxication. And finally, the far

6 The court held that the Frye standard had to be satisfied
in order for the HGN test to be admtted into evidence at a
trial, but did not have to be satisfied in order to establish
probabl e cause to request that an individual submt to a chem cal
t est.

" The appendices to the Arizona opinion list and very
briefly summari ze nunerous articles with respect to the
reliability of the HGN test. W have revi ewed many of those
articles in our resolution of this case.
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nore accurate chemcal testing devices are
readi ly avail abl e.

Id. at 181 (citation omtted).?

That early conclusion in Superior Court,i.e, that the HGN test is

scientific evidence, represents what we perceive to be the majority

position of foreign jurisdictions on that subject. O her opinions
concluding that the HGN test is scientific in nature include: Malone
v. City of Sverhill, 575 So.2d 101 (Ala. Cim App. 1989) (Al abam's
i nternedi ate appel l ate court found that the test was scientific and
then, adopting the finding of Superior Court, supra, that the test
satisfied Frye and that the error in admtting the HGN test into
evi dence, without a foundation being |laid, was harm ess.), rev/dinpart

sub nom. Ex Parte Malone, 575 So.2d 106 (Al a. 1990) (Al abana's Suprene
Court reversed, holding that, because it was scientific in nature,
the admssion of the HGN test wthout a foundation was not
harm ess); Peoplev.Leahy, 882 P.2d 321 (Cal. 1994); Fosterv. Sate, 420

S.E.2d 78 (Ga. App. 1992) (HOGN test required a foundation but the

error in failing to lay the foundation was harmess in |ight of

ot her evidence.); Peoplev.Vega, 496 N E.2d 501 (Ill. App. 4 D st.

8 I n Satev. City Court, 799 P.2d 855, 860 (Ariz. 1990), the
Arizona Suprenme Court held that the HGN test was admi ssible to
prove driving under the influence under a different section that
did not require chemcal testing, but "only for the purpose of
permtting the officer to testify that . . . the results
i ndi cat ed possi bl e neurol ogi cal dysfunction, one cause of which
coul d be al cohol ingestion.™
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1986) (HGN test required a Frye foundation to be laid; |ater cases
determned that the test satisfied Frye and the only foundation that
was required was that the officer was trained to admnister the

test and did so properly, seePeoplev.Buening, 592 N. E. 2d 1222 (1I1.
App. 5 Dist.), cert.denied, 602 N. E.2d 460 (Ill. 1992).); Satev. Witte,
supra; Satev. Armstrong, 561 So. 2d 883, 887 (La. App. 2 Gr.), writdenied,
568 So.2d 1077 (La. 1990) (Frye standard was satisfied, taking the

approach that Illinois courts |ater adopted.); Satev.Klawitter, 518
N.W2d 577, 584 (M nn. 1994) (The court held that HGN test was not
an "emerging scientific technique[]," but is " scientific' in the
sense we use the term" and then found that the test satisfied

Frye.); Satev.Wheder, 764 S.W2d 523 (M. App. 1989); Satev.Clark, 762

P.2d 853 (Mont. 1988) (Frye standard was not used and HGN test was
determ ned to be adm ssible, but the court indicated that scientif-
ic and expert testinony was needed to lay a proper foundation.);
Satev. Borchardt, 395 N W 2d 551 (Neb. 1986); Satev.Reed, 732 P.2d 66,
68 (O . App. 1987) ("[T]he HGN test draws its convincing force from
a scientific principle that consunption of al cohol causes nystag-
mus. The difference between the HGN test and ot her, nore common,
field sobriety tests is that certain reactions to alcohol are so
common that we take judicial notice of them™" (footnote omtted));
Commonwealthv. Miller, 532 A. 2d 1186, 1189 (Pa. Super. 1987) ("Results

of the HGN test are . . . scientific evidence based on the
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scientific principle that consunption of al cohol causes the type of

nystagnus neasured by the HG\ test."); Emersonv. Sate, 880 S. W2d 759

(Tex. C. App. enbanc), cet.denied, =~ US |, 115 S C. 323 (1994)
(The court held that the HGN test was novel scientific evidence and
then took judicial notice of the test's reliability. Pr evi ous

Texas opi nions had indicated that the test was not scientific. See
Lancaster v. Sate, 772 S.W 2d 137 (Tex. App. —Tyler 1988).); Satev.

Cissne, 865 P.2d 564, 568 (Wash. App. Div. 3), petitionfor reviewdenied, 877
P.2d 1288 (Wash. 1994) ("Many jurisdictions, perhaps a majority,
have concluded that HGN testing is based on scientific principles

W join these jurisdictions that recognize that HGN

testing rests on an assertion of scientific legitimacy."); and Sate
v.Barker, 366 S.E. 2d 642 (WVa. 1988). W shall further discuss many

of these cases, infra, in our discussion of judicial notice.
Sone jurisdictions, however, including Chio, have held that
the HGN test is not scientific evidence. |In Satev.Nagel, 506 N. E. 2d

285, 286 (Oh. App. 1986), the court stated:

It is not conparable . . . to a polygraph test
which requires the use of a machine, the
scientific reliability of which nmay be ques-
ti oned. The . . . test, as do the other
comonly used field sobriety tests, requires
only the personal observation of the officer
adm ni stering it. It is objective in nature
and does not require expert interpretation.
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See also Statev. Bresson, 554 N. E. 2d 1330, 1334-36 (GCh. 1990) (The Frye

test was not used. "W find that the HGN test has been shown to be
areliable indicator of BAC levels. . . . The adm ssion of the re-

sults of the HGN test is no different fromany other field sobriety
test . . . ."). Bresson and Nagd, |ike nost of the other cases that
mai ntain that HG\ tests are not scientific tests, accepted a | esser

standard for admssibility than the Frye standard. W shall discuss

Bresson and ot her cases at nore | ength, infra ®

We do not find those cases that have held that the HGN test is
not scientific to be persuasive. W note that the Frye standard was
not in use in sone of those jurisdictions. In addition, as
previously indicated, unlike the Chio court in Nagd, we do not find

that the use of a nmachine, or |lack thereof, is a useful indicator

of whether evidence is scientific in nature. The Suprene Court of

9 Seealso Whitsonv. Sate, 863 S. W 2d 794 (Ark. 1993) (Frye
standard not used, holding that HGN test was not novel because of
its use by law enforcenent officials for over thirty-five years).
Whitson, however, should be conpared to Peoplev. Leahy, 882 P.2d 321

(Cal. 1994), and the Court of Appeals's Reed opi nion, which does
not list the length of tine a test is used by | aw enforcenent
authorities as a factor to be considered in determning a test's

scientific reliability and acceptance. Satev.Murphy, 451 N.W 2d 154,
157 (lowa 1990) ("we think the result reached in Satev. Nagel nost
closely mrrors our own liberal approach to the adm ssibility of

techni cal information" (enphasis added)); Satev.3ullivan, 426 S.E.
2d 766, 769 (S.C. 1993) (indicating HGN test is no different than

other field sobriety tests, citing Satev. Nagdl) .



- 20 -
Kansas in Wittee 836 P.2d at 1116, noted that the Nagel deci si on had

been subject to criticism

"The Onhio appellate court has apparently
ignored the rule that the arresting officer's
“personal observations,' in this instance,
constitute opinion testinony. That is, the
officer's opinion (that the jerking and
twtching of the suspect's eyes during the
gaze nystagnmus test indicated that the suspect
had consuned al cohol) is an opinion which is
based upon a so-called “scientific' interpre-
tation of observed facts which exist outside
t he cormon knowl edge of the average | ay person
and therefore would require the testinony of
an expert. The court also ignored the signif-
icance of the fact that the horizontal gaze
nystagnus test draws its convincing force from
t he supposed scientific principle that al cohol
affects the snmooth pursuit mechanism of the
human eye. It is clear that the horizonta
gaze nystagnus test is scientific in nature,
as are other nunerous reflex response tests
(such as Babinski's reflex, 9 which does not
require the use of a nmachine to adm nister
monitor or interpret).” Rouleau, Unreliabili-
ty of the Horizontal Gaze Nystagnmus Test, 4 Am
Jur. Proof of Facts 3d 439 § 10, p. 458
(1989).

The court in Witte concluded that the HGN test was scientific

evi dence, stating: "Alcohol's effect on a person's sense of bal ance
is commopn know edge. The sanme cannot be said for HGN. The HGN

test is based upon scientific principles and exceeds common

10 Babi nski's refl ex has been so explained: "[When the sole
of the foot is stroked fromthe heel toward the little toe, al
five toes tend to flex or bend down. However, in certain

di seases of the brain and spinal cord, . . . stimulation of the
sol e causes the big toe to extend or bend upward, and the other
toes to bend down and spread or fan out." Schmidt's Attorneys Dictionary

of Medicine, B-2 (1992).
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know edge." Id. The Witte court, while noting that the authorities
were not unani nous that the test was reliable, remanded that case
back to the trial court for a determnation of whether the test was
sufficiently reliable and whether it was generally (not unani nous-
l'y) acceptable in the scientific comunity.

In holding HGN was a scientific test, the California Suprene
Court in Peoplev.Leahy, supra, not ed:

First, we should nake clear that "general
acceptance" does not require unanimty, a
consensus of opinion, or even nmajority support
by the scientific conmunity.

In determning whether a scientific
technique is "new' . . . long standing use by
police officers seens less significant a
factor than repeated use, study, testing and
confirmation by scientists or trained techni-
ci ans.

Id. at 329-32.

In Leahy, the State argued that HGN testing was not a scientif-

ic test, but nerely a road test. The California court rejected the
State's position, holding that it is in fact a scientific test.
After listing states that had accepted HGN testing as valid
scientific tests, the court went on to note:

The foregoing decisions, however, do not
explain how police officers are conpetent to

establ i sh general acceptance of HGN testing in
the scientific community, or how they are qualified to relate the

scientific bases underlying the nystagmustest. [ Sone enpha-
si s added. ]
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ld. at 334. The court, quoting from Peoplev. Williams, 5 Cal. Rptr. 2d
130 (1992), then noted:
Being qualified to attribute the ob-
served eye novenments to a particular cause,
however, is a far different matter.
Vega's [the police officer's] opinion
that appellant was under the influence of
al cohol, to the extent it was based on the
nystagnmus test, rests on scientific prem ses
wel | beyond his know edge, training, or educa-
tion. Wt hout sone understanding of the
processes by which al cohol ingestion produces
nyst agnmus, how strong the correlation is, how
ot her possible causes m ght be masked, what
margi n of error has been shown in statistical
surveys, and a host of other rel evant factors,
Vega' s opinion on causation, notw thstanding

his ability to recognize the synptom was
unf ounded. It should have been excl uded."

Id. The California court then opined that "testinony by police
of ficers regarding the nere administration of the test is insufficient
to nmeet the general acceptance standard required by Kelly" (Peoplev
Kelly, 549 P.2d 1249, is the California equival ent of Maryland' s Reed
v. Sate, supra, 283 Md. 374.) (As we shall hereafter take judicia

notice of the reliability and acceptability in the relevant
communities of HGN testing generally, the Leahy court's (and the
Williams court's) holding that officers cannot generally establish

t he foundational scientific reliability of the test will not be of
direct inportance to our subsequent determ nation.)
Pennsyl vania courts have noted that scientific evidence is

"evidence that draws its convincing force from sonme principle of
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sci ence, mathematics and the like." Commonwealth v. Miller, 532 A. 2d
1186, 1188 (Pa. Super. 1987). The Miller court noted that a proper

Frye f oundati on nust be laid before such evidence may be adm tt ed.

"[T]he rationale for subjecting notorists suspected of driving
under the influence of alcohol to the HGN test derives from the

scientific principle that consunption of al cohol causes nystagnus."

Id. at 1189. I n Commonwealthv. Apollo, 603 A 2d 1023 (Pa. Super.), alloc.

denied, 613 A . 2d 556 (Pa. 1992), the Pennsylvania court again
confirmed that a proper foundation nust be |aid before HGN test

results may be admtted in the courts of that state. In Apollo, the

State attenpted to lay a Frye foundation by introducing the

testinmony of a single expert, an optonetrist who was also a
certified instructor in respect to HGN testing. The court, in
hol ding that a proper foundation had not been |aid, noted:

Dr. Sisson conducted his own study of the
i nci dence of gaze nystagnus in "sober" per-
sons. Hi s study indicated that approximtely
one in five hundred sober patients would fai
the HGN test, in contrast to national studies
whi ch have estimated a failure rate of two to
four percent in a simlar population. Dr.
Sisson testified that he was aware of no
studies evaluating the reliability of the HGN
test that have reached any concl usion other
than that it is the nost accurate field sobri-
ety test avail able.

Id. at 1027. See also Commonwealth v. Moore, 635 A. 2d 625 (Pa. Super.

1993) .
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W join the states of Arizona, Al abama, California, CGeorgia,
I11inois, Kansas, Loui si ana, M nnesot a, M ssouri , Mont ana,
Nebraska, North Dakota, Oregon, Pennsylvania, Texas, Washington
and West Virginia'* and hold that HGNisascientifictes. 1n so hol di ng
we note our awareness that the courts in Chio, Arkansas, |owa, and
South Carolina —the only states that we are aware of that have
held that the HGN test is not scientific because it is nerely a
"field test," have deenmed the test results adm ssible wthout
requi ring a foundation.
We shall further hold, however, that the results of HGN tests

are, nevertheless, admssible in the trial courts of this State
w thout further reference to the Frye Reed standard. W take

judicial notice of the reliability and acceptance of the HGN test.
We perceive that the studies, scientific articles, foreign cases,
and other literature on the subject that we have reviewed revea
that nost courts and scientific authorities have held the tests
reliable if properly adm nistered. The cases al so reveal a general
trend in admssibility determ nations towards enphasizing the
qualifications of the person admnistering the test. That
evol ution of enphasis from the scientific framework of the test

itself to the qualifications of those who admnister it is where we

11 The American Bar Association states in the videotape we
have referred to, supra, that the test has been accepted in al
fifty states. Apparently it refers to trial court acceptance as
we have found no prior Maryland appel |l ate cases on the subject.
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feel the focus should now be. W address judicial notice first,
and then the matter of the officer's qualifications, both generally

and specifically.

Judicial Notice
I n Faya v. Almaraz, 329 M. 435, 444-47 (1993), the Court of

Appeal s hel d:

[I]n order to place a conplaint in context, we
may take judicial notice of additional facts
that are either matters of common know edge or
capabl e of certain verification. Included in
the latter category are facts "capable of
i mredi ate and certain verification by resort
to sources whose accuracy is beyond dispute.”
In the nedical context we have relied, for
exanple, on basic information about sexually
transmtted diseases as found in nedica

journals and reports of the Centers for D s-
ease Control. See BN, v. KK, 312 M. 135,
139-40, 538 A.2d 1175 (1988) (genital herpes
is a contagious, painful, and incurable dis-
ease, spread by sexual contact, that endangers
public health). The Maryland Court of Speci al

Appeals has relied on simlar sources to
assess the need for precautions against AlDS
t ransm ssi on.

Bef ore exam ning the | egal sufficiency of
the appellants' conplaints, therefore, we
focus on several well-established and scien-
tifically understood facts about AIDS and its
transm ssi on.

These characteristics of HV and AIDS
which the lower court also recognized, are

proper objects of judicial notice. e,
therefore, reject the appellants' threshold
contention that the court below. . . errone-
ously adopted . . . information that [was]

properly the subject of expert testinony, open
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to challenge at trial. . . . These facts
derive fromreputable scientific journals and
institutions and are well-accepted within the
medi cal community. [CGtations and footnotes
omtted.]

SeealsoB.N. v. KK.,, 312 Ml. 135, 139-40 (1988), taking judicial

notice that "[g]enital herpes is . . . contagious, painful, and
incurable . . . spread by sexual contact. It is an infectious
di sease that endangers public health."” (Footnotes omtted.); Keene

Corp.v.Hall, 96 M. App. 644, 660, cert.denied, 332 Md. 741 (1993), an

asbestos case, in which we held the Frye/lReed standard had not been

met in respect to the test there at issue, but took "judicial
notice that inanimte material and tissue from human bei ngs have
different properties.” W took notice of certain nedical and

scientific facts in regard to the wearing of gloves by court
personnel dealing with defendants believed to have AIDS in Wigginsv.
State, 76 Md. App. 188, 198 (1988), revdon other grounds, 315 Md. 232

(1989), though we made no formal announcenent that we were taking
judicial notice of those scientific facts.

Judge Getty for this Court, in one of the first cases

i nvol ving genetic marker blood testing, Hanesv.Shanholtzz, 57 Md. App.
92, 97-100, cert.denied, 300 Md. 90 (1984), discussed in depth Reedv.
Sate, supra.  He stated that unlike Frye Reed has survived Daubert, supra.

He noted that the issue in Reed (voice prints) was not, at the tine

of that case, generally accepted as scientifically reliable; "the
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Court of Appeals in Reed was dealing with an acknow edged di vi si on

in the scientific comunity . . . ." ld. at 98. He further

commented that the Court of Appeals, even in its Reed decision
recogni zed the feasibility of taking judicial notice of accepted
scientific facts, noting:
In Reed, (voice print), authored by Judge
El dridge, the Court stated that a trial court
may take judicial notice of the reliability of

a scientific technique if it is generally
accepted in the scientific comunity.

Id. at 97. The Reed Court had stated, "On occasion, the validity
and reliability of a scientific technique may be so broadly and
generally accepted in the scientific community that a trial court
may take judicial notice of its reliability. Such is commonly the
case today with regard to ballistics tests, fingerprint identifica-
tion, blood tests, and the like." 283 MI. at 380.
In Sharpv. Sharp, 58 Md. App. 386, 396 (1984), we noted:

"Judicial notice of a fact is an acceptable substitute for forma
proof of such fact, when formal proof is clearly unnecessary to

enhance the accuracy of the fact-finding process.” SeealsoMark Downs,

Inc. v. McCormick Prop., 51 Md. App. 171, 187 (1982) (assuming it proper

to take judicial notice that tropical storm"David" was an "Act of
God. ")
Maryl and Rul e 5-201 continues the |ong-standing practice of

all owi ng an appel late court to take judicial notice of adjudicative
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facts that are "capable of accurate and ready determ nation by

resort to sources whose accuracy cannot reasonably be questioned.”
In the case subjudice, the "fact" at issue is whether the HGN test is

generally accepted in the scientific community as a reliable
i ndicator of an increased blood alcohol content. There are a
nunber of sources that may be consulted to determ ne that issue,
including scientific journals and other such literature. Because
the test is so frequently, even predom nantly, used in a forensic
setting, however, there is another, equally reliable, source —the
hol di ngs of other courts that have exam ned the questi on.

It is not a precondition to taking judicial notice at the
appellate level to "reinvent the wheel" in every case. If a
sufficient nunber of courts have exam ned the rel evant evidence
presented on the issue in other cases and have concl uded fromthat
evidence that the test is, or is not, generally accepted in the
scientific comunity, there is no reason why we have to insist that
t he sanme evidence be presented again in the case before us. W can
draw our own conclusions from the collection of holdings of our
sister (or brother) courts, including those that have found a

sufficient basis for taking judicial notice.

| n Peoplev. Buening, 592 N.W2d 1222 (IIl. App. 5 Dist.), cert.

denied, 602 N E. 2d 460 (1992), the court discussed those cases that

had held that HGN testing was nerely "field testing"” and those that

had held that it was scientific. (The trial court had not all owed
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t he evidence on the grounds that its prejudicial effect outweighed
its probative value). The appellate court resolved the issue for
the prosecution by, in effect, taking judicial notice of the

reliability of the test. After discussing several of the cases
from ot her states, enphasizing Superior Court, supra, and noting the
reports of the United States Departnent of Transportation as cited
i n Bresson,supra, the Illinois Court held:

Such factors in conjunction wth the reasoning

i n Satev. Quperior Court, | ead us to believe the HGN
test neets the standards of admssibility

under Frye and HON test results may be admtted
as evidence of intoxication as long as a
proper foundation for admtting such evidence
has been | aid. A proper foundation should
consi st of describing the officer's education
and experience in admnistering the test and
show ng that the procedure was properly adm n-
i stered.

Id. at 1227. The Buening court did note that it was not accepting
HGN testing to qualify the exact anmobunt of alcohol (BAC) in a
defendant's blood in the absence of a chem cal analysis of blood,
breath, or urine. Thus, it held that the results are admssible in
regard to the presence of al cohol, generally, when chem cal tests
do not exist, and, additionally, when chemcal tests do exist, to
corroborate or attack that chem cal analysis.

The appellate court for the Fourth District of Illinois, in

Peoplev. Hood, 638 N.E.2d 264 (1l1. App. 4 Dist. 1994), adopted the

Buening hol ding in applying that state's inplied consent statute and
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took judicial notice of the reliability of the HGN test, primarily
basing its hol di ng on Buening:

As the fifth district determ ned the HGN

test was sufficiently reliable to nmet the Frye
standard . . . in crimnal proceedings, we are
persuaded it is sufficiently reliable to be
admtted in inplied-consent proceedings; thus,
where evidence involving the HGN test is
sought to be admtted in inplied-consent
proceedi ngs, the State need not call an expert
wtness to attest to its reliability.

ld. at 274.
| n Statev. Armstrong, 561 So.2d 883, 887 (La. App. 2 Cr. 1990),

writ denied, 568 So.2d 1077 (La. 1990), the court essentially took
judicial notice of the reliability and acceptance of the HGN test
by adopting the Superior Court hol di ng:

We choose to foll ow the reasoning in Sate

v. Superior Court, County of Cochise, supra, that the HGN
test nmeets the standards of admssibility in

Frye and, with a proper foundation, may be
admtted as evidence of intoxication. W also

foll ow the reasoning of . . . Superior Court .

and its progeny, in finding that a proper
foundation for admtting the test has been
|aid when a showi ng has been nmade that the
officer . . . was trained in the procedure, was certified in its
administration and that the procedure was properly administered.
[ Enphasi s added. ]

The Court of Crimnal Appeals of Al abama in Malone v. City of

Slverhill, supra, 575 So.2d 101, essentially took judicial notice of the

reliability of HGN tests when it opined: "The fact that nystagnmus
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can be caused by the consunption of alcohol is also accepted by the
medi cal profession.” Id. at 102. It continued:

Its [the HGN test's] use becane so w despread

that the United States Departnent of Transpor -

tation outlined the appropriate procedures for

adm nistering the test, in its National H gh-

way Traffic Safety Admnistration Bulletin DOT

HS 806 512.

ld. at 103. Then, it opined that the Arizona Court in Satev. Superior

Court,supra, had hel d, "after extensive research . . . there had been
sufficient scrutiny of the effects of alcohol on nystagnus to
permt a conclusion as the reliability of the HGN test.” Id. at
103. The Al abama court then held that "we are satisfied that the
holding of the Arizona Supreme Court is a correct one. e,
therefore, adopt this standard as our own."

Thereafter, the Suprenme Court of Al abana reversed the Court of
Crimnal Appeals of Al abama in ExparteMalone supra, 575 So.2d 106. It
appears to have rejected the internediate appellate court's
ultimate holding that the error was harnless and accepted that
court's second position that the trial court erred in permtting
the officer to testify as to HG\ testing wi thout having laid a Frye
foundation in the case. It did not address the internediate
court's apparent judicial notice and adoption of the Superior Court
hol ding. |In any event, the adoption |anguage of the internediate
court remains hanging in legal linbo and, apparently, is inopera-

tive in view of the higher court's resol ution.
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| n Satev. Bresson, supra, 554 N. E.2d 1330, the Ohio Suprene Court
took judicial notice of the reliability of HG\ testing. An
i nternedi ate appel l ate court had reversed a trial court opinion on
the basis that the trial court had permtted evidence of HGN
testing without there having been any foundation laid as to its

reliability. The Bresson court noted that Chio does not apply the

Frye standard and acknow edged that no foundation had been | aid at

trial. It then opined that nost of Chio's internedi ate appell ate
courts had allowed such evidence based only on an officer's
testinony, on the grounds that HGN testing was nerely another field
test. The court then noted a split anmong other jurisdictions as to
whet her the test was a scientific test. Wthout decidi ng whether
it was or was not a scientific test, and with no foundation having
been laid in the case before it, the Chio court, relying on the
decisions of the courts of other states, and on its own internedi-
ate appellate court, opined, at 1334:

We find that the HGN test has been shown to be

a reliable indicator of BAC | evels. Accord-

ingly, results of this test are adm ssible so

|l ong as the proper foundation has been shown

both as to the officer's training and ability

to admnister the test and as to the actua

t echni que used by the officer in adm nistering

the test.

The Supreme Court of Montana, applying its rules of evidence

and di scounting Frye, adopted the holdings of the appellate courts

of Texas, Arizona, and Illinois in its case of Satev.Clark, supra, 762
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P.2d at 856. It opined that the "better approach is to admt al
rel evant scientific evidence in the sanme manner as other expert
testinony and allowits weight to be attacked by cross-exam nation

." It ruled that the "pivotal question now becones one of

proper foundation." Id.

I n Emerson v. State, supra, 880 S.W2d 759, the enbanc court took

judicial notice of the reliability of the theory underlying HGN
testing and of its technique as to indicate the general presence of
al cohol but not as it related to specific BAC. The court rejected
the State's assertion that HGN test results should be admtted
nmerely as opinion evidence, stating: "[T]he HGN test . . . is based

on a scientific theory." The court then held:

Judicial Notice

: In the instant case, however, the trial
court made no such inquiry concerning the
adm ssibility of the HGN evidence
Therefore, we nowinquire into the rellablllty
of the HGN test pursuant to the doctrine of
judicial notice.

We are authorized to take judicial notice
of any scientific fact which "is capable of
accurate and ready determ nation by resort to
sources whose accuracy cannot reasonably be

guestioned." McCormickonEvidence at § 330. The
concept of judicial notice extends to scien-
tific techniques and principals.

Once a scientific principle is suf-
ficiently established, a court may take
judicial notice of the validity of that
principl e.
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By examning scientific articles
outS|de the record of the instant case, we can
determ ne what course of action to take with
regards to the reliability of the HGN test.

Id. at 764-65 (citations and footnote omtted). The court noted

that HGN testing had, under various studies,?! been found to be 77%
accurate standing by itself, and when used with other field tests,

as high as 88% accurate. It then noted that other jurisdictions

had found the test sufficiently reliable, citing Superior Court, supra;

Bresson, supra; Murphy, supra, and Clark, supra, before hol ding, at 768-69:

After consulting the literature . . . and
considering case law from other jurisdictions
.. we conclude that the theory underlying
the HCGN test is sufficiently reliable .
The scientific materials addressing the issue
have reached the uniform conclusion that the
consunption of al cohol has a cogni zabl e effect
on human eye novenent. W believe that the

12 Accuracy has been determ ned by conparing the HGN testing
results with subsequent verification through chem cal testing or
t hrough testing persons with a known bl ood al cohol content. Mbst
studi es, though varying slightly, result, generally, in accuracy
| evel s of just under 80%if the HGN test is the only test
admnistered. |If conbined with the other two tests in the NHTSA
St andardi zed tests (wal k and turn and bal ance), nost studies
indicate a reliability factor of between 85%to 90% The vari ous
studies and articles we have reviewed include: Edward B. Tenney
The Horizontal Gaze Nystagmus Test and the Admissibility of Scientific Evidence, 27 New
Hanpshire Bar Journal, 179 (Spring 1986) (Tenney noted that
results from sone agencies indicate a considerably higher
reliability: Arlington County Police Force (345 arrests) 84%
Maryl and State Police (451 arrests) 92% North Carolina State
Police (434 arrests) 919 ; Theodore E. Anderson etal. Field Evaluation of
a Behavioral Test Battery for DWMI" NHTSA Report DOT HS-806-475 (1983) (HGN
tests perfornmed on 1,506 drivers stopped for DW during a three-
mont h period. HGN deened 82% accurate when used by itself in
predi cti ng BAC over .10.)
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accuracy of those sources cannot be reasonably
guest i oned.

Techni que

W also conclude that the technique
enployed in the HGN test, as designed and
pronoted by NHTSA, is reliable . . . . I n
this jurisdiction, officers who adm nister the
HGN test receive standardized training inits

admnistration. . . . The test procedures .

require an officer to screen for factors
ot her than alcohol . . . such as other drugs,
neurol ogi cal disorders, and brain danmage,
prior to admnistering the HGNtest. . . . W
take judicial notice of the reliability of
both the theory . . . and its technique.

We are unable to conclude, however, that
the HGN technique is a sufficiently reliable

i ndi cator of precise BAC [Dblood al cohol con-
tent]. [CGtation and footnote omtted.]

Seealso Andersonv. State, 866 S. W 2d 685 (Tex App. - Houston [1st Dist.|

1993); Cityof Fargov. McLaughlin, 512 N.W2d 700, 706 (N.D. 1994) (the

Nort h Dakota Supreme Court took judicial notice that intoxicated
i ndi vi dual s exhi bit nystagnus).

W note with sone caution the dissent in Emerson, supra, which
initially noted that, by taking judicial notice of the reliability
of HGN testing and technique, the appellate court had relieved the
State of its burden of establishing the reliability of the test at
trial. W acknow edge that we, in taking judicial notice of the
reliability of the test (though we reverse in respect to the
qualifications of the officer), are likewse relieving the State of

that burden. W shall, neverthel ess, take judicial notice that HGN
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testing, a scientific test, is sufficiently reliable and generally
accepted in the relevant scientific comunity. W do so consider-
ing the great weight of scientific support in the literature and in
light of its adoption in nost other jurisdictions that have
addressed the issue.

To do otherwse at this stage in the devel opnent of the
science would leave to individual courts within the twenty-three
jurisdictions of this State (and the various courts and judges
within each jurisdiction) to determ ne, on a case-by-case basis,
the scientific reliability of the test. In each of the various
jurisdictions, the determnation of the reliability and acceptabil -
ity of such evidence woul d depend upon the conpetence, energy, and
schedules (and even the budgets) of the various prosecutors
t hroughout the State in obtaining, and produci ng the attendance of
experts at the thousands of trials involving alcohol related
of fenses in which HGN testing is sought to be admtted. Disparate
results and decisions mght result in many instances, not fromthe
actual scientific reliability of the tests thenselves, but fromthe
differing abilities and resources of prosecutors and the avail -
ability of wtnesses fromthe scientific comunity.

As we have attenpted to show, the great weight of scientific
l[iterature supports its reliability and the magjority of jurisdic-
tions around the country have declared HGN testing to be reliable.

We take judicial notice that the results of HGN testing, if the
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test is properly given by a qualified officer, are admssible to

i ndi cate the presence of alcohol in a defendant.

O ficer Qualifications

Before we discuss case law from other jurisdictions that
refers to officer qualifications to adm nister the HGN test and to
present testinony relative thereto, and the training, qualifica-
tions, and certification prograns available in Maryland, we shall
briefly describe the evidence presented at trial in respect to
O ficer Rossiter's qualifications.

Oficer Rossiter testified that he had been a Hagerstown

police officer for just under five years and that he was a duly

qualified and certified radar operator using properly calibrated and

certified radar equi pnent. He additionally testified:

A. | asked himto exit the vehicle to
performsone field sobriety tests

Q Have you receive training in how to
conduct field sobriety tests?

Yes.

VWere . . .7

Western Maryl and Police Acadeny.
Five years ago?

Yes, sir.

o >» O > O

. [H ave you had occasion to use
field sobrlety tests on other occasions?

A. Yes, sir.



A. Close to 100 [tines].

Q . . [What is the purpose . . . in
gi ving sonebody field sobriety tests?

A. To check the subject's coordination
and see if they can do two things at once.

A. See if the person is able to pay
attention . :

Q. . . [What [referring to the case sub
judice] was the first test that you gave . . .?
A . . . [T]he horizontal gaze nystagnus.

It tests the eyes, the nuscles in the
eyes as to how lax or snooth that the eyes can
follow an object as it's passed in front of
t hem

Q Wuld you denonstrate how that test is
per formed?

MR. SALVATORE [appellant's trial coun-
sel]. Your Honor, I'"'mgoing to object. That
test has never been proven to be reliable in
the State of Maryl and.

THE COURT: Overruled. The weight to be
given to the test will be for the jury.

A . . . The point of it is, with the
al cohol, it's a depressant and relaxes the
nmuscl es.

MR. SALVATORE: bjection, unless he's
gualified to say that. [Enphasis added.]
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THE COURT: 1'll overrule the objection
You nmay proceed.

Oficer Rossiter then described the tests. Later, he was asked:

Q And was he able to pass the test?
A. No, he did not.

MR SALVATORE: (bjection as to passing or
failing.

THE COURT: Overrul ed.
When the officer began to describe the six-point scoring system
for the test, appellant's counsel again objected: "QObjection .

He's reached a conclusion and hasn't given any of the underlying
basis for reaching that conclusion.” The court overruled the
obj ecti on. As the discussion of "points" continued, appellant
agai n, unsuccessfully, objected as to a | ack of foundation. Later,
Rossiter's direct exam nation conti nued:

Q And who assigns the points?
A. . . . [T]he A cohol Influence Board.![*

Q . . . Somebody out there assigns how
you' re supposed to score the test?

A. Right.
MR. SALVATORE: Objection. It's |eading.
THE COURT: Overrul ed.

Q Do you receive instruction on how to
score this test?

13 The precise function of the Al cohol Influence Board, if
it exists, is unclear.
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A. | was instructed in the Western Mary-

| and Police Acadeny how to do it. [|I'mnot a
certified instructor to do it.

Q But have you been taught how to per-
formthe test?

A. Yes.
Appellant, in his brief, noted that he had objected to the
officer's lack of qualifications, arguing:
It nmust al so be shown that the test was given
in precisely the prescribed manner and that
the tester was qualified to both adm nister
the test and interpret the results. Oficer
Rossiter did none of these and should not have

been permtted to testify regarding the Hori -
zonal Gaze Nystagnus Test.

Forei gn Case Law
The court in Emerson,supra, noted that Texas police officers nust

be certified in order to admnister the test and nmust "conplete an
NHTSA- appr oved, State-sponsored training course . . . ." 880
S.W2d at 766. The Texas course consists of forty hours (twenty-
four hours of classroom instruction and sixteen hours of field
evaluation). During the sixteen-hour field evaluation, the officer
must conplete and docunent thirty-five HGN test cases. Upon
conpletion of the thirty-five HGN test cases, the results are
submtted for the approval of the Texas Engineering Extension

Servi ce, Law Enforcenment Training D vision. If the results are
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satisfactory, the officer is then given a "proficiency certifica-
tion" by the Texas Comm ssion on Law Enforcenent O ficer Standards

and Educati on.

The Suprenme Court of lowa, in Satev. Murphy, supra, 451 N. W 2d at
156, recognized that lowa's rules of evidence did not require
strict adherence to a Frye standard, only that the reliability of

the evidence be established. It noted that reliability was a
necessary prerequisite for adm ssion " because unreliable evidence
cannot assist a trier of fact.'" |Id. at 156-57. VWhile joining the
Ohio courts in holding that HGN testing is no nore scientific than
general field sobriety testing, the court enphasized the training
of the police officer there involved and his testinony. The
officer was an eleven-year veteran who had participated in
specialized training in the admnistration of the HGN test. He was
also certified by the lowa Law Enforcenent Acadeny as an instruc-
tor. The court concluded "that testinony by a properly trained
police officer with respect to the admnistration and results of
the horizontal gaze nystagnus test is adm ssible wthout need for

further scientific evidence." Id. at 158.

I n Satev. City Court, 799 P.2d 855, 860 (Ariz. 1990), the Arizona

Suprene Court noted that it had previously decided that the HGN
test was generally accepted in the relevant scientific comunity

and, in light of that, opined:
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The proper foundation for such testinony, :

includes a description of the officer's
trai ni ng, education, and experience in adm n-
istering the test and a showi ng that the test
was adm ni stered properly.

i n Clark, supra, opi ned:

Deputy Irby testified he was certified through
t he Montana Law Enforcenent Acadeny, conplet-
ing the required nunmber of training hours.
Further, Deputy Irby testified he adm ni stered
the test in the proper manner. No ot her
foundati on need be shown.

762 P.2d at 857.

The qualifications of the officer were directly challenged in

Satev. Garrett, 811 P.2d 488, 491 (l1daho 1991), where the court first

held that

courts in

HGN testing satisfies the Frye standard, noting that

Al aska, Arizona, |owa, Louisiana, Mntana,

Texas had accepted it. The Garrett court then held

Chi o,

t hat

and

t he

expertise of the testing officer was first an issue for the trial

court to resolve,

ciently qualified:

Fost [the officer] is attached to the Sel ect

Traffic Enforcement Team . . . Fost is also
an instructor in the use of field sobriety
tests. Fost was trained by nenbers of the

| daho State Police, and he al so attended sem -
nars conducted by Dr. Marcelline Burns of the
Southern California Research Institute (SCRI).
Dr. Burns worked with the NHTSA to devel op
reliable field sobriety tests, and was one of
t he designers of the test . . . . Even though
the testinony elicited from Fost concerning
the correlation between nystagmus and bl ood
al cohol content was inproper, the court never-

noting that the officers there had been suffi-
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thel ess properly admtted Fost's expert testi-
mony on the adm nistration of the HGN test.

ld. at 492-93 (citation omtted).

The Armstrong court held that a proper foundation had been |aid
for the introduction of the HGN test results in light of the
officer's experience, training, and certification in respect to the

test, and given that the evidence reflected that the test had been
properly adm ni stered. SeealsoSatev.Regan, 601 So.2d 5 (La. App. 3d
Cr. 1992), writdenied, 610 So.2d 815-16 (1993). In Satev.Garris, 603

So.2d 277 (La. App. 2d Cr.), writdenied, 607 So.2d 564 (La. 1992),
the court concluded that a sufficient foundation had been laid in
that there was evidence that the officer had recei ved HGN trai ni ng,
both in the Air Force, as a narcotics patrolman, and as a state
trooper, that he had conducted HGN tests under supervision during
the training, and that the officer had conducted the test properly.
The court held that he had presented sufficient evidence of his

qual i fications, even though the officer never specifically stated

that he was "certified."” Id at 281. |In Satev.Breitung, 623 So.2d 23

(La. App. 1 Gr.), writdenied, 626 So.2d 1168 (La. 1993), the evidence
i ndicated that the officer had been trained in adm nistering the
HGN test; he had attended a two-week course that included actual
practice tests on subjects and had been certified. The officer had
adm nistered the test to nunmerous other suspects and there was

evidence that the tests had been properly adm nistered. The court
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held that a proper foundation had been laid. |In Bresson, supra, the

court noted that the trooper had testified
that he had received five days of training
regarding the HGN test and described the
met hods he used in testing and evaluating
appellee's performance . . . . His testinony
. . . corresponds to the testing nethods
devised by the United States Departnent of
Transportation.

The court hel d:
[T]he only requirenent prior to adm ssion is
the officer's know edge of the test, his

training, and his ability to interpret his
observati ons.

Id. at 1334-36.

In the case subjudice, the record is, at best, mninmal in regard
to the level of Oficer Rossiter's training. He was asked if he
had received training in the general area of "field sobriety
testing.”" He responded that he had trained at the Wstern Maryl and
Pol ice Acadeny five years prior to testing appellant, but did not
specify whether that training included testing for HGN. Again, he
testified generally that he had perfornmed field tests approxi mately
100 tinmes but did not specify what experience he had had with HGN
Later, he responded that he "was instructed in the Wstern Maryl and
Police Acadeny howto do it. | amnot a certified instructor to do
it."

We have no way of knowing fromthe record the extent of the
officer's actual HGN training, whether it was proper, whether it

was supervised by certified instructors, or even whether Oficer
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Rossiter was certified to admnister the test. W hold, therefore,
that a sufficient foundation as to the officer's qualifications to
adm ni ster the test was not submtted below. His testinony should
not have been all owed over the objection of appellant. 1In allow ng
this testinony, the trial court erred.

We al so note that, while the officer discussed how t he act ual
test was perforned, other than noting that appellant did not wear
contacts, the officer's testinony is silent as to whether he
checked for tracking and different size pupils, etc., designed to
reduce the chances that nystagmus from non-al coholic causes m ght
be confused with al cohol -rel ated nystagnus. The trial court thus
also erred in admtting the testinony in that there was insuffi-
cient evidence that the proper precautions were taken or the proper
consi derations were accounted for prior to the adm nistration of
the test itself. This is especially inportant given the nmany ot her

possible causes of HGN contained in the mass of literature we have

revi ewed.

The cases and literature indicate that, in addition to
al cohol, many other factors have been mentioned as a possi bl e cause
of nystagmus. They include: (1) problens with the inner ear |aby-
rinth; (2) irrigating the ears with warm or cold water under
peculiar weather conditions; (3) influenza; (4) streptococcus
infection; (5) vertigo; (6) neasles; (7) syphilis; (8) arterioscle-

rosis; (9) nmuscular dystrophy; (10) multiple sclerosis; (11)
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Korchaff's syndrone; (12) brain henorrhage; (13) epilepsy; (14)
hypertension; (15) notion sickness; (16) sunstroke; (17) eye
strain; (18) eye nuscle fatigue; (19) glaucomm; (20) changes in
at nospheric pressure; (21) consunption of excessive anpbunts of
caffeine; (22) excessive exposure to nicotine; (23) aspirin; (24)
circadian rhythms; (25) acute trauna to the head; (26) chronic
trauma to the head; (27) sone prescription drugs, tranquilizers,
pain nedications, anti-convulsants; (28) barbiturates; (29)
di sorders of the vestibular apparatus and brain stem (30)
cerebel l umdysfunction; (31) heredity; (32) diet; (33) toxins; (34)
exposure to solvents, PCBS, dry cleaning funmes, carbon nonoxi de;

(34) extreme chilling; (35) eye nuscle inbalance; (36) |esions;

(37) continuous novenent of the visual field past the eyes, ie,
| ooking froma noving train; (38) antihistam ne use. SeeSatev. Witte,
supra; Satev. Clark, supra; Satev. Superior Court, supra; Mark A. Roul eau, Unrdli-
ability of the Horizontal Gaze Nystagmus Test, 4 Am Jur. Proof of Facts 3d 439

(1989); Louise J. Cordy & Roscoe N. Gay, 3A Attorney's Textbook of Medicine

88 84.63 and 84.64 (1990), and ot her cases and treati ses hereinbe-

fore nentioned.
No chem cal test was admnistered to appellant in the case sub
judicee. Evidence was proffered by appellant as to injuries that may

have affected his ability to perform certain of the other field

tests, and there was al so evi dence that the odor of al cohol snell ed
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by Oficer Rossiter may have cone from a source other than
appel l ant. Accordingly, we are unable to say that the error was
harm ess. 14

We reverse appellant's convictions on the charges of driving
under the influence of alcohol and driving with alcohol in his
blood in violation of a court ordered al cohol restriction on his
driver's license. W affirmhis other conviction for speeding, as
it is not otherwi se chall enged on appeal.

Because appellant's second issue as to the trial court's
questions relates only to the matter of HGN testing and we are
reversing his alcohol-related convictions, we shall not address
t hat questi on.

JUDGVENT OF CONVI CTI ON FOR SPEEDI NG AF-
FI RVED, ALL OTHER JUDGVENTS OF CONVI CTI ON

REVERSED, COSTS TO BE PAI D 20% BY APPEL-

4 W note that, after it had returned to deliberate, the
jury sent three questions to the court:

1. Was the Defendant asked to take a
Breat hal i zer Test?

2. | f the Defendant refused what is the
action taken?

3. O if he took the test what [were] the
resul ts[?]

The questions were not answered and the jury was directed not to
specul at e.
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LANT AND 80% BY WASH NGTON COUNTY, APPEL-

LEE. *®

15 The NHTSA provides a manual (witten in large part by 1st
Sgt. Tower of the Maryland State Police) entitled "DW Detection
and Standardi zed Field Sobriety Testing Student Manual" that is
apparently utilized by the Maryland State Police in its training
prograns. It contains nmuch information in respect to training,
adm ni stering the HGN test and protocols designed to assure that
the presence of HGN is not caused by factors other than the
presence of alcohol. Satisfactory conpletion of the program
results in certification and the programis open to officers of
ot her agenci es.



