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The question presented by the appellant Robin (Wagner)
Schwartz (Robin) is as follows

Whet her the body attachnment, issued by
the [Grcuit Court for Carroll County] to
incarcerate appellant for failure to pay the
$2,433.50 purging provision of an order
finding her in contenpt for failure to pay
child support, was properly issued where no
hearing was held to determ ne present ability
to pay the purging provision.

The determnation of this issue necessitates review of certain
events preceding the present appeal in the |ong-enduring donestic
litigation between Robin and Richard B. Wagner (Richard), her
former husband, as hereinafter set forth in an earlier opinion of

this court involving the sane parties, nanely Wagner v. WAgner

(Wagner 1), 109 Md. App. 1, 674 A 2d 1 (recons. denied)(1996).
The parties were nmarried on February 16, 1979; two children
were born of the marriage, Kris and Erika. 1n 1986, Robin decl ared
her desire that the parties divorce and she initiated a separation
by leaving the marital home with her then two-year-old daughter
Eri ka. Richard filed a conplaint for imedi ate custody of both
children as a result of which Erika remained with Robin and Kris
with Richard. A five-day trial on the nerits of the parties’
vari ous conpl aints began on May 16, 1988 before the Crcuit Court
for Carroll County (Beck, J.), with testinony being heard from
ni neteen witnesses. At the conclusion of the hearing, R chard was

granted a divorce a vinculo matrinonii on grounds of desertion, the
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court having found Robin to be at fault in the demse of the
marriage. Thereafter, there was a steady stream of post-divorce
pl eadings filed by both parties concerning child custody,
visitations and allegations of sexual abuse and violence on
Richard's part. Richard filed nunmerous conplaints agai nst Robin
whi ch, anong other things, alleged that she planned to |eave
Maryl and wth Erika without his consent. Robin was permtted to
retain custody of Erika expressly conditioned, however, upon her
continued residence in Maryland. |In Decenber of 1989, the court
approved an agreenent between the parties, permtting Robin to nove
to Colorado with Erika. 1t also established a visitation schedul e.

On July 5, 1990, Richard filed a conplaint alleging Robin's
failure to adhere to the agreenent. On January 18, 1991, Richard
sought an order for child support from Robin. These conplaints and
nmotions were followed by nunmerous others growi ng out of the on-
going litigation, including an allegation by Robin that R chard had
sexual |y abused Erika. Thereafter, there was a spate of notions
concerning the proper jurisdiction in which they were to be filed
whi ch was resolved in favor of jurisdiction in the Maryland courts.

On February 5, 1992, a trial ensued on various issues,
including child support. On April 2, 1992, the trial court ordered
that Ri chard be given i medi ate custody of Erika.

In April, 1992, R chard | ocated Robin and Erika at a wonen's
shelter in California. Through further court proceedings, Richard
effected the return of Erika to Maryl and. Robi n subsequently
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returned to Maryland and filed a petition for visitation.

On May 7, 1993, the trial court issued an order requiring
Robin to pay $1180 per nonth in child support, but this was
suspended a nonth later after it was determ ned that she had been
laid off from work; however, the court further ordered that the
child support was to resune once Robin secured ot her enploynent, or
it was found that she voluntarily inpoverished herself to avoid
maki ng child support paynents.

On July 20, 1993, Richard filed a petition to hold Robin in
contenpt for failing to pay the court-ordered child support, she
havi ng obt ai ned enpl oynment in the interimperiod.

I n Novenber, 1994, Richard's petition for contenpt arising
from Robin's non-paynent of child support resulted in the tria
court's determnation that Robin had voluntarily inpoverished
herself to avoid paying child support. The trial court did not,
however, hold Robin in contenpt of its earlier child support order
because at that tine it was unclear whether she had realized any
i ncone fromher new job. The court, instead, reduced Robin's child
support obligation to $1,011.10 per nonth.

Upon Robin's appeal to this court, we sunmarized the Mryl and
| aw governing voluntary inpoverishment in a child support context.

I n WAgner 1, supra, which we decided on February 6, 1996, the issue

before us, anong seven others, was whether the trial court erred
when it ruled that Robin had voluntarily inpoverished herself. W
said that in determning a parent's child support obligation, the
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courts take into consideration the parent's actual incone, if the
parent is enployed, and potential incone if the parent is
voluntarily inpoverished. 109 Mil. App. at 42. W said that once a
parent is found to be voluntarily inpoverished, his or her
potential income will be determned by the parent's enploynent
potential and probabl e earnings |evel based on, but not Iimted to,
recent work history, occupational qualifications, prevailing job
opportunities and earnings levels within the community. [d. at 42-
43.

We noted that in the present case, the trial court found that
upon Robin's return to Maryland from California, she easily
obt ai ned enpl oynent, earning approxi mately $60, 000 per year; that
she thereafter contracted with the RKE Corporation on June 20, 1993
to provide her services for approximtely $20, 000 per year; that
RKE was a corporation in which she had an interest and the power to
participate i n managenent decisions. Robin's underenpl oynment, the
trial court said, significantly hindered her ability to neet her
child support obligation, justifying its conclusion that she was
voluntarily inpoveri shed.

Citing WIls v. Jones, 340 M. 480, 667 A 2d 331 (1995, we

observed in Wagner | that the Court of Appeals concluded that the
| egislature intended that the parent's support obligation can only
be based on potential income when the parent's inpoverishnment is
intentional. W further noted that in Wlls, the Court of Appeals
said that in determning whether a parent is voluntarily
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i mpoveri shed, the question is whether a parent's inpoverishnent is
vol untary, not whether the parent has voluntarily avoi ded paying
child support. 340 Ml. at 496. The Court further held in Wlls
that the parent's intention regarding support paynents 1is
irrelevant; rather, the focus is wupon whether parents who
i npoverish thenselves with the intention of avoiding child support
obligations are voluntarily inpoverished. 1d.

In Wagner 1, 109 Md. App. 1, we quoted from our own deci sion
in John O v. Jane O, 90 Md. App. 406, 423, 601 A 2d 149 (1992),

t hat :

[o]nce a court concludes that a parent is
voluntarily inpoverished, it nust then nmake
findings regarding the factors related to
potential incone. Both issues are left to the
sound discretion of the trial judge. The
court's factual findings will not be disturbed
unless they are clearly erroneous, and the
rulings based on those findings nust stand
unl ess the court abused its discretion.

In this regard, we noted in Wagner | that the trial court, inits
Novenber, 1994 order, held that Robin had inpoverished herself
intentionally and of her own free will. W said that the tria
court properly evaluated the facts in characterizing Robin as
voluntarily inpoverished, stating at page 47 of 109 M. :

Evi dence adduced at trial indicated that she

freely contracted to work for RKE at a sal ary

equal to one-third of that which she had been
previ ously receiving, when, in actuality, she

had experienced little trouble securing a
position earning her $60,000 per year
followng her return to Maryl and. Furt her,
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Ms. Wagner freely transferred her house to her
parents for nom nal consi derati on. | t
appears, therefore, that she acted voluntarily
and intentionally in inpoverishing herself....
[ Plarents who act so as intentionally to avoid
their child support obligations are within the
cl ass of persons who are consi der ed
voluntarily inpoverished under the statute.

In so concluding in Wagner |, we observed that the circuit
court had inputed an annual incone of $59,962 to Robin, which was
t he average of her reported salaries from 1989 through 1992; that
it also concluded fromthe evidence that Robin has nade no diligent
effort to obtain enploynent on a full-tine basis and was mnaking
every effort possible to avoid paying child support; that Robin was
a stockholder, the President, and a nenber of the Board of
Directors of the RKE Corporation, by which she was enpl oyed; that
Robi n was "conpl etely unbelievable"; that Robin's allegation that
she can't work | ong hours because of her health was belied by the
fact that she | ogged over 4000 miles driving across the country on
two occasi ons and produced no evidence as to her nedical condition;
and that her financial statenents indicated substantial reductions
in her outstanding debts, other than satisfying her child support
obligation, including $34,000 paid to her father for a debt
all egedly owed to him

I
Prior to the issuance of our nmandate on May 6, 1996 in \Wagner

I, Richard had filed another petition for contenpt for Robin's

failure to pay child support as earlier ordered by the trial court.



On August 29, 1995, after a hearing at which Robin was represented
by counsel, and afforded an opportunity to present evidence, the
trial court held that she was in civil contenpt for failing to pay
child support. It sentenced her to 179 days in the Carroll County
Detention Center and set a purge provision of $2433.50 for Robin to
obtain her release from the detention center. Robin did not,
however, pay the amount of the purge provision, nor did she
surrender herself to the detention center. Instead, she filed a
noti ce of appeal on Septenber 27, 1995.

On Cctober 3, 1995, the trial court issued a body attachnent
for Robin which she pronptly challenged, <claimng financial
inability to pay the amount of the purge provision. On Decenber 1,
1995, upon Robin's petition to quash the body attachnment, we stayed
service of that docunent, pending a final resolution of Robin's
then pending appeal in the Wagner | case, which we decided on
February 6, 1996. After denying Robin's notion for reconsideration
on April 30, 1996, our nmandate in Wagner | issued on May 6, 1996,
after which, on June 19, 1996, we |ifted our stay of the issuance
of the body attachnent.

On June 20, 1996, the trial court reissued the body
attachnment. On June 23, 1996, Robin filed a "Mtion for
Reconsi deration of Oder Ganting Body Attachnent,"” appending
thereto an affidavit setting forth her reasons for her present
inability to pay the purge provision. She maintained that under

Lynch v. Lynch, filed by the Court of Appeals on June 10, 1996, 342
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Md. 509, 677 A .2d 584, she could not be incarcerated for civi
contenpt of the court's order absent proof that she was presently
financially able to conply with it.

The circuit court on July 11, 1996 denied Robin's notion for
reconsi deration, follow ng which she filed a notice of appeal on
August 5, 1996. She nmaintained that the trial court erred when it
rei ssued the body attachnment w thout a hearing to determ ne her
present financial ability to pay the purgi ng assessnent.

Robin's reliance on Lynch was predicated on these then
governing principles of law, the first of which was that the
conduct which precipitates the initiation of <civil contenpt
proceedings is the alleged failure, in contravention of a court
order, to do that which the court has ordered be done; and if that
conduct has been proven, the defendant may be held in contenpt.
342 M. at 519. If the proceedings are to have the desired effect,
the court said it nust have the neans to force the defendant to
obey its order, nanely, to inpose penalties designed to achieve
that effect, one of which is inprisonnent, notw thstanding that the
proceedings are civil in nature. |d. But, the Court continued,
before the contemmor may be inprisoned for civil contenpt, he or
she nust have an opportunity to purge the contenpt; and when the
court order requires the paynent of noney, "the defendant nust have
been fully capable of having conplied . . . [and thus] within the
power of the defendant to do so." Id. at 520. Whet her the
defendant is able to conply with the court order is, however, "a
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matter of defense,” so that where the alleged contemor can
establish a valid defense, such as the unintentional inability to
obey the order, inprisonment is not proper. ld. at 521.
Consequently, when the order calls for the paynent of noney, the
defendant is entitled to the opportunity to show that he or she had
neither the estate nor the ability to pay the obligation. 1d. In
this regard, "the issue is not the ability to pay at the tine the
paynents were originally ordered; instead, the issue is his present

ability to pay." 1d. (quoting Elzey v. Elzey, 291 M. 369, 374,

485 A 2d 445 (1981). Thus, the Court in Lynch said that only if
the alleged contemmor "fails to show such inability is a finding of
civil contenpt and subsequent inprisonnment permtted."” [d. at 521-
522. | f, however, the defendant does not have the noney, or any
means of obtaining it, paynment cannot be coerced by a civil
contenpt order, and this is true "whether the responsible party
chose intentionally to frustrate the court order, as, for exanple,
acting in bad faith, to inpoverish himor herself, or whether his
or her inability is unintentional." 1d. at 523.

I n applying those principles to the evidence in Lynch, the
court first noted that the defendant was ordered to pay nonthly
child support for her two mnor children. Wen the order was
passed, she was working for the federal governnent, nmaking a
sufficient anount to conply with the order. She failed, however,
to make the paynment ordered by the Court, and an arrearage of nore
t han $5000 accumul at ed. Cont enpt proceedings were thereafter
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initiated against her. In her testinony at the contenpt hearing,
t he def endant acknow edged that she had quit her job after about a
year to care for her sick nother, and had only sporadically sought
ot her enploynent after her nother died. She naintained that, other
than $20 in her possession, she had no assets, did not receive
publ i c assistance, social security, workers' conpensation, or any
other |ike benefits. She lived rent free in her nother's house,
and received free food froma charitabl e organization.

The trial court held the defendant in contenpt; it sentenced
her to 20 days in the detention center, unless she purged the
contenpt by paying $500. The court determ ned that she coul d purge
the contenpt because of the "discretionary life style" that she
led, i.e., she received the necessities from people wth no
obligation to supply them and, but for them she would have been
required to supply themfor herself.

On appeal, the Court of Appeals, in reversing the judgnment
bel ow, concluded that there was absolutely no evidence from which
it could properly be found that the defendant had a present ability
to pay the purge anount. It enphasized that only the defendant
testified in the case and her testinony was w thout contradiction,
and that aside from $20, she had no incone, or assets, or any way
of raising the purge anount.

Robi n seeks to bring herself within the holding in Lynch, even
t hough, wunlike the on-the-record testinonial evidence of the
all eged contemmor in that case, Robin blandly disavows that she
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possesses the present ability to pay the purge anmount of $2433.50
and calls upon petitioner to present evidence to the contrary. In
this regard, the record before us consists of little nore than (1)
the circuit court's opinion of Novenber 20, 1995, finding that
Robin voluntarily inpoverished herself, fromwhich she appeal ed but
failed to perfect the appeal by transmtting the record on appeal
or filing a brief; (2) Robin's answer of June 6, 1996 in response
to Richard's notion of May 21, 1996, that the body attachnent be
rei ssued, wherein Robin again asserts that she does not now have,
and never had, the financial ability to pay the purge provision,
and (3) Robin's notion for reconsideration of the court's order
reissuing the body attachnent, claimng that, based on the
evi dence, she is financially unable to pay the purge provision.

After considering Robin's undated affidavit, the circuit court
deni ed her notion for reconsideration on June 26, 1996, apparently
w thout an evidentiary hearing, no request by Robin for a hearing
bei ng appended to her notion for reconsideration, or otherw se
di scl osed by the record, as required by Maryland Rule 2-311. Nor
does it appear fromthe record that Robin personally attended any
of the hearings or ever testified and was subject to cross-
exam nati on

In her undated affidavit, prepared by her attorney, Robin
asserts that there is not a scintilla of evidence that she
possesses the estate or resources to pay the purge provision and
that in the face of her evidence, R chard has failed to carry his

11



burden to show that she has the financial ability at present to pay
the $2433.50 to purge her contenpt. In her affidavit, Robin
states, without providing a specific tinme frane relevant to her
present financial ability to purge her contenpt, that she has
serious health problens related to her heart; that while she is
working full tinme as a conputer programer, all of her incone is
used to pay the existing child support obligation and to provide
for her basic |living expenses; that she was unenployed for three
months -- from February until April of 1996 -- to care for her
il parents, but that even if her present inability to pay the
purge provision is the product of her bad faith, conpliance with
the court's order cannot be coerced by civil contenpt, but rather
only by crimnal contenpt where her inability to conply was caused
by a deliberate effort or a wilful act of conm ssion or om ssion on
her part with the know edge that it would frustrate the order of
the court.?

Beyond her bare affidavit, which does not indicate her incone
from her present enploynent, or how | ong she has been working at
that job, and in the face of R chard' s counter evidence, and the
circuit court's factual findings, we are unable to concl ude that

Robi n has established her inability to purge her contenpt as of the

1 Qur cases so hol d. See, e.q., Lynch, supra, at 522, 524,
528-529.
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tinme of the reissuance of the body attachnent.? Robin's reliance
on Lynch, therefore, is badly m splaced since, in that case, the
al |l eged contemmor's testinonial evidence was neither contradicted
nor inpeached but, rather, clearly established her inability to pay
the purge provision. Evidence of that calibre is woefully m ssing
on the record in the present case, and consequently we concl ude
that although afforded an opportunity to prove her present
inability to pay, she has failed to do so. Accordingly, we shal

affirm the judgnent of the Circuit Court for Carroll County to
rei ssue the body attachnment, and direct that, consistent with the
circuit court's earlier order of Novenber 20, 1995, Robin surrender
herself to the Carroll County Detention Center, unless she purges

her contenpt citation by paying the ambunt of the purge provision.?

JUDGVENT AFFI RMED W TH COSTS.

2 According to Richard's evidence, as of January 1, 1997
Robin currently is $47,906.00 in arrears in her child support
obl i gation.

31n Ot v. Frederick County Departnent of Social Services,

. A 2d (1997), the Court of Appeals noted that
Nhryland Rule 15- 207, appllcable to civil contenpts for failure to
pay child or spousal support was anmended by addi ng a new Subsection
(e), which becane effective January 1, 1997. The Rule, as anended,
changed sone of the holdings articulated in Lynch, but the present
case is not affected by the rul e change.
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