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Appel | ant, Dol ores E. Scott, appearing before this Court prose
appeal s fromthe judgnent of the Crcuit Court for Baltinore GCty,
which affirmed the judgnent of the Maryland Tax Court. The Tax
Court had previously affirnmed an assessnent that the Conptroller of
the Treasury, Inconme Tax Division, appellee, inposed upon appel -
| ant. The question, as rephrased by appellee and by us, is:

| s Appel |l ant exenpt fromstate incone tax??!

FACTS

Appellant failed to file a Maryland state incone tax return
for the 1991 tax year. Appellee assessed her the sum of $1,509.08
inclusive of tax, interest, and penalty based on the information
available to appellee, including the anount of tax w thheld as
indicated on her W2 forns. Appel l ant does not allege any
conputational error in the calculation of the assessnent. Rather,
appel  ant contends that, because of her status as an individual of
African origin, coupled with the Dred Scott decision, the Thir-
teenth Amendnent to the United States Constitution, and the

invalidity of the Fourteenth Amendnent to the United States

! Appel l ant phrased the question as: "Does the Crcuit Court
recogni ze that taxation without representation is illegal?"
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Constitution, she is not a citizen of the United States.? She al so
i ndicates that African Anericans are entitled to reparations from
the United States governnent and the failure of the federal
governnment to nake these reparations provides her an additiona

reason to be exenpt from Maryl and t axes.?

ANALYSI S
Appel I ant contends that she is not a United States citizen
because of the Dred Scott case, Scottv. Sandford, 60 U. S. 393 (1857),
whi ch "has never been reversed," and because her African ancestors
did not vote to adopt the Fourteenth Anmendnent, which she clains

i nproperly confers citizenship upon African Americans. She cl ains

2 Appel l ant indicates that section 12 of the Thirteenth
Amendnent denies her citizenship. The Thirteenth Amendnent only
consists of two sections. The record extract, however, reveals
portions of a book or article, entitled TheGreat Conspiracy, witten
by John A. Logan, which provided excerpts fromthe Congressional
Record of the debates surrounding the then proposed Thirteenth
Amendnent. Senator Saul sbury suggested a proposed anmendnent with
twenty sections. Section Twelve of that proposed anendnent read:
"The traffic in Slaves with Africa is hereby forever prohibited
on pain of death and the forfeiture of all the rights and prop-
erty of persons engaged therein; and the descendants of Africans
shall not be citizens."” That proposed section did not becone a
part of the Thirteenth Amendnent or any other part of the Consti -
tution.

3 Wiile appellant has referred to herself as an African, in
the context of this opinion we shall refer to her and others
whose ancestors canme to Anerica fromAfrica as African Anmeri cans.
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that this entitles her to tax exenpt status with respect to both

federal and state incone taxes.*

THE DRED SCOTT DECI SI ON
Despite the fact that the United States Suprene Court has
never expressly overturned the Dred Scott case, the decision is no

| onger law in light of the adoption of the Thirteenth and Four-

teenth Amendnents to the United States Constitution, ratified in
1865 and 1868, respectively. Moreover, even if the Dred Sott

deci sion had not been overturned by Constitutional anmendnent, her
reliance thereon for the proposition that she could not be a

Maryl and citizen, and is, thus, exenpt from Maryl and taxes, is not
supported by that case. Wile the Suprenme Court in Scott did hold

that those of African descent were not citizens of the United
States, it did not hold that they could not be citizens of the
state in which they resided.

I n di scussing this question, we nust not
confound the rights of citizenship which a
State may confer within its ow limts, and
the rights of citizenship as a nenber of the
Uni on. It does not by any neans follow,

4 Appellant's claims as to her federal taxes were heard by
the United States Tax Court. At the federal |evel, she clained
that she was part Cherokee Indian and that this also entitled her
to a tax exenpt status. That court held that neither her status
as an African Anmerican nor her status as an Anmerican Indian
excused appellant fromthe paynent of taxes.
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because he has all the rights and privil eges
of a citizen of a State, that he nust be a
citizen of the United States. He may have al
of the rights and privileges of the citizen of
a State, and yet not be entitled to the rights
and privileges of a citizen in any other
State. For, previous to the adoption of the
Constitution of the United States, every State
had t he undoubted right to confer on whonsoev-
er it pleased the character of citizen, and to
endow himwith all its rights. . . . Nor have
the several States surrendered the power of
conferring these rights and privileges by
adopting the Constitution of the United
St at es.

Id. at 405.

Shortly after the Scott decision, the Maryl and Court of Appeal s

comment ed upon the status of those of African decent who were free

and had | ong enjoyed the voting franchise and other limted rights
of citizenship even before the Gvil War.® In Hughesv.Jackson, 12 M.

450, 463-64 (1858), the Court stated:

Fromthe earliest history of the colony, free

negroes have been allowed to sue in our courts

and to hold property, both real and personal,

and at one tinme, they, having the necessary

qualifications, were permtted to exercise the

el ective franchi se.
The Court, in holding that "the presunption of slavery arising from
color" does not apply in every case, noted that there were "but two
cases in which, in a court of lawin this State, a negro suffers a

di squalification because of the presunption arising from his

> Slavery was prohibited in Maryland by a Maryl and Constitu-
tional anmendnment adopted in 1864. This was prior to the
ratification of the Thirteenth Amendnent to the United States
Constitution that prohibited slavery nationw de.
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color," id. at 462-63: when he was "adduced as a witness in a case
in which any white person is interested,” he was inconpetent to
testify, and, when the issue involved his freedom he had the
burden of proof. Id. at 463. The first of these disqualifications
woul d indicate that a difference in treatnent between whites and
free descendants of Africans existed at that tinme and affords sone
support to counsel's argunent in that 1858 case that, "[i]f he be
free he is still not a citizen nor is he an alien. He occupies an
anomal ous position, having nore rights than a stranger, yet not the

same as an heir." Id. at 459 (argunent of counsel). Even assum ng

that to be true in 1858, there is still nothing in the Scott deci sion

preventing Maryland from awarding citizenship to descendants of

Afri cans.

THE FOURTEENTH AMENDNMVENT
The Fourteenth Anendnent of the Federal Constitution provides,
in pertinent part, that "[a]ll persons born or naturalized in the
United States and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside.” It was
proposed by two-thirds of each Congressional house and was ratified

by three-fourths of the State Legislatures, thus satisfying the
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requirenents for anmending the Constitution as provided for in
Article V.©

Appel l ant's expressed concern with the Fourteenth Amendnent
arises out of her contention that African Americans had essentially
no say in the passage of that Amendnent and, further, she believes,
that the main purpose of the act was to subject descendants of
Africans to inconme tax.’

As to her position that the exclusion of African Americans
from the debates preceding the ratification of the Fourteenth
Amendnment results in non-citizen status for them appellant does
not explicitly state what she believes is required to pass a
constitutional anmendnent that affects a group of people who have
little or no power in the political process at a particular tine.
Presumably, a referendumof all those to be affected, or sone other

simlar procedural requirement, prior to the commencenent of the

6 Article V provides:

The Congress, whenever two thirds of
bot h Houses shall deemit necessary, shal
propose Anendnents to this Constitution, or,
on the Application of the Legislatures of two
thirds of the several States, shall call a
Convention for proposing Arendnents, which,
in either Case, shall be valid to all Intents
and Purposes, as Part of this Constitution,
when ratified by the Legislatures of three
fourths of the several States

" Appel l ant has al so expressed the belief that another
reason for its passage was to subject African Americans to
mlitary service.
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debates on proposed anendnents, mght satisfy appellant. e
reject, however, any notion that such an extra constitutiona
procedure is required in order to ratify an Anendnent. | f such a
procedure were required, the validity of the Thirteenth (abolishing
sl avery), Fifteenth (abolishing race as a condition to vote), and
Ni net eenth (abolishing gender as a condition to vote) Amendnents
woul d all be void. Were appellant to be right, slavery itself
could be, as far as the Constitution is concerned, reinstated. W
do not believe that appellant is herself seeking that result.
While it would appear to be constitutionally permssible to
use a referendum to nmeasure public opinion concerning a proposed
Amendnent, see Soriggsv. Clark, 14 P.2d 667, 669 (Wo. 1932) (holding
that a referendum was perm ssible "to supply the political body
whose duty it is to initiate proceedings to change the Nationa
Charter with reliable information concerning the attitude of the
people"), as we have indicated, it is not required. | ndeed, a

St at e i nposed mandatory r ef erendum woul d not even be constitutional.

See Hawke v. Smith, 253 U. S. 221, 227 (1920). Appellant's argunents

appear to be borrowed from a docunent, found in the Extract,
entitled "Black Reparations Now Solutions to the Crisis in
Denocracy & Black Survival in the USA." The witer states:

Al though the 13th Anmendnent set no re-
strictions on the freedom of forner slaves
the 14th Anendnent, passed several years
| ater, robbed Africans of sone of their hard
won freedom Citizenship was inposed upon
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Africans wthout their consent, wthout a

vote, wthout any discussion of political

al ternatives. No paynent was nmade for | abor

or damages.

During Reconstruction, politicians nade

the canpaign promse of "forty acres and a

mul e" to every freed African. A bill provid-

ing for Forty Acres and a Mile, a form of

reparations, passed both houses of Congress

only to be vetoed by then President Andrew

Johnson.
VWhile the article may be of sonme interest, it does not - nor does
it claimto —assert any other Constitutional adoption procedure in
relation to the passage of Anendnents. As we have said, Article V
sets forth the procedural requirenents that nust be satisfied in
order to ratify an anendnent. The Fourteenth Anmendnent was rati -
fied in accordance with this procedure. |Indeed, appellant does not
contend that it was not.

Appellant's other concern with the Fourteenth Anmendnent
appears to be her belief that the reason for its ratification was
to subject descendants of Africans to incone taxation. Appellant
states in her notice of appeal:

Referring back to the 14th Anmendnent - when

Anerica no | onger had Africans in bondage for
t he purpose of providing free |abor, an anend-

ment was added to the Constitution illegally
including Africans in Anerica as citizens of
the United States. Eur opeans could then

i npose taxation upon Africans in Anmerica
because of conditional U S. citizenshinp.
Africans in Anerica were then forced to pay
incone taxes even in spite of |ow wages, and
in spite of lack of protection supposedly
provi ded by the 14th Anendnent.
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We note that there was an incone tax in effect at the tine the
Fourteenth Anmendnent was ratified. This was for the purpose of
generating revenue to pay off the debt the federal governnent
generated during the GCvil War. This tax initially survived a
constitutional challenge. See Soringer v. United Sates, 102 U. S. 586
(1881). The Suprene Court |ater, however, declared an incone tax

unconstitutional in Pollock v. Farmers Loan & Trust Co., 157 U. S. 429

(1895).8 The Pollock decision itself, however, was |ater negated by
the enactnment of the Sixteenth Anmendnent, which was ratified in
1913.° The Si xteenth Amendnent expressly authorized an incone tax.
We, thus, find this particular contention to be without nerit.
Furthernore, we note that, other than her bald assertion that
the purpose of the Fourteenth Amendnent was to subject African
Americans to an inconme tax, there was no evidence presented that
this was the case. 1In fact, we hold that, contrary to appellant's
assertion, one of the primary purposes behind the enactnent of the

Civil War Amendnents (the Thirteenth, Fourteenth and Fifteenth

8 This decision held that sonme of the incone taxes that
Congress had attenpted to i npose were unconstitutional as direct
taxes that had not been apportioned anong the states. The
Suprenme Court |ater struck down the entire tax act, hol ding that

the act consisted of one schene of taxation. SeePollockv. Farmers
Loan & Trust Co.,, 158 U. S. 601 (1895).

® The Sixteenth Anmendnent did not effect the Supreme Court's
hol di ng i n Pollock, 157 U.S. 429, that the federal governnent
coul d not tax nmunicipal bonds. [In SouthCarolinav. Baker, 485 U. S.
505, 524, reh'gdenied, 486 U.S. 1062 (1988), the Court overrul ed
t hat portion of Pollock.
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Amendnents) was to free slaves, enfranchise them and benefit and
protect the African Anmericans.

Moreover, even if appellant could produce sone evidence,
credi ble or otherwi se, to support her contention as to the reasons
for the passage of the Fourteenth Amendnent, it should be noted
that no Constitutional Anendnent has ever been declared invalid.?
| ndeed, if properly adopted and ratified, it is difficult to
perceive of any likely circunstances in which such a change in the
foundation of a constitutional governnent could be void. The
Supreme Court, with respect to an oath case that arose out of
Mar yl and, Whitehill v. Elkins, 389 U.S. 54, 57 (1967), has stated that,
"while the procedure for anending it is restricted, there is no
restraint on the kind of anmendnent that may be offered."'' The
Suprene Court, however, on two earlier occasions, did at |east
inquire, albeit briefly, into whether the subject matter of an
Amendnment was outside the perm ssible scope of the Constitution.
| n State of Rhode Isand v. Palmer, 253 U. S. 350, 386 (1920), with respect

to the validity of the Ei ghteenth Amendnent, it was held that

prohi bition was "within the power to anend reserved by article 5 of

10 The Ei ght eenth Amendnent establishing prohibition was
repeal ed by the Twenty-First Amendnent, but did survive a
Constitutional challenge in the courts.

1 The case involved taking an oath that one was not
overthrowi ng the governnent. The Court discussed whether a
Constitutional Amendnent changing the form of governnment woul d be
enconpassed within the term "overthrow "
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the Constitution.” In Leserv. Garnett, 258 U.S. 130, 136 (1922), it
was suggested that the N neteenth Anmendnent, which granted wonen
the right to vote, was invalid because "so great an addition to the
el ectorate, if nmade without the state's consent, destroys its
autonony as a political body." The Court rejected that notion and
held that the effect of the N neteenth Anendnent was the sane as
the Fifteenth. It then rejected the "suggestion that the Fifteenth
was . . . not in accordance with law, but practically as a war
measure whi ch has been validated by acqui escence,” by stating that
this suggestion "cannot be entertained,” noting that it had
recogni zed the validity of the Fifteenth Amendnent for over half a

century. Id.

| ndeed, when the Fourteenth Amendnent was challenged in a

busing case in the United States District Court of Mryland, the
court, citing Leser, considered the length of the time the Four-

teenth Anendnent had been in existence:
The Fourteenth Anendnent has been in existence
for nearly a century and has been applied by
t he Suprene Court in hundreds of cases. Wile
age and usage are not absolute barriers to

judicial inquiry, the courts have recogni zed
them as persuasive indicia of validity.

Maryland Petition Committee J. Johnson, 265 F. Supp. 823, 826 (D. M.), aff'd
391 F.2d 933 (4th Cr. 1967), cert.denied, 393 U.S. 835 (1968).

We, thus, hold that the Fourteenth Anendnent is valid and

appellant's status as an African American neither renoves her from
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citizenship of either the United States or of the State of

Maryl and, nor relieves her of the obligations of that status.

TAXATI ON W THOUT REPRESENTATI ON
Appel l ant contends that taxation wthout representation is
illegal. In Thomasv.Gay, 169 U. S. 264, 18 S.Ct. 340, 344-45 (1898),

the Suprene Court stated:

Undoubt edly there are general principles,
famliar to our systens of state and federal
governnent, that the people who pay taxes
i nposed by laws are entitled to have a voice
in the election of those who pass the | aws,
and that taxes nust be assessed and collected
for public purposes, and that the duty or
obligation to pay taxes by the individual is
founded in his participation in the benefits
arising fromtheir expenditure. Buttheseprinciples,
as practically administered, do not mean that no person, man,
woman, or child, resident or nonresident, shall be taxed, unless he
was represented by some one for whom he had actually voted . . . .
[A]nalien may betaxed aswell asacitizen.  Mayer v. Grima, 8
How. 494 . . . . [Enphasis added.]

Moreover, in the case subjudice, appellant has failed to claimthat

she has not, and currently is not, represented. W further note
that appellant has not taken any exception to the Fifteenth
Amendnent . It is the Fifteenth Amendnent that guarantees the
rights of African Americans to vote. Section 1 of the Fifteenth
Amendnent provi des:
The right of <citizens of the United
States to vote shall not be denied or abridged
by the United States or by any State on ac-

count of race, color, or previous condition of
servi tude.
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Al t hough the Fifteenth Amendnent uses the term "citizen," which,
under appellant's rejected argunment concerning the Fourteenth
Amendrent, woul d exclude her, we note that, because this Anendnent
was ratified shortly after the end of the Gvil War, the terns
"race" and "color" clearly were intended to include African
Americans in general and, in particular, the phrase "previous
condition of servitude" was intended to refer to those who had
previously been slaves. The Fifteenth Amendnent clearly ensures
appellant's right to vote in both federal and Maryl and el ecti ons.
We hol d that appellant has not been subjected to taxation w thout
representation.

We further note that the statutory authority under which
Maryl and inposes its incone tax is not, by its terns, limted to
only citizens of the State. Maryland Code (1988, 1994 Cum Supp.)

8 10-102 of the Tax-Ceneral Article provides:

| nposition of tax.

Except as provided in 8 10-104 of this
subtitle, ataxisimposedonthe Maryland taxable income of
eachindividual and of each corporation. [Enphasis
added. ]
The definitions for an individual and Maryl and taxabl e i ncone are
provided in sections 10-101(e) and 10-101(f)(1), respectively.
““Individual' nmeans, unless expressly provided otherw se, a natural

person or a fiduciary." " Maryland taxable incone' nmeans . . . for
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an individual, Maryland adjusted gross incone, |ess the exenptions
and deductions allowed under this title . . . ." Conspicuously
absent from these provisions, as well as in any other relevant
section in the Tax-Ceneral Article, is the term"citizen." The
I nternal Revenue Code al so uses the term"individual" as opposed to
"“citizen" in describing those subject to tax. 26 US.C 8§ 1

Taxati on does not depend upon citizenship.

REPARATI ONS
Appel  ant al so indicates that, because the federal governnent

owes her, and all descendants of slaves, reparations, she is exenpt
from payi ng taxes. \Watever underlying nerit, ifany, there nay be
in respect to the reparations issue, appellant has only alleged
t hat the federal governnent should pay reparations.!® The State of

Maryl and and the United States, under a federalist formof govern-
ment, are separate, though interrel ated, sovereign entities. That

they are separate is perhaps best illustrated in the context of
doubl e jeopardy. |In Claybrooksv. Sate, 36 Ml. App. 295, 306, cert.denied,
281 Md. 735 (1977), we provided the follow ng quote from Moore v.

[llinois, 55 U.S. (14 How.) 13, 20 (1852): "Every citizen of the

United States is also a citizen of a State or territory. He may be

12 The doctrine of sovereign imunity woul d appear to pre-
vent appellant frombeing legally entitled to reparations from
the federal governnment until, and if, the federal governnent
decides to award them
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said to owe allegiance to two sovereigns, and may be liable to
puni shment for an infraction of the laws of either. The same act
may be an offense or transgression of the laws of both." As
appellant has conpletely failed to allege that the State of
Maryl and owes her any reparations, her claim that the federa
gover nnent does provides absolutely no basis for her failure to

conply with Maryland' s tax | aws. 13

JUDGVENT AFFI RMVED; COSTS

TO BE PAI D BY APPELLANT.

13 W do not nmean to inply that, if she had alleged that the
State owed such alleged reparations, those allegations would have
been neritorious. Quite aside fromthe |ack of any |egal basis,
of which we are aware, providing a |egal foundation upon which to
base such a claim the State of Maryl and enjoys an i ndependent|y-
based sovereign immnity that, so far as we have di scerned, has
never been waived in respect to clains of reparations for the
| abor of one's ancestors during a period of slavery of several
generations past.



