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The question presented here is whether the general three year
statute of limtations or the four year statute of limtations
under the Sales Article of the Uniform Comrercial Code applies to
an action for a deficiency after the outstanding balance on an
installment sale of personalty has been credited wth the net
proceeds of the sale of that personalty as security under a
security agreenent. For the reasons set forth bel ow, we hold that
the four year statute applies here.

The relevant facts of this case are not in dispute. On My
14, 1987, the petitioner, Kevin J. Scott (Scott), purchased on
credit a new 1986 Ford van from Koons Ford of Baltinore, Inc
(Koons Ford). The cash price was $18,399, and Scott nmade a down
payment of $3, 406. Wth the addition of tax and an extended
service plan the anount financed was $17, 167.95. Fi nance charges
of $7,067.85 produced a total sales price of $27,641.80. Scott
agreed to nake sixty nonthly paynents of $403.93 each, beginning
June 28, 1987. The transaction was evidenced by a signed contract
on a preprinted formfurnished by the respondent, Ford Mdtor Credit

Conpany (FMCC), and headed, "Maryland Vehicle Retail |Instal nent

Contract." There is no basis for any argunment that the contract
i's one under seal. The contract was assigned by Koons Ford to
FMCC.

When Scott's van subsequently was damaged in an accident the
costs of repair exceeded its value, and FMCC was pai d the insurance

proceeds. Scott ceased naking the installnent paynments required by
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the contract, and the van was repossessed on August 17, 1988. It
was sold at public auction on March 3, 1989. FMCC advi sed Scott on
March 14, 1989, that there was a deficiency of $6,452. 56.

FMCCs suit for the deficiency was filed on April 16, 1992,
in the District Court of Maryland, sitting in Baltinore County.
That filing date was nore than three years, but |ess than four
years, after both the sale and the notice of deficiency. 1In the
courts below the only contested i ssue was the applicable period of
l[imtations. Scott submtted that the period of limtations for
FMCs claimis controlled by Maryl and Code (1974, 1995 Repl. Vol .),
8§ 5-101 of the Courts and Judicial Proceedings Article (CJ). It
reads:

"Acivil action at law shall be filed within three
years fromthe date it accrues unl ess another provision

of the Code provides a different period of tinme within

whi ch an action shall be comenced."”

FMCC submtted that the period of Iimtations for its claim was
controlled by Md. Code (1975, 1997 Repl. Vol.), 8 2-725(1) of the
Commercial Law Article (CL), reading in part as follows: "An
action for breach of any contract for sale nust be commenced within
four years after the cause of action has accrued.™

The District Court entered judgnment for FMCC, and Scott
appealed to the Grcuit Court for Baltinore County. That court, in

a witten opinion, affirmed the District Court. Scott then

petitioned this Court for the wit of certiorari which we issued.
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The provisions of the installnent contract that are rel evant
to the argunents of the parties are those dealing with the security
interest in the van, the creditor's renedies on the buyer's default,
and applicable law. Paragraph B of the agreenent provides:

"Security Interest: You give the Creditor a security

interest in the vehicle, in all parts or other goods put

on the vehicle, in all noney or goods received for the

vehicle and in all insurance prem uns financed for you.

This secures paynent of all anmbunts you owe in this

contract. It also secures your other agreements in this

contract."”

Paragraph F deals wth a default by the buyer. After
describing the rights of the respective parties from a default
t hrough the conclusion of a sale of the security, § F states:

"If there is any noney left (a surplus), it will be paid

to you. |If the noney fromthe sale is not enough to pay

off this contract and costs, you wll pay what is still

owed to the Creditor, if allowed by |aw "

Paragraph G "Ceneral,"” in relevant part reads:

"The | aw of Maryland applies to this contract including
Subtitle 10 of the Maryland Comercial Law Article."”

In Biggus v. Ford Mdtor Credit Co., 328 M. 188, 613 A 2d 986
(1992), we held that the reference in the FMCC form contract to
Subtitle 10 effected an election to have the contract governed by
CL Title 12, Subtitle 10, "Credit Gantor Cosed End Credit
Provisions," (CLEC). Accordingly, we turninitially to CLEC to see
if it addresses limtations on clains for a deficiency.
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CLEC does not contain any statute of limtations. CLEC does,
however, regulate the repossession of tangible personal property
securing a | oan under an agreenent governed by CLEC. See CL § 12-
1021. These provisions dealing with repossessi on make reference to
a claimfor a deficiency. Wiere, as here, there has been a public
sale of the security for a loan in excess of $2,000, CL § 12-
1021(k) addresses the disposition of the sale proceeds. They are
to be applied first to the cost of sale, next to the cost of
retaki ng and storage, and then to the "unpai d bal ance ow ng under
the agreenent at the tinme the property was repossessed.”" CL § 12-
1021(k)(2)(iii). Under CL 8 12-1021(k)(3) the credit grantor nust
furnish the consuner borrower with a witten statenment show ng the
di stribution of the proceeds. O particular relevance to the
instant matter is CL 8§ 12-1021(Kk)(4) which reads:

"I'f the provisions of this section, including the

requi r enent of f urni shi ng a notice foll ow ng

repossession, are not followed, the credit grantor shall

not be entitled to any deficiency judgnent to which he

woul d be entitled under the | oan agreenent."”

Scott does not contend that the requirenments of CLEC were not
foll owed. Thus, CLECs prohibition against seeking a deficiency is
i napplicable here. That prohibition, however, reflects that the
right to claima deficiency is determ ned by the provisions of the
| oan agreenent. Accordingly, we redirect our attention to the

contract.
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The contract is a sale transaction under CL Title 2. The sale
transaction is also a secured transaction under CL Title 9. Scott
argues that the deficiency suit relates to the security aspect
rather than to the sale aspect so that the statute of limtations
inthe sales title, CL § 2-725, should not apply. He contends that
CL Title 9 governs the part of the contract fromwhich this suit
arose so that the limtations period should be determ ned under
that title. Because the Secured Transactions Title does not have
a limtations period, Scott argues that the general, three year
statute, CJ 8 5-101, should apply.

Scott clains that CL 8§ 2-102, the scope section for CL Title
2, confirnms that only the sal es conponent of the subject contract
shoul d be governed by Title 2 while the security aspects of the
contract should be governed by Title 9. CL § 2-102 reads:

"Unl ess the context otherwi se requires, this title
applies to transactions in goods; it does not apply to

any transaction which although in the form of an

unconditional contract to sell or present sale is

intended to operate only as a security transaction nor

does this title inpair or repeal any statute regulating

sal es to consuners, farners or other specified classes of

buyers. "

Scott |l ooks to the Oficial Cormment to CL § 2-102 which states
that "Title [2] |eaves substantially unaffected the lawrelating to
purchase nobney security such as conditional sale or chattel
nortgage though it regulates the general sales aspects of such

transactions.” Scott then concludes that a

"suit for a deficiency is inextricably related to the
security aspects of the contract. ... [Blut for the
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financing charges, there would not be a deficiency.

Subsequent to default, [FMCCs] actions, including

repossession and resale, were far renoved fromthe ‘pure

sal es conponent of the contract governed by [Title] 2.

Therefore, this suit for a deficiency should not be

governed by the four year statute of limtations of the

sales article, § 2-725."

Petitioner's Brief and Appendi x at 5.

Scott relies primarily on a case decided by the North Carolina
internmedi ate appellate court. In North Carolina Nat'l Bank v.
Hol shouser, 38 N.C. App. 165, 247 S.E.2d 645 (1978), the court
examned limtations in a case simlar to the instant one.
Hol shouser had purchased a notor vehicle on credit, giving the
seller a purchase nobney security interest in the vehicle. The
plaintiff, a bank, was the assignee of the seller's side of the
contract. The bank repossessed the autonobile and sold it at
public auction, resulting in a deficiency. Mre than four years
| ater the bank sued for the deficiency. The debtor clained that
the applicable time Iimt was the four year period under the
UCC, while the bank urged the ten year period for suits on
seal ed i nstrunents.

The text of the relevant North Carolina U C. C sections is the
sanme as that of the corresponding U C. C. sections in Maryl and, and
the Oficial Conments to UCC § 2-102 are the sanme in North
Carolina and in Maryl and. In North Carolina, however, an

additional, local coment to UCC 8§ 2-102 states "that the

article on sales does not apply to transactions intended as
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security even though in the form of an unconditional contract of
sale or to sell.” This |local cooment omts the qualifier, "only,"
that i mredi ately precedes "as a security transaction” in the text
of 8§ 2-102.

The North Carolina court held that

"[t]he four-year limtation of actions found in GS.

8§ 25-2-725(1) applies on its face only to actions for

breach of any contract for sale. Since the purchase

nmoney security agreenent signed and sealed by the
defendant is a creature of Article 9 ... and is outside

the provisions of Article 2 (although enconpassing a sale

of a nmotor vehicle), we hold that the provisions of G S.

8§ 25-2-725 are inapplicable to this transaction beyond

its pure sales aspects, and that Article 9 is paranount

inreference to the security aspects of the transaction."”

247 S.E.2d at 647. The court then held the applicable statute to
be the ten year statute for suits on seal ed instrunents.

As we shall denonstrate, infra, Holshouser represents the
mnority position on the issue before us. Further, Hol shouser
relied on the North Carolina local coment to U CC 8§ 2-102 to
distinguish the leading case in the mpjority line of cases,
Associ ates Discount Corp. v. Palnmer, 47 N J. 183, 219 A 2d 858
(1966). See Hol shouser, 247 S.E. 2d at 648.

FMCC urges us to adopt the majority position represented by
Pal mer. The contract in Palmer was a "bail nment | ease" originally
signed by Palnmer and the autonobile dealer in Pennsylvania and
assigned by the dealer to Associates Di scount Corporation. The

assi gnee sued for a deficiency al nost seven years after the anount

of the deficiency had been established. In opposition to the
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consuner's argunent that the U C. C four year statute applied, the
assignee argued that the statute governing contracts under sea
appl i ed.

The court viewed the contract as a hybrid agreenent,
constituting both a contract for sale and a secured transaction.
Pal mer, 219 A 2d at 860. The court enphasized that U C C § 2-102
excluded from"Article 2 those dealings designed to operate only as
security transactions." Id. at 861 (footnote omtted). The
exclusion did not apply because "the instrunent sued upon in the
present case is not only a security agreenent but is a sales
contract as well." Id. The court reasoned that the nature of a
deficiency suit is

"nothing but a sinple in personamaction for that part of

the sales price which remains unpaid after the seller has

exhausted his rights under Article 9 by selling the

collateral; it is an action to enforce the obligation of

t he buyer to pay the full sale price to the seller, an

obligation which is an essential elenent of all sales and

whi ch exi sts whether or not the sale is acconpanied by a

security arrangenent. ... Thus, because of the absence

of a contrary indication anywhere in the Code, a

deficiency action nust be considered nore closely rel ated

to the sales aspect of a conbination sales-security

agreenent rather than to its security aspect and be

controlled by the four-year limtationin ... 8§ 2-725."

ld. (footnote omtted).

This reasoning is analytically correct. Here, FMCCs suit for

a deficiency judgnent is an action in contract for breach of Scott's

undertaking set forth in  F of the agreenent: "If the noney from
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the sale is not enough to pay off this contract and costs, you wl|
pay what is still owed to the Creditor

One of the decisions that applied the Palner rationale is
Massey- Ferguson Credit Corp. v. Casaulong, 62 Cal. App. 3d 1024,
133 Cal. Rptr. 497 (1976). The California court found additional
support in the analogy to deficiency judgnents after the
forecl osure of deeds of trust on realty securing | oans evi denced by
prom ssory notes. The court stated that

"[t]he rational e of these decisions is that an action to

recover a deficiency judgnent is ‘founded wupon the

instrunent secured by the nortgage, deed of trust,
contract of purchase, or other contract whereby the
security 1is given, even though the anount of the
deficiency that the holder is entitled to recover may not

be susceptible of ascertainnent until the security has

been exhausted. "
| d. at 499-500. Accordingly, "[b]y parity of reasoning, an action
to recover a deficiency arising fromresale of goods originally
purchased under conditional sale contract is based upon the
contract of sale.” 1d. at 500.

The court in Wrrel v. Farnmers Bank of Del aware, 430 A 2d 469
(Del. 1981), also agreed with Pal ner's reasoning and held that the
four year statute of limtations under U C.C. Article 2 applied to
an action for a deficiency after a security interest in personalty
sold to the debtor had been forecl osed. Id. at 473. The court
stated that

"our Comrercial Code fairly clearly states that a

seller's retention of a security interest under a sales
transaction does not renove the transaction from the
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operation of Article 2 of the Uniform Commercial Code.
Section 2-102 excludes fromthe operation of Article 2
only those transactions in goods which are 'intended to
operate only as a security transaction ...."
ld. at 472. The Delaware Comment to 8 2-102 explains a purported
sal e designed "only" to be security.

"' Section 2-102] excludes from coverage of the Sales

Article transactions which are actually security

transactions but which are disguised in the "formi of the

sal e. However, since the section nerely excludes

transactions which are intended to operate only as

security transactions, actual sales transactions in which

the seller also retains a security interest are covered

by this chapter "
| d. Hol shouser was distinguished from Palnmer in that the formner
was prem sed on the intent of the North Carolina | egislature which
t he Hol shouser court had found to be "'precisely contrary to that
of the Pennsylvania Legislature™ in Palner. 1d. at 473 (quoting
Hol shouser, 247 S.E. 2d at 648).

Anot her case exam ning the word "only" in § 2-102 is Chem cal
Bank v. Rinden Professional Assn, 126 N H 688, 498 A 2d 706
(1985). In that case the buyer under a | ease-purchase agreenent
had executed a waiver of defenses that was governed by
Massachusetts law in favor of the seller's assignee. In the
assignee's suit for the balance on the contract, the buyer asserted
that there was no consideration for the waiver. In reply, the
assignee relied on 8 2-209(1) of the Massachusetts U C. C providing

that a contract nodification needs no consideration. The buyer's

rejoi nder was that the transaction was governed by Article 9 and
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not by Article 2. 498 A 2d at 712. The court stated that
"[g]iving due effect to the word ‘only' [in 8§ 2-102], it is evident
that Article 2 does apply to transactions in goods which involve
both a sales contract and a security agreenent."” |Id. at 713. The
court quoted fromthe Oficial Coment to the Massachusetts U C C
8§ 2-102, which stated that application of Article 2 to sales in
which the seller retained a security interest sinply carried
forward the application of the former Uniform Sales Act and that
the exclusions fromthe latter were transactions in the form of
sales which were in fact nortgages or pledges. | d. Anmong t he
authorities cited by the New Hanpshire court for its "holding that
Article 2 is applicable to transactions in goods involving both a
sale and a security agreenent” was Associates Discount Corp. V.
Pal mer. Id.

The Suprene Court of New Mexico in First Nat'l| Bank v. Chase,
118 N M 783, 887 P.2d 1250 (1994), also concluded that the
Hol shouser deci sion was based upon the legislative intent of the
North Carolina legislature. Relying on the reasoning, inter alia,
of Palnmer, the First National court held that "a deficiency action
is essentially an action for the price," so that the four year
statute of Iimtations under Article 2 governs. 887 P.2d at 1252.

Ot her cases standing for the proposition that the four year
l[imtation under UC C Article 2 applies are: Jack Heskett

Li ncol n-Mercury, Inc. v. Metcalf, 158 Cal. App. 3d 38, 204 Cal
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Rptr. 355 (1984) (seller's action for deficiency owed by defaul ting
buyer of car after car's repossession sale); and Mbile D scount
Corp. v. Price, 99 Nev. 19, 656 P.2d 851 (1983) (suit by assignee
agai nst purchasers foll ow ng repossessi on and sal e of nobile hone).
Conpare Chaney v. Fields Chevrolet Co., 264 O. 21, 503 P.2d 1239
(1972) (buyer's action to recover surplus after foreclosure sale of
security nmore closely related to security aspect of contract than
to aspect which concerns original sale).

Scott also submitted at oral argument in this Court that the
contract of sale termnated at the tinme the vehicle was delivered
to him so that all that remained was for the creditor to enforce
its security interest. Ctizen's Nat'l Bank v. Farmer, 77 II1l. App.
3d 56, 395 N E. 2d 1121 (1979), rejected a simlar argunent. There
t he def endant purchased an aut onobile, making a cash down paynent
and signing an installnent contract for the balance. This contract
was assigned by the seller to Ctizen's Bank which sued nore than
four years after the buyer's breach. The creditor relied on a ten
year statute of limtations that applied to witten contracts but
expressly excepted the operation of U C C 8§ 2-725, while the buyer
urged the latter statute's four year limt. 395 N E 2d at 1122.
To avoid § 2-725, the bank argued that the buyer's breach invol ved
her obligation to make paynents rather than a breach of a contract
for the sale of goods. I1d. at 1123. Mich |ike Scott's argunent to

us
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"[the bank] argue[d] that the contract is really a hybrid

i nstrunent containing provisions for the sale of goods

and provisions for the obligation to pay. The bank woul d

have us hold that the sale of goods occurred on the date

the contract was signed. It argue[d] that this action is

one for breach of defendant's prom se to pay which is an

action based on the debtor-creditor rather than the

buyer-seller relationship."
Id. The Illinois court found no basis for making this distinction.
It reasoned that "[t]he obligation to pay is a fundanental part of
the contract for sale" and that the paynment obligation is "not
separate and distinct fromthe transfer of the physical possession
of the autonobile.” Id. Rel ying on the Palnmer case, the court
noted that, had the seller not assigned the contract to the bank,
t he cause of action would have been governed by 8§ 2-725. 1d. at
1124. Consequently, "[t]he fact that plaintiff-bank brought this
action as an assignee of the contract does not change that result.
This is an action for breach of a contract for sale ...."
| d.

Relying on the line of cases that follow the Pal ner anal ysis,
9A R A Anderson, Uniform Commercial Code 8§ 9-504:232, at 612 (3d
ed. 1994 Rev.), states:

"An action to recover a deficiency judgnment is not
governed by Article 9 as it is nerely an ordinary action
seeking to enforce the underlying obligation. Thus the
action of the creditor to recover a deficiency judgnent
froma credit buyer of goods is in substance an action to
recover the balance of the purchase price and is
therefore subject to the statute of |imtations
applicable to such actions, nanely, four years."

(Footnote omtted).
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We are further mndful of the legislative declaration in CL
8 1-102(1) that the Uniform Conmercial Code is to be "liberally
construed and applied to pronote its wunderlying purposes and
policies."” Those purposes and policies include "nmak[ing] uniform
the | aw anong the various jurisdictions.” CL 8§ 1-102(2)(c).
For all of the foregoing reasons we hold that the courts bel ow
correctly determned that the four year period of |limtations under
CL 8 2-725(1) applies to the instant matter.

JUDGMENT OF THE CRCUIT COURT FOR

BALTI MORE COUNTY AFFIRMED.  COSTS TO

BE PAI D BY THE PETI TI ONER, KEVI N J.

SCOIT.

El dridge, J., dissenting.

| disagree with the majority's decision that the four-
year statute of Iimtations set forth in Maryland Code (1975, 1992
Repl. Vol.), 8§ 2-725(1) of the Commercial Law Article, applies to
the instant transaction.

The majority concedes that Title 9 of the Commercial Law
Article, which is applicable to secured transactions, is applicable
to the transaction at bar because the notor vehicle at issue was
collateral for the security agreenent. The mgjority, however,

holds that the four-year statute of limtations in Title 2, which
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applies to transactions for the sale of goods, is applicable to the
deficiency action brought by Ford Mdtor Credit Conpany (FMCC), the
assi gnee of the agreenent between the Scotts and Koon's Ford, upon
the Scotts' default. In so holding, the majority rejects the
| ogi cal conclusion that the tine period for filing a deficiency
action under these circunstances, along with all other aspects of
such action, should be governed by Title 9 of the Commercial Law
Article rather than by Title 2. The majority's decision today
results fromplacing the formof a commercial transaction above its
substance, and froma strained construction of Titles 2 and 9.

The majority opinion, while recognizing that the instant
agreenent between the Scotts and FMCC is a "hybrid" agreenent
possessi ng characteristics of both a sales contract and a security
agreenent, neverthel ess concludes that the nature of the instant
deficiency action is (slip opinion at 8):

"nothing but . . . an action to enforce the

obligation of the buyer to pay the full sale
price to the seller, an obligation which is an

essential elenment of all sales and which
exi sts whether . . . the sale is acconpanied
by a security arrangenent . . . . [A] defi-

ci ency action nust be considered nore closely

related to the sales aspect of a conbination

sal es-security agreenent rather than to its

security aspect. "
As support for this conclusion, the Court relies upon Associ ates
Di scount Corporation v. Palner, 47 N J. 183, 219 A 2d 858 (1966),

and sone subsequent cases which sinply adopt the Pal mer hol di ng.
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In addition, the majority finds support for this "analytically
correct"” reasoning in paragraph F of the parties' agreenent,
addressing the creditor's rights upon default, repossession and
resale, and providing that "[i]f the noney fromthe sale is not
enough to pay off this contract and costs, you [the debtor] wll
pay what is still owed to the Creditor . . . ."

The Court's reasoning, however, oversinplifies the nature
of the instant transaction. The agreenent between the parties was
not a sale of a notor vehicle where the seller was i medi ately paid
the entire contract price. Instead, the agreenent provided for a
smal | down-paynent by the Scotts and for the balance of the
purchase price to be financed through Koon's Ford, creating a
security interest in the notor vehicle as collateral to ensure
paynment of the financed amount. This type of arrangenent is the
usual practice today because of the high cost of autonobiles. Yet,
the majority appears to analyze the transaction and financing
arrangenment in this case as if it were a "cash sale" arrangenent,
producing a result in defiance of the realities of nodern auto-
nmobi | e fi nanci ng.

| agree with Judge Hall, who concurred in Associates
Di scount Corp. v. Palner, supra, 47 N J. at 188-194, 219 A 2d at
861-865. The Pal ner case and the case at bar are simlar. Both
concern agreenents consisting of installnment sale contracts

si mul taneously <creating purchase noney security interests --
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"conbination, all-inclusive instrunent[s], constituting both a
contract for sale and a security transaction.” Associates D scount
Corp. v. Palmer, supra, 47 N J. at 190, 219 A 2d at 862. Judge
Hal |, concurring in Palnmer, reasoned as follows (47 N J. at 191-
193, 219 A 2d at 863-864):
"All security transactions, on the other
hand, whether created in connection wth a
sale or otherw se, are governed by Article 9

of the Code entitled "Secured Transactions
* * *" and other special state statutes saved

fromrepeal . . . . The rights, renedies and
obligations of a purchase noney security
holder in the event of default, including

repossession, resale and right of action for
deficiency, are defined and controlled by
Article 9 and the special saved statutes. It
may be suggested that no Article 2 provision
would apply since such matters are not
“general sal es aspects' of the transaction."

* * %

"This over-all structure of the Code
woul d indicate that the statute of Iimtations
provision in Article 2 was intended to apply
only to actions particularly related to the
sale itself, the primary transaction, such as
clains for breach of warranty and the price of
goods. The official coment to section 2-725
appears to bear out this thesis:

" Pur poses:

To introduce a uniform statute of
limtations for sales contracts, thus
elimnating the jurisdictional variations
and providing needed relief for concerns
doing business on a nation-wi de scale
whose contracts have heretofore been
governed by several different periods of
[imtation depending upon the state in
which the transaction occurred. Thi s



-5-

Article takes sales contracts out of the
general laws I|imting the tine for
conmenci ng contract ual actions and
selects a four year period as the nost
appropriate to nodern busi ness practice.
This is within the normal conmerci al
record keeping period.'

"I think there is considerable nerit to the

view that a suit for a deficiency, the anount

of which is controlled by Article 9 and saved

statutes, is not sinply an action for the

bal ance of the price of the goods."

The above-quoted reasoning is sound. Section 2-102 of
the Commercial Law Article delineates the proper scope of Title 2,
and provi des:

"Unl ess the context otherwise requires, [Title

2] applies to transactions in goods; it does

not apply to any transaction which although in

the formof an unconditional contract to sel

or present sale is intended to operate only as

a security transaction . . ." (enphasis sup-

plied).
The text of § 2-102 contenplates that the context of the trans-
action at issue be considered when assessing the applicability of
Title 2, recognizing that, anong other things, substance should
prevail over form when determning the applicability of the
appropriate statute of limtations. The Oficial Conment to § 2-
102 states that the purpose of this section "|eaves substantially
unaffected the law relating to purchase nobney security such as

conditional sale or chattel nortgage though it regulates the

general sal es aspects of such transactions.™
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Despite the majority's conclusion that Title 2 applies to
transactions creating both a contract of sale and a security
agreenment, Title 2 contains no information concerning either the
requi rements for an enforceable security interest or any discussion
of the rights, remedi es and obligations of the holder of a security
i nterest upon default, including the right to repossess, the right
to resell in a commercially reasonable manner, and the right of
action for deficiency. These rights, renedies and obligations are
all enunerated and discussed in Title 9, which by its terns governs
secured transactions. See First Nat'l Bank v. Chase, 118 N M 783,
786, 887 P.2d 1250, 1253 (1994) (Franchini, J., dissenting):

"Significantly, the [creditor] had the right

to take possession of the collateral upon

default w thout judicial process under Article

9 [of the UCC] . . . and to sell it under

[Article 9] -- not wunder Article 2. The

deficiency arose out of the default under the

security agreenent and subsequent sale."”

Under the mpjority's holding, 8 2-725(1) of the
Comrercial Law Article applies to deficiency actions brought by a
third-party financier who is the assignee of a sales contract, but
the general three-year statute of limtations in Code (1974, 1995
Repl. Vol.), 8 5-101 of the Courts and Judicial Proceedings
Article, applies to deficiency actions when the sales contract and

financing provisions are separate docunents. Thus, nobst actions

brought by banks or other lending institutions will be governed by
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the three-year period of limtations. The majority makes the
result turn on whether the sales agreenent and the financing
agreenent are conbined in one docunent or are separate docunents.
The mpjority's view, therefore, disregards the substance of the
transactions in favor of adherence to form

Al t hough the agreenment between the parties in the present
case was a single all-inclusive docunent governed by both Title 2
and Title 9 of the Cormercial Law Article, the substance of FMCC s
deficiency action related to the security aspects of the trans-
action, not the contract of sale. FMCC, as the assignee of Koon's
Ford's security interest in the automobile, had the right to
receive nonthly paynents provided for in the agreenent between the
Scotts and Koon's Ford. FMCC, however, is not a dealer or seller
of autonobiles; rather, it is a financing conpany in the business
of maki ng autonobile |l oans. Thus, FMCC s function is identical to
that of a bank when nmaking autonobile |oans. I n substance,
financi ng the purchase of an autonobile through FMCC and financi ng
t he purchase of an autonobile through a bank is the sanme. Because
the majority values form over substance, however, different periods
of limtations will be applicable.

The autonobile in this case was repossessed by FMCC and
sold at auction in 1989. FMCC notified the Scotts of the resulting
deficiency on March 14, 1989. FMCC, however, did not file the
i nstant deficiency action until April 16, 1992, nore than three

years later. | would hold that this action is barred by 8§ 5-101 of
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the Courts and Judicial Proceedings Article because it was filed
nore than three years after the Scotts received notice of the
defi ci ency.
Judge Raker has authorized nme to state that she concurs

with the views expressed herein.



