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The State of Maryland inposes two separate taxes upon the
transfer of real property —a recordation tax and a transfer tax.
Md. Code (1985, 1994 Repl. Vol., 1995 Supp.), 88 12-102 and 13-202
of the Tax-Property Article.! This case presents us with the issue
of whether a transfer nmade by a famly nenber to a famly limted
partnership for estate-planning purposes is exenpt from those

taxes. At the outset, we note that 59 Opinions of Attorney General 681

(1974) has been proffered as authority for such an exenption for
situations in which a deed making this type of transfer is
acconpani ed by a certification that the conveyance was nmade for no

consi der ati on.

The Facts
We shall begin by setting forth the facts of this appeal
whi ch are neither conplicated nor in dispute. Bruce H Schm dt and
his wife, L. Suzanne Schm dt, appellants, formed a famly limted
partnership for estate-planning purposes and conveyed to it the
title to their tree farm on Decenber 30, 1993. According to the

Schmdts, it was their intention to give that property to their two

! Hereinafter, all statutory citations are to the Tax-Prop-
erty Article of the Maryland Code unl ess ot herw se specified.
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adult children by giving theminterests in the [imted partnership.
The deed recited that the transfer was being nmade "for no consi der-
ation." Appended to the deed was an Exenpt Consi deration State-
ment, which read:
This Deed has been prepared, executed,
delivered, and is to be recorded, solely for
estate planning purposes, and is therefore
exenpt from Maryl and Transfer and Recordation
taxes, in accordance with Maryl and Opi ni on of
the Attorney General, Opinion Nunber 59-681,
1974. 12
Later that sanme day, the Schm dts presented the deed to the Cerk
of the Crcuit Court for Frederick County (the Cerk), appellee.
The Clerk declined to accept the deed for recordation wthout
paynment of the recordation and transfer taxes. The Schm dts paid
the taxes and, subsequently, on Septenber 19, 1994, filed a claim
for Refund of Tax Erroneously Paid to State of Maryl and, seeking a
refund of the transfer and recordation taxes. The derk denied the
refund claim by letter dated Cctober 17, 1994. Thereafter, on
Novenber 16, 1994, the Schmdts filed a Petition of Appeal to the
Maryl and Tax Court.
During this sanme tinme period, Edward D. Scott, also an
appel lant, formed his own famly limted partnership. He serves as

the general partner, and his two mnor children are limted

partners. On Decenber 29, 1993, he transferred title to his grain

2 As we shall later explain, the Attorney General's opinion
did not say that the transaction there discussed was exenpt
because it was done for estate-planning purposes but because of a
| ack of consideration.
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and cattle farmto the Scott Famly Limted Partnership "for no
consideration.” This deed al so contained an Exenpt Consi deration
Statenent identical to that appended to the Schmdts' deed. His
deed was presented to the Clerk for recordation on Decenber 30,
1993, and, simlarly, the derk declined to record the deed wi t hout
paynment of the taxes at issue. M. Scott paid these taxes and,
thereafter, asserted a claim for refund. Hs claim was al so
deni ed, and, on Novenber 16, 1994, he too appealed to the Mryl and
Tax Court.

For purposes of appeal to the Tax Court, the Schm dts' appeal
and M. Scott's appeal were consolidated.® Before that adm nistra-
tive body, relying upon 59 Opinions of Attorney General 681 (1974), the
sanme opinion referenced in the Exenpt Consideration Statenents,
appel lants argued that they were entitled to a refund of the
recordation and transfer taxes. Their counsel explained, "[The
Schm dts and M. Scott are] entitled to rely on the exception for
[]estate planning purposes set forth in the Attorney GCeneral

Opinion letter, and that their transaction[s] fall[] wthin that

rationale. . . . They received no consideration for th[ese] trans-
fer[s]. And . . . they should be entitled to an exenption and
their refund . . . ." The derk, after pointing out that

appel l ants' transactions cane within no statutory exenption, see

3 As this appeal has been brought by both the Schm dts and
M. Scott, we shall refer to themcollectively as "appellants."”
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88 12-108 and 13-207, averred that the transactions were supported
by consideration and that therefore appellants were subject to the
t axes.

In finding for appellants, the Tax Court focused on what it
termed "taxable consideration.” The court concentrated on
appel l ants' representations that they had made these transfers to
t he respective partnerships so that the property could be conveyed
to their children by granting them partnership interests. The
court opined, "Such gift giving would not involve the grantors
receiving taxable consideration[]." Wile the court agreed that
the transactions did not conme within a statutory exenption, the
court distinguished this case fromcases in which the transaction
was made for sone business or commercial reason and found that
because appellants had not received any consideration for the
transfers, there was no basis upon which the transfers could be
t axed.

Fromthis ruling, the Aerk appealed to the GCrcuit Court for
Frederick County, the Honorable G Edward Dwyer presiding. Relying
upon Pinder v.Dean, 70 Md. App. 252 (1987), aff'd, 312 Ml. 154 (1988),
the circuit court found that the conveyances from appellants to
their respective |imted partnershi ps were supported by consi der-
ation. D scounting the Attorney CGeneral's opinion and its focus on
a lack of consideration, the court stated:

Since th[ese] transfer[s are] one[s]
still governed by Ml. Ann. Code, Tax Prop.
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§ 12-108, the only way to avoid the tax is

through a statutory exenption. Sinply put,
there is no exenption in the |aw

: This Court and the parties are
bound by Maryland statutory | aw and case | aw.
The transfer effected in this situation is
subject to all recording and transfer taxes.
Accordingly, the circuit court reversed the judgnent of the
Maryl and Tax Court.

Unsatisfied with that determ nation, appellants filed a tinely
appeal fromthe circuit court's judgnent, on January 4, 1996. They
present one question for our consideration:

Did the Grcuit Court err in holding that
properties transferred from Appellants to
their famly limted partnerships, nmade solely
for estate planning purposes, involved taxable
consi deration?
We hold that these transactions were supported by consideration
and, consequently, are subject to recordation and transfer taxes.

Accordingly, we shall affirmthe judgnent of the circuit court.

The Attorney Ceneral's Opinion
Al t hough they recogni ze that opinions of the Attorney Ceneral

are not controlling upon this or any Court, appellants argue that
we shoul d honor 59 Opinionsof Attorney General 681 (1974). According to

appel l ants, the opinion is based upon "sound reasoning," and, in it

the Attorney General . . . wsely concluded
that deeds to famly partnerships notivated
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solely by the purpose of estate planning
should . . . be excluded from the assessnent
of taxes. The Attorney Ceneral opined that a
deed should be recorded w thout the paynent of
recordation or transfer taxes upon receivVving
an appropriate certification that the convey-

ance was a no-consideration conveyance made
for the sole purpose of estate pl anning.

The d erk, who,wenote, isrepresented in the case sub judice by the Attorney General,

states that the opinion purports to create an exenption and avers:
An opinion of the Attorney Ceneral construing
a statute will not be disregarded, except for
strong reasons; however, an opinion that does
not construe a statute, but sinply renders a
| egal conclusion without any statutory basis,
w || be disregarded.

The opi ni on upon which [appel lants] rely,

59 Opinions of the Attorney General 681, has no st at u-
tory support for its conclusion . :

In other words, the present-day Attorney General, arguing on behalf
of the derk and recogni zing the past error, concedes that its 1974
opi nion has no statutory support and therefore should be disregard-
ed.

VWil e not binding on this Court, the opinions of the Attorney

CGeneral are, nevertheless, generally entitled to careful consider-
ation. Doddsv. Shamer, 339 MI. 540, 556 (1995); Montgomery Countyv.Atlantic
Guns, Inc., 302 Md. 540, 548 (1985); Boardof Examinersin Optometry v. Spitz, 300

Mi. 466, 476 (1984). Additionally, we note that "°. . . no
practice, however generally, or however long, it may have prevail -

ed, can override the clear and mani fest neaning of a statute.'"
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Comptroller of Treasury v. American Cyanamid Co., 240 M. 491, 493 (1965)

(quoting Hortonv.Horton, 157 M. 127, 133 (1929)).
At least in part, this case turns on the continued vitality
and force of 59 Opinions of Attorney General 681, the opinion cited in

appel l ants' Exenpt Consideration Statenments. That opinion is based
upon the follow ng set of hypothetical facts —facts which, except

for the nature of the famly partnership created, are nearly
identical to those of the case subjudice

Husband and wife own a parcel of real
estate as tenants by the entireties. They are
both going to convey their interest in the
real estate to a general partnership in which
they will be equal partners. A fictitious
nane for the partnership mght be John Doe and
Mary Doe, trading as Doe's General Partner-
ship. . . . [T]here will not be any nortgage
fromthe partnership to the individuals and .
: no consideration wll be given fromthe
partnership to the individuals in exchange for
the property. The . . . only reason for the
conveyance is for the purpose of estate plan-
ni ng.

Id. The Attorney Ceneral began its discussion by setting forth the

general rule, that a conveyance is subject to
recordation and transfer taxes if:

(1) It is a conveyance to a separate and
distinct entity, and (2) the grantor receives

consideration in return in the formof cash or
sonet hi ng convertible into cash

Id. Thus, the "general rule" is that a conveyance to a separate and

distinct entity for consideration is subject to recordation and

transfer taxes. The Attorney General continued:
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[A] partnership interest, which one can re-
ceive in return for his conveyance of real
property to the partnership, can be sold and
assi gned, and thus converted into cash.

We woul d al so believe there woul d be many
instances where the existence of t he
partnership as a separate and distinct entity
from the grantor-partner, could be readily
recogni zed.

ld. at 682 (citation omtted). The Attorney General then took what

we perceive to be the fatal m sstep:

[I]n this case[, w]le are not here considering
a commercial or business transaction, but one
notivated by the "purpose of estate planning."”
The normal activity of estate planning in-
vol ves passing, or preparing to pass, assets
to the objects of one's bounty. In this case
the grantors may well intend conveying part-
nership interests, over a period of years, to
their descendants. Such gift giving would not
involve the grantors receiving taxable
consi derati on.

Accordingly, we believe . . . the deed
[may be received] for recordation wthout
paynment of recordation or transfer tax upon
receiving from the attorney appropriate cer-
tification that the conveyance i s a no-consid-
eration conveyance within the rationale of
t hi s opi ni on. [4

“1nits brief, the derk argues:

The circuit court correctly held that a
transfer of real property by a partner to a
partnership is a transfer for "consideration"
because the partner receives, in exchange for
the transfer, the partnership interest, or an
increase in the value of the partnership
interest already held by the grantor. This
holding is consistent wwth statutory |law, as
interpreted by case law. This Court should
affirmthe circuit court's decision.

(continued. . .)



This Attorney Ceneral's opinion has not cone under judici al
scrutiny, and, apparently, for over twenty years, this opinion and
the exenption resulting fromit have been relied upon by sone of
the clerks of the various courts, who are charged with coll ection
of the taxes at issue. Wiile a long standing interpretation of a
statute by an admnistrative agency is not to be lightly disregard-

ed, where that interpretation has no basis in the law, it cannot be

allowed to stand. Seelnsurance Comm' v. BankersiIndep. Ins. Co.,, 326 Ml. 617,

624 (1992); American Cyanamid Co., 240 Ml. at 498 (holding that an
admnistrative rule "unlawfully extended the exclusions from
taxation provided by" statute); and Roganv.Baltimore& O.RR., 188 M.
44, 54 (1947) ("Interpolation of words, to nake a statute include
matters which the Legislature did not expressly include, invades
the function vested solely in the Legislature . . . ."). Nuner ous
exenptions to the transfer and recordation taxes have been
codified. See 88 12-108, 13-207. None, however, cover a partner

to partnership transfer nade for "estate-planning purposes."?®

4(C...continued)
W note that this argunent directly contradicts the presunption
underlying the Attorney General's Opinion —i.e, that a partner
to partnership transfer for estate-planning purposes is not
supported by consi deration.

> To the extent appellants argue that the Attorney General's
opi ni on established an exenption, they are m staken. The Attor-
ney General's opinion sinply interpreted "consideration” in an
(continued. . .)
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Additionally, while there are instances in which we have
accepted interpretations contained in opinions of the Attorney
General — primarily where it appears that the Legislature has
acqui esced to the Attorney Ceneral's opinion —it does not appear
that the Legislature has acquiesced to the Attorney GCeneral's
interpretation of consideration. VWile we presune that the
Legi sl ature was aware of the Attorney General's opinion and note
that the Legislature did not take any action on the topic for sone
twenty years, in both the 1995 and 1996 | egi sl ative sessions, two
bills were introduced that would have created a statutory exenption

for precisely these types of transactions —neither was enacted.
See Senate Bill 835, 1995 Legislative Session and Senate Bill 663,

1996 Legislative Session.® Therefore, in that attenpts were nmade
to enact such estate-planning exenptions, this is not a case where

we have legislative acquiescence, to an Attorney General's
construction of a statute, through inaction. Cf Boardof Examiners, 300
Md. at 478; Twinbrook Snvimming Pool Corp. v. Comptroller of Treasury, 274 M. 88,

94-95 (1975) ("In reenacting the statute during the years which

5(...continued)
est at e- pl anni ng cont ext.

6 For our purposes, what is perhaps nost notable about the
| egi slative history of these two bills is that none of the
W t nesses or governnental agencies who testified about the bills
presuned that such an exenption currently exists. Indeed, one
witness flatly stated, "Currently, such transfers are not ex-
enpt," while another witness stated that the Attorney Ceneral's
opinion letter has been the source of a great deal of "confusion
t hat now exists."
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have intervened, the General Assenbly has inpliedly acquiesced in
the correctness of the construction placed on it by the Attorney
CGeneral . ").
Mor eover, before Judge Dwyer, the Assistant Attorney Ceneral
representing the Cerk argued:
The problem with the opinion is . . .

that the Attorney Ceneral's Ofice has no

authority to create exenptions from tax, the

nost that the Attorney CGeneral's opinions and

advice letters can do is interpret existing

law. But if there's no lawto interpret then

the opinion is not valid.
This coll oquy between the court and the Assistant Attorney General
i mredi ately foll owed:

THE COURT: Well have you ever retracted
that opinion or anything like that?

M5. FREIT: No Your Honor.

THE COURT: It's published.

And if it's incorrect shouldn't you
publish a retraction or --

M5. FREIT: Yes Your Honor.

[But] we couldn't once th[is] case [was]
pending because [it is the policy of the
Attorney GCeneral's office not to] touch an
opinion if it's the subject of a pending case.

[OQnce it's the subject of a pend-
ing case we wait till the case is concluded
and if . . . the case . . . trunps the opinion
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then we don't have to, if the case doesn't
then we can deal with it |ater.

THE COURT: Well when you say if the
case, for this case to trunp that opinion
ei ther you or [appellants are] going to have
to take an appeal to the Court of Special
Appeal s, because whatever | say is not going

to be published, and it's not going to be out
there for the general public to | ook at.

MS. FREIT: Well if it doesn't go to the
appel I ate court wewould formally withdraw it in the Attorney
General'sOffice.  If it goes to an appellate court

then the appellate court wll take care of
t hat proceedi ng. But you're correct, if it
does not go beyond the Circuit Court we would
have to formally w thdraw the opinion.

As Judge Dwyer correctly and succinctly pointed out in his
ruling, "[T]he Attorney Ceneral's Ofice has no power to create
exenptions, only to interpret the current exenptions set out in the
statute. Th[e creation of exenptions] is the province of the
CGeneral Assenbly, not the Attorney General and not th[e] Court[s]."
I n other words, when he wote 59 Opinions of Attorney General 681, the
result, although not apparently intended, was to create what cane

to be known as an exenption. W hold that 59 Opinionsof Attorney General

681 does not have any |egal force or effect as such an exenption.

Consi deration
W turn now to the issue of whether the conveyances were
supported by consideration because the taxes at issue are applied

based upon the "consideration payable." 88 12-103(a) and 13-
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203(a). This is inportant because when a transfer is nade for no
consi deration, such as a gift, there is no consideration —I| ove and
af fection notw thstanding —or, rather, the consideration payable
is zero and, thus, the calculated tax is also zero.

In finding that appellants' transactions were supported by
consi deration, Judge Dwyer, relying upon Pinderv.Dean, supra, opi ned

[ T] he val ue and worth of the two partnerships
was i ncreased by the value of the real estate.
No matter what the purpose of the transfer may
be, actual consideration was paid "because
t here has been sonme econom c benefit which has
flowed to the taxpayers."

Appel I ants chal |l enge that finding. They attenpt to distinguish

Pinder by focusing upon the underlying purpose of the transactions:

The grantors in Pinder intended to develop a
hotel on the property; therefore, the convey-

ance in Pinder was incontrovertibly and solely for a
commer ci al purpose. Contrary to Pinder, the
conveyances at issue herein were notivated
solely by the purpose of estate planning as
set forth in the exenpt consideration state-
ments. [Enphasis in original.]

I n Pinder, George and Jane Dean owned two properties as tenants

by the entireties. The Deans created a Mryland corporation,
t hrough which they intended to operate a hotel, and caused the
corporation to issue twenty-five shares of stock to each of them
Because the corporation did not yet have any assets, the stock had
no value at the tinme of issuance. Thereafter, the Deans conveyed
both pieces of property to the corporation; at the tinme of the

conveyance, the corporation nade no paynents to the Deans nor was
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any additional stock issued. To the deed, the Deans appended an
affidavit that asserted, "[T]here is no consideration paid or to be
paid for the foregoing conveyance." The Deans then presented the
deed for recordation. Earl Pinder, the Cerk of the Grcuit Court
for Kent County, as did the Cerk in this case, refused to record
t he deed w thout paynent of the recordation and transfer taxes.
The Deans paid the taxes and, subsequently, filed a claim for
refund. The COerk of the Court for Kent County denied the refund,
and the denial was affirned on appeal to the Maryl and Tax Court.
We noted that the Tax Court, relying upon Pritchett v. Kidwel, 55 M.
App. 206 (1983), had stated, "[I]t's very clear that actual
consi deration was pai d because there has been sone econom c benefit
which has flowed to the taxpayers. The econonmic fact is that the
val ue of the stock increased by the fair market value of the land."
70 Md. App. at 258. In other words, as the Court of Appeals
described the Tax Court's opinion, "the increase in value of the
Deans' stock was an econom c benefit that constituted actual
consi deration for the conveyance upon which the recordation and
transfer taxes could be assessed.” 312 MJ. at 157-58. The circuit
court, however, reversed the Tax Court's deci sion.

On further appeal to this Court, we |ooked to see "whether
anything "real' or “substantial,' noved fromthe corporation to the
Deans, inducing themto convey the real estate to the corporation.”

70 Md. App. at 262-63. Finding that a real or substantial benefit
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had "[i] ndeed" accrued to the Deans, we held "that the Tax Court

properly applied the controlling legal principles as explicated in
Pritchett. * 70 Md. App. at 263. We expl ai ned:

While the Grcuit Court gave no particu-

| ar weight to Pritchett v. Kidwell, supra, we believe
t hat case controls. The principle of "econom
ic fact" energed loud and clear from that
case. See 55 Md. App. at 212-213. \Wat did
the parties to the transfer subjudice "consi der
the bargain to be"? As the Tax Court put it:
"The economc fact is that the value of the
stock increased by the fair market value of
the land." Before the transfer, the :
stock had no val ue. Once the corporation
owned the |land, the value of the stock in-
creased dramatically. Thus, as a result of
that "economc fact," a real and substantial
benefit accrued to the Deans. Accordi ngly,
because the "actual consideration” was equiva-
lent to the enhanced value of the stock, the
transfer tax was properly based thereon.

70 Md. App. at 263.

In the case at bar, what appellants have failed to showis how
and why the underlying purpose of the transactions nakes any
di fference. |Indeed, the purpose of the transaction nmatters not.
It is the presence of consideration, rather than purpose, that
determ nes whether the conveyance 1is subject to taxation.
Mor eover, although appellants claimthat estate planning was the
noti vation behind these conveyances, there is no certainty that
t hese properties will ever be given to appellants’ children.

The only issue we need resolve is whether, given the economc
facts of the case, a real or substantial benefit has flowed between

the entities in respect to the transfer of the real property.
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Unquesti onabl y, Pinder and Pritchett di ctate the outcone, and, accord-

ingly, we hold that the conveyances sub judice were supported by

consideration and therefore are subject to recordation and transfer
taxes. Wile the record is unclear as to whether the partnerships
had any assets prior to the transfers at 1issue, once those
transfers were made the value of the partnership interests
i ncreased substantially. 1In fact, the value of the partnerships
i ncreased by the fair market value of the real property, and this
i ncreased value represents an econom c benefit that constitutes
consideration for the conveyance upon which the recordation and
transfer taxes can be assessed. Regardless of the future intents
of the transfer, a real or substantial present econom c benefit

flowed to the grantors in exchange for their having nade the

conveyances. Simlar to the conveyances in Pinder, the transfers sub

judice effected "a conpl ete change of the | awful ownership of rea
property, the exact event for which the tax is inposed."” 312 M.
at 165.

Moreover, in finding that the transacti ons were not supported
by consideration, the Tax Court stated "such gift giving would not
i nvol ve the grantors receiving taxable consideration[]." Fromthis
statenent, it appears that the Tax Court was focusing upon the
wrong transfer. Down the road, when —and if —appellants or the
l[imted partnership grants the property interests to the children,

t hose conveyances mght constitute gifts for which no transfer and
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recordation taxes will be due. At the present tinme, however, no
gifts have yet been made. Any subsequent gifts will, by necessity,
cone after the partner-to-partnership conveyances that are
currently before this Court, and these transfers do result in both
the grantors, appellants,” and the grantees, the partnerships,
recei ving consi derati on.

| f appellants were correct, there would possibly be, under the
circunstances presented here, two conveyances of property interests
that would result in recordation and transfer tax exenptions: the
one appel lants here asserts and the subsequent transfer that would
result when the limted partnership is dissolved. Upon dissolution
of an economcally viable limted partnership, according to its
terms, by the withdrawal of the general partner, or otherw se by
statute, the partners receive the property interests then remaining
in the partnership. Se MI. Code (1975, 1993 Repl. Vol.), § 10-804
of the Corporations and Associations Article. To the extent a
grantor's children are Ilimted partners, they would then receive
the interests. This transfer has been addressed by the Legislature
in 8§ 12-108(q). It provides for an exenption fromthe recordation

tax. Section 12-108(q) provides:

[a]n instrunment . . . that transfers real
property froma . . . limted liability conpa-
ny, or partnership on its . . . dissolution,

" The grantors are also partners. Thus, the transfers
i ncreased the value of their partnership interests.
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or termnation is not subject to recordation
tax, if the transferee is:

(1) . . . an original nenber of the
l[imted liability conpany, or . . . partner

(2) a direct descendant or relative

within 2 degrees of an original . . . nenber
or . . . partner . . .; or
(3) a. . . nenber, or partner who becane
[such] . . . through gift or bequest from an
original . . . nmenber . . . or . . . partner.

Seealso § 13-207(a)(10).

It is thus clear that the Legislature has created the exenption
it desires to apply in these estate-planning matters. |In addition
to the tax relief the Legislature has created expressly for this
pur pose, appellants want us to create additional relief. The
arrangenent contenpl ates an in-and-out process. The property goes
into the partnership fromthe estate planner, who conveys it for
t ax avoi dance purposes, and it eventually comes out to those to be
benefit ed. The Ceneral Assenbly has created an inportant and
substantial exenption that applies to the out of the in-out
pr ocess. It is thus fully aware of its power to create such
exenptions. As we note el sewhere, the Legislature has expressly
declined to grant relief in respect to transfers of property into

such arrangenents.

Concl usi on
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Accordingly, because there is no statutory exenption for a
partner-to-partnership conveyance for estate-planning purposes and
t he conveyances at issue are supported by consideration, we shall
affirmthe judgnment of the circuit court.

Appel l ants state that should we affirmthe circuit court's
decision, the famly limted partnership will be "forecl osed as a
viable neans of making gifts [of] one's bounty.” Qur decision,
however, has no such effect. Far from foreclosing the estate-
pl anni ng useful ness of the famly limted partnership, our decision

merely contenpl ates the paynent of recordation and transfer taxes

when real property is conveyed to such an entity. |In the case sub

judice, for exanple, the Schnmidts transferred a farmworth $173, 650
to their famly limted partnership and paid recordation and
transfer taxes of just over $2,000. M. Scott, |ikew se, trans-
ferred property worth $276, 202 and paid taxes of roughly $3, 300.
Qur decision nerely means that an analysis of whether the costs
associated wth these taxes outweigh the benefits inherent in the
famly limted partnership as an estate-planning device will sinply
becone another part of the broader analysis of whether to choose
this estate-planning tool —as opposed to the many ot hers avail abl e
—in the first instance.

JUDGMENT AFFI RVED;  APPELLANT SCOTT

TO BEAR 50% OF THE COSTS; APPELLANTS

SCHM DTS TO BEAR 50% OF THE COSTS.



