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The main issue presented in this case is whether the
petition to reopen the claimfiled by Mary Seal, appellant, is
barred by the five-year statute of limtations set forth in
section 9-736(b)(3) of the Labor and Enploynent Article (“LE")
of the Maryland Code Annotated (1991 Repl. Vol.).! LE 8§ 9-736
reads, in pertinent part:

(b) Continuing powers and jurisdiction;
nmodi fication. ) (1) The Conmm ssion has
continuing powers and jurisdiction over each
claimunder this title.

(2) Subject to paragraph (3) of this
subsection, the Comm ssion my nodify any
finding or order as the Comm ssion considers
justified.

(3) Except as provided in subsection
(c) of this section, the Conm ssion nmay not
nmodify an award unless the nodification is
applied for within 5 years after the |ast
conpensati on paynent.

(c) Estoppel; fraud. ) (1) If it 1is
established that a party failed to file an
application for nodification of an award
because of fraud or facts and circunstances
anounting to an estoppel, the party shal
apply for nodification of an award wthin 1
year after:

(i) the date of discovery of the
fraud; or

(i) the date when the facts and
ci rcunst ances anounting to an estoppel ceased
to operate.

(2) Failure to file an application for
nodi fication in accordance w th paragraph (1)
of this subsection bars nodification under
this title.

FACTS
On February 16, 1983, while working as a cashier for G ant

Food, Inc. ("Gant"), Mary Seal sustained an accidental injury

Al references in this opinion are to the Labor and Enpl oynent Article of
the Maryl and Code (LE) unl ess ot herw se specified.



resulting in carpal tunnel syndrone. She made a claimfor her
infury with the Wirkers' Conpensati on Comm ssi on, which awarded
her certain tenporary total and tenporary partial benefits.
Additionally, on July 16, 1986, the Comm ssion awarded Ms. Seal
per manent partial disability under "other cases" anmounting to
"40 percent industrial |loss of use of the body as a result of
bil ateral carpal tunnel syndrone (right hand, left hand, and
right elbow) at the rate of $98 per week, with payments to begin
(retroactively) on January 5, 1986, for a period of two hundred
weeks." The two-hundred week period was reduced to 165 weeks at
$98 per week, due to deductions for attorney’s fees and other
expenses. ?

Shortly after t he Comm ssion's or der, a Claim
Representative for Aetna Casualty & Surety Conpany ("Aetna"),
who was Gant's insurer, sent a letter to Ms. Seal's attorney
stating that a nonthly check in the anount of $392 ($98 x 4)
woul d be paid directly to the clainmnt. Counsel to Ms. Sea
voi ced no objection to this nmethod of paynment. Because a year
has 52 weeks, paying at the nonthly rate of $392 ($98 x 4) would
under-pay Ms. Seal by $392 each year. Accordingly, the insurer
made up this underpaynent by sending Ms. Seal one additiona

$392 check in July of 1987 and another in July of 1988. The

2Two hundred weeks at $98 per week equal s $19, 600. The Conmi ssion awar ded
Seal's attorney $3,290 in attorney's fees. The enployer/insurer paid Ms. Seal's
attorney $3,290, plus $135 costs that were advanced by the attorney. Under
Wor kers Conpensation | aw, these anobunts nay be deducted fromthe $19, 600 payabl e
to the claimant: $19,600, minus $3,425, equals $16,175; $98 divided into $16, 175
equal s 165.051. Therefore, the enployer/insurer was required to pay the clai mant
over a period of slightly nore than 165 weeks.
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insurer paid Ms. Seal nonthly as promsed, with the | ast paynent
bei ng made on February 14, 1989. |If Aetna had paid $98 per week
for 165 weeks from January 5, 1986, the l|last check woul d have
been due on March 10, 1989, rather than February 14, 1989.

Ms. Seal paid a visit to her treating doctor, Raynond D.
Drapkin, MD., on January 7, 1994. Dr. Drapkin observed that
she continued to have a problem with her left elbow stemm ng
fromthe 1983 accident at Gant. Due to the problem noted by
Dr. Drapkin, Ms. Seal, on February 25, 1994, filed a petition to
reopen her claim

G ant and Aetna (appellees), in response to M. Seal's
petition, raised the statute of limtations set forth in LE § 9-
736(b)(3) as a defense. Appel | ees asserted that Ms. Seal's
petition was filed nore than five years after the |ast
conmpensati on paynent. A hearing was held on August 1, 1994,
bef ore Comm ssioner Thomas P. OReilly. Comm ssioner OReilly
denied the petition to reopen on the ground that it was barred
by the statute of limtations. M. Seal appeal ed the decision
to the Grcuit Court for Anne Arundel County, whereupon G ant
and Aetna filed a notion for summary judgnent based again on the
statute of l[imtations. Ms. Seal filed an opposition to that
notion, together with a cross-notion for sunmary judgnent.
Circuit Court Judge El sbeth Bothe granted the notion for sumrary
judgnent filed by Aetna and G ant and deni ed appellant's cross-

nmot i on.



ANALYSI S

No one disputes that appellant filed her petition to reopen
nmore than five years after the |ast date conpensation was paid.
Appel l ant points out, however, that appellees, by paying
wor kers' conpensation benefits on a nonthly rather than weekly
basis, paid Ms. Seal her permanent partial disability award
twenty-four days too early and that, if appellees had paid
benefits on a weekly basis as ordered, the |ast paynent would
have been nmade on March 10, and her petition to reopen on
February 25, 1994, woul d have been tinely.

Appel  ant points out that:

A basic rule of Conpensation law in
Maryland is that workers' rights or benefits
may not be elimnated, nodified or reduced
without the explicit permssion of the
Wor kers' Conpensation Comm ssi on. In the
general provisions of the Act, found in
Subtitle 1, the [L]egislature nakes explicit
this intent:

LE 89-104(a): Exenption from duty; waiver
of right. )

(1) Except as otherwise provided in this
title, a covered enployee or an enpl oyer
of a covered enployee nmay not by
agreenent, rule, or regulation:

(i) exenpt the covered enpl oyee or the
enployer from a duty of +the covered
enpl oyee or the enployer under this title;
or

(it) waive a right of the covered
enpl oyee or the enployer under this title.
(2) An agreenent, rule, or regulation that
vi ol ates paragraph (1) of this subsection
is void to the extent of the violation.

(Enmphasi s added.)



Appel | ant goes on to note that LE 8§ 9-729, which governs
requests by claimants for "lunp sum awards, provides that al
such awards nust be approved by the Conmm ssion. Appel | ant
argues that appellees, by paying her twenty-four days early,
inpermssibly made a "lunp sumi paynent w thout the Comm ssion's
approval. Appellant posits that her tacit waiver of the right
to be paid on a weekly basis is "void" under LE 8 9-104(a)(2)
and thus the tine to file her notion to reopen was extended by
twenty-four days.

It is true, as appellant points out, that the Conm ssion
did not give appellees the right to pay the clains nonthly
rather than weekly. Appellant is further correct when she
characterizes the last paynent as a "lunp-sunt paynent.
Sections 9-729 and 9-730 govern when an award of conpensation
may be converted in whole or in part to a lunp sum Bot h
sections require the perm ssion of the Comm ssion before any
| unp- sum paynent may be nade.

Paying a party nmonthly rather than weekly may |ead, as
here, to paynents slightly in advance of the due date; it can
| ead, however, to the enployer/insurer being slightly in arrears
in paynment. Apparently, the Conmm ssion tolerates at |east sone
deviation on the part of workers' conpensation carriers fromthe
strict terns of Conm ssion orders. In Richard P. Glbert &

Robert L. Hunpreys, Jr., Maryland Wrkers' Conpensation Handbook

155 n. 98 (1988), it is stated:



[NNotwi thstanding the use of the term

"weekly, " insurance carriers often pay
benefits every two weeks. The Conm ssion
never formally has found fault wth that
practice.

The fact that the tacit agreenent between appellant and
appellee [to pay the conpensation award nonthly rather than
weekly] is void does not help appellant. If we were to consider
the agreenent void and we were to pretend that there was no
agreenent to pay nonthly, the fact would still remain that the
| ast paynent was nmade to Ms. Seal nore than five years prior to

the filing of the petition to reopen.

In 3 Larson's Wirknen's Conpensation Law, 8 81.22(e), at
15-971 to 15-972 (1989), the pertinent statute of limtations
rule is stated as foll ows:

Wen the tine of last paynent of
conmpensation is specifically identified by the
statute as the key date [for reopening of an
award], it controls without regard to the tine
or circunstances of the award. Thus, it is
decisive even if the award cones later, or if
the award was invalid, or if there was no
award but only voluntary paynent.

(Footnotes omtted.) Appellant has referred us to no case, and
we have found none, creating an exception to that rule.

In the case of Chanticleer Skyline Roomyv. Geer, 19 M.

App. 100, 107 (1973), aff'd, 271 Md. 693 (1994), we scrutinized
article 101, section 40(c), of the Maryland Annotated Code
(1957, 1964 Repl. Vol. & Supp. 1973), which was substantively
identical to LE 8 9-736(b). In Geer, the claimant received, in

August 1966, the l|ast paynent from a 30 percent permanent



di sability conpensation award. ld. at 102. In 1966, the
Comm ssi on awarded the claimant attorney's fees in the anmunt of
$500, but the fee was not paid until 1970. Id. at 101-02

Cl ai mant, on Cctober 1, 1971, filed a petition to reopen. The
Court held that paynents of attorney's fees were "conpensation”
within the neaning of the statute, and because the |ast paynent
of conpensation was nmade in 1970, the petition to reopen was
tinmely. In reaching this conclusion we stated:

Under 8 40(c) the period of limtations
starts to run on the date that the |ast
paynment of conpensation is made, rather than
on the date such paynent becones due. Adkins
v. Weisner, 238 Ml. 411, 414 (1965); Power V.
Beth.-Fair. Shipyard, 188 Mi. 668, 675 (1947).
Here the counsel fee was paid on 15 June 1970.
It is that date which governs, rather than the
date such paynent becane due under either the
23 February 1966 award or the 24 March 1966
order. Appellee's petition to reopen, filed
on 3 Decenber 1971, was tinely and was not
barred by the 8 40(c) statute of limtations.
Accordingly, the Comm ssion should have
permtted the case to be reopened.

Id. at 107 (footnotes omtted) (enphasis added).

I n accordance with the holding in Geer, we hold that the

five-year statute of limtations started to run on February 14,
1989, the date the |ast paynent was nade to appellant ) not on
March 10, 1989, the date paynents were due.

Appel lant, in effect, asks us to read into LE 8§ 9-736(b) an
inplied tolling provision in cases where the |ast paynment of
conpensation was nade prior to the due date. Statutes of

limtations nust be construed wthout resort to strained



construction that belie the statute's plain neaning. Montgonery

County v. MDonald, 317 M. 466, 471-73 (1989); Mayor of

Cunberland v. Beall, 97 Md. App. 597, 602 (1993). In MDonald,

an enployer failed to file a report of the enployee's injury to
the Conmm ssion "at once" as required by Article 101, section
26(b). The claimant, in turn, failed to file a claimwth the
Commission within tw years from the date he suffered an
occupational disease. The issue before the McDonald Court was
whet her the enployer's failure to notify the Comm ssion of
injury as required by Article 101, section 26(b), tolled the
two-year statute of limtations set forth in Article 101,
section 26(a)(4):

Undoubtedly the Act is to be construed
liberally in favor of injured enployees and to
effectuate its renedial purposes, but a
liberal rule of construction does not nean
that courts are free to disregard the
provi sions conprising the Act. See, e.q.,
Lockerman v. Prince CGeorge's County, 281 M.
195, 202 n.5 (1977) (Although the Act is to be
liberally construed, the Court is "not at
liberty to disregard its clear neaning.");
Subsequent Injury Fund v. Thomas, 275 Ml. 628,
635 (1975) (Although the Act "is to be
liberally construed . . . this does not nean
that the Act should be construed to provide
for conpensation beyond that authorized by its
provi sions and purpose."); denent v. M nning,
157 Md. 200, 204 (1929) ("Wiile it is our duty
to give the [Act] a liberal interpretation, to
effectuate its renedi al purposes, we have no
authority to apply it beyond the limts which
it has prescribed.").

The foregoing rule of construction is
particularly apt for the subject limtations
provi si on.



"[ T] he general purpose of the applicable
wor kmen' s conpensation act to conpensate
injured workers should not be wused to
i nterpret the Jlimtations provision,
because t he very exi st ence of a
[imtations provision in the act indicates
that the [L]egislature has deliberately
conprom sed the general conpensati on
purpose in the interests of the purposes
served by a limtations provision."

Kelly, Statutes of Limtations in the Era of
Conpensations Systens: Wrknen's Conpensation
Limtations Provisions for Accidental Injury
dainms, 1974 Wash.U. L.Q 541, 603.

We cannot add a purportedly intended, but
omtted, tolling provision to 8 26(b) through
the process of statutory construction because
that would change, in effect, the mandatory

| anguage "shall be forever barred" in
8 26(a)(4) to the words "shall be forever
extended," in cases where a report is not
filed. Implying a tolling effect for the

statute's reporting obligation "carries within
it the fascinating possibility of an unending
period for filing [a] claim in the inevitable
occasional case in which the enployer has
either overlooked the duty of filing the
report or filed a defective one." 2B A
Larson, The Law of Wrknen's Conpensation
8§ 78.49(b) at 15-367 (1989).

McDonal d, 317 Md. at 472-73 (footnotes omtted).

As in MDonald, we cannot, under the guise of interpreting
section 9-736(b)(3), hold that limtations are inpliedly tolled
just because appellee was paid early. | nstead, section 9-

736(b) (3) nust be strictly construed. As the Court said in Vest

V. Gant Food Stores, Inc., 329 M. 461, 475 (1993):

The Maryl and Workers' Conpensation Act's
reopening provision is broad. See Subsequent
Injury Fund v. Baker, 40 M. App. 339, 345
(1978) (characterizing Maryland' s reopening
provisions as "one of the broadest"). I t




provides that "[t]he powers and jurisdiction
of the Comm ssion over each case shall be

continuing, and it may . . . make such
nmodi fications or changes wth respect to
former findings or orders . . . as in its

opinion may be justified[.]" 8§ 40(c). The
Comm ssion's power to reopen awards, however,
is expressly limted with respect to the tine
during which it may exercise that power.
Section 40(c) grants the prior awards, but it
also limts the exercise of that jurisdiction
to a five-year period. After five years from
the last paynent of conpensation, 8§ 40(c)
divests the Comm ssion of any authority to
exercise its otherw se broad reopeni ng powers.
See Public Serv. Commin v. Kolb's Bakery &
Dairy, 176 M. 191, 195 (1939) (where a
| egislative grant of authority provides an
agency with imted jurisdiction, that grant
will be strictly construed).

(Enphasi s supplied.)

ESTOPPEL

Appel l ant al so contends that appellees acted inequitably
and therefore LE 8 9-736(c) (quoted above, page 1) 1is
appl i cabl e.

Labor and Enpl oynent 8 9-736(c) could only have application
to a case such as this if appellant established in her
opposition to appellees' notion for summary judgnent that she
failed to file her application for nodification on tinme because
of some act or acts on the part of the appellees. The "act"
appel l ant points to is the paynent of benefits to her twenty-
four days too early. Appellant does not contend that appellees
engaged in fraud. Therefore, the question arises as to whether

appel l ees’ "act" and the conditions surrounding it anount to an
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estoppel. The sanme issue was before this Court in Stevens v.

Rite-Aid Corp., 102 Md. App. 636 (1994), where Judge Getty, for

this Court, summarized the pertinent precedent:

The Court of Appeals in Bayshore Indus.,
Inc. v. Ziats, 232 Ml. 167 (1963), addressed
estoppel as foll ows:

Whet her the doctrine of equitabl e estoppel
should or should not be applied depends
upon the facts and circunmstances of each
particular case, and unless the party
agai nst whom t he doctri ne has been i nvoked
has been quilty of some unconscientious,
i nequi t abl e, or f raudul ent act of
conmm Ssion _or _om ssion, upon whi ch anot her
has relied and has been nmisled to his
injury, the doctrine will not be appli ed.
The clear neaning is that if the converse
situation exists, the doctrine may be
appl i ed.

The doctrine was invoked in Bayshore
because the enployer threatened that the
enpl oyee woul d never work in the area again if
she filed a claim In Webb v. Johnson, 195
Md. 587 (1949), equitable estoppel was applied
where the enployer lulled the enployee into a
fal se sense of security by promsing that he
would be taken care of by a settlenent.
Conversely, the doctrine was not applied in

Beall, supra, where counsel wote to the
insurer requesting a resunption of total
disability paynents for his client. The

letter was witten approximately six weeks
before limtations expired, but the insurer
did not respond until shortly after the five-
year period expired. Meanwhi | e, a clai m was
filed with the Conm ssion five days after the
critical date. W denied the claim Judge
Cat hel | enphasi zed that equitabl e estoppel, by
conduct or silence, involves situations nuch
nore egregious than the facts in Beall.

Id. at 646-47 (enphasis supplied).
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Appel lant did not allege in her opposition to appellees’
motion for sunmmary judgnent that appellees induced her to
refrain fromfiling a tinely application for nodification nor
did she claimthat appellees nmade fal se prom ses or otherw se
engaged in any fraudulent conduct. This is inportant because
t he doctrine of equitable estoppel is only applicable if a party
has been gquilty of sonme "unconscientious, inequitable or
fraudul ent act of comm ssion or om ssion"” that m sl ed appel |l ant
to her injury. Appel lant did not allege that she relied on
actions of appellees or that she was msled to her detrinent.
There was, noreover, no allegation that appellants m scal cul at ed
the start date of the five-year statute of limtations due to
the fact that she received her last paynent twenty-four days
early. Paynents of nonies were nade to appellant openly and
with the know edge of appellant's counsel, a well-respected
attorney who was intimately famliar with the nmechanics of
Maryl and wor kers' conpensation |aw. We, therefore, conclude
that the doctrine of estoppel did not bar appellees fromraising

the statute of limtations as a defense.?®

SEven if paying too early could be deened to constitute "facts and
ci rcunstances anmounting to an estoppel” within the meaning of LE § 9-736(c), the
facts and circunstances "ceased to operate" on February 12, 1989, when the

insurer nmade its l|ast paynent. February 12, 1989, was the |ast date when
appel | ant contends appel |l ees committed any "wongful act." Appellant knew about
the "wongful act" on the date she received her |ast check. |If a party fails to

file for nodification within one year after the "facts and circunstances
anounting to an estoppel" cease to exist, a party is thereafter barred from
filing for nodification. Here, appellant filed her application for nodification
al nrost five years after the |last paynment was nmade. Therefore, the application
was barred even if paying too early coul d sonehow be deened to be an action that
woul d ot herwi se estop appellees fromraising a limtations defense
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JUDGVENT AFFI RVED;
COST TO BE PAI D BY APPELLANT.
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